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CASES    IN    CHANCERY, 


BEFORE  THE 


VICE-CHANCELLOR. 


WATSON  V.  ENGLAND. 


1845. 


8th  and  9th 

July. 
**  Surviving.** 

Will. 
Construction. 


JOHN  WATSON,  in  contemplation  of  his  marriage, 
executed  a  bond  for  securing  the  payment  of  1500/.,  by 
his  heirs,  executors  or  administrators,  to  the  obligees  in 
trust  for  his  intended  wife,  in  the  event  of  his  dying  in 
her  lifetime,  and  also  for  securing  the  payment,  by  him,  of  ^  ™aj*"ed  wo- 
the  same  sum,  to  such  person  or  persons  as  she  should,  power  to  dis- 
by  will,  appoint  in  the  event,  which  happened,  of  her  pose  of  1500/. 
dying  in  his  lifetin^e.  KST 

it  to  her  bus- 
Mrs.  Watson,  by  her  will,  gave  the  interest  of  the  jj^^  ^^^  direct- 
1500/.,  to  her  husband  in  case  he  should  survive  her:  ed  that,  after 

"And,  after  his  decease,  I  order  that  the  said  sum  of  **^  ^^^^f?*  the 
'  principal  should 

be  divided, 
eaually,  between  the  five  daughters  of  her  sister,  B. :  and,  if  any 
of  them  should  die  during  her  husband's  lifetime  leaving  issue,  that 
the  respective  issue  of  such  deceased  daughters  should  have  equally 
divided  among  them  their  mother's  share :  but  in  case  any  of  them 
should  die  during  her  husband's  lifetime  without  lawful  issue,  that 
the  1500  L  should  be  divided,  share  and  share  alike,  among  the 
surviring  said  daughters. 

Held  that  the  word  "  surviving"  had  reference  to  the  testatrix's 
husband,  and,  therefore,  as  all  the  daughters  died  in  his  lifetime 
and  only  one  of  them  left  issue,  that  four-fifths  of  the  1500  /•  were 
undisposed  of. 

Vol.  XV.  b 


1845. 

V 

Watson 


England. 


CASES    IN    CHANCERY. 

1500  Z.  shall  be  divided  equally  among  the  five  daugh- 
ters of  my  late  sister,  Bilton.  If  any  of  the  said  daugh- 
ters should  die  during  my  husband's  lifetime  leaving 
lawful  issue,  then  my  will  is  that  the  respective  issue 
of  such  deceased  daughters,  shall  have  equally  divided 
among  them  their  mother's  share :  but  in  case  any  of  the 
said  daughters  of  my  sister  Bilton^  should  die  during 
my  husband's  lifetime  without  lawful  issue,  that  then 
the  said  sum  of  1500  Z.  shall  be  divided,  share  and  share 
alike,  among  the  surviving  said  daughters.  I  also  give, 
afler  my  husband's  decease,  to  the  said  daughters  of 
my  sister  Bilton,  to  be  equally  divided  among  them, 
share  and  share  alike,  the  following  articles  of  plate, 
namely,  one  silver  teapot,  three  silver  sugar-basons," 
&c.  &c. 


The  testatrix's  sister  Bilton  had  five  daughters 
living  at  the  date  of  the  will;  three  of  them  died 
before  the  testatrix  without  issue,  and  the  other  two 
died  in  her  husband's  lifetime,  one  of  them,  whose 
name  was  Margaret,  in  1834,  without  issue,  and  the 
other,  whose  name  was  Sarah  Snowball,  in  1821,  leav- 
ing issue  a  son,  the  Defendant  John  Snowball,  who 
administered  to  his  mother,  and  also  to  his  aunt 
Margaret. 


John  Watson,  the  testatrix's  husband,  died  in  1841 ; 
and,  in  1842,  his  personal  representative  filed  the  bill  in 
this  cause,  stating  that  he  had  been  advised  that  only 
one-fiflh  of  the  money  doe  on  the  bond  had  become 
payable,  and  that  the  defendant,  John  Snowball,  was 
entitled  to  that  fifth,  and  praying  that  the  rights  and 
interests  of  the  parties  interested  in  the  principal  and 
interest  due  on  the  bond,  might  be  ascertained  and 
declared. 


CASES  IN    CHANCERY. 


Mr.  Bethellwtkd  Mr.  Hubback,  for  the  Plaintiff,  said 
that  the  words,  "  the  surviving  said  daughters/'  meant 
the  daughters  of  Mrs.  Bilton  who  should  survive  the 
husband  of  the  testatrix^  and  that,  if  all  of  them  had 
died  in  bis  lifetime  without  issue,  there  would  have 
been  an  intestacy  as  to  the  whole  of  the  1500/.; 
but,  as  one  of  them,  Mrs.  Snowball,  had  left  issue,  anck 
as  the  will  gave  the  share  of  a  daughter  dying  in 
the  husband's  lifetime  and  leaving  issue,  to  her  issue, 
there  was  an  intestacy  as  to  the  whole,  except  Mrs. 
SitowbaWs  fifth,  which  John  Snowball  was  entitled  to, 
in  bis  own  right,  by  way  of  substitution  for  his  mother, 
or,  in  other  words,  that  if  all  the  daughters  had  sur- 
vived  the  testatrix,  each  of  them  would  have  taken  a 
vested  interest  in  one-fifth  of  the  1500  /.,  subject  to  be 
divested  on  her  dying  in  the  lifetime  of  the  testa- 
trix's husband,  and,  if  she  left  issue,  her  fifth  would  vest 
in  her  issue,  but,  if  she  left  no  issue,  it  would  go  to 
such  of  her  sisters  as  survived  the  testatrix's  husband, 
and,  if  they  all  died  in  his  lifetime,  it  would  become 
undisposed  of:  Taylor  v.  Beverley{a). 


1845. 


'Mr.Wakefield  ^nd  Mr. Cankrien,  for  John  Snowball,82L\d 
that  Mrs.  Snowball  and  her  sister,  Margaret,  were, ''  the 
surviving  said  daughters  "  of  Mrs.  Bilton,  and  that,  as 
such,  they  became  entitled  to  the  whole  of  the  1500/.  in 
equal  shares ;  that  the  share  of  Mrs.  Snowball  was  di- 
veifted  in  favour  of  her  issue;  but  there  was  nothing,  in 
the  will,  to  divest  her  sister's  share,  and,  consequently, 
that  John  Snowball  was  entitled  to  one-half  in  his  own 
right,  as  being  the  son  and  only  issue  of  Mrs.  Snowball, 
and  to  the  other  half  as  the  representative  of  her  sister. 


(a)  1  Coll.  108. 
B  2 
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1845. 

y  ■      ' 

Watson 
England. 


Jarvis  v.  Pond  (a) ;  Lejeufie  v.  Lejeune  (Jb) ;  Crowder  y. 
Stone  (c) ;  Uyre  v.  Marsden  {d). 

At  the  conclusion  of  the  argument  for  the  Defendant, 

The  Vice-chancellor,  addressing  Mr.  Bethell,  said : 

The  1500/.  is  directed  to  be  divided,  in  the  first 
instance,  between  the  five  daughters  of  the  testatrix's 
Jate  sister,  Bilton.  Then  the  testatrix  says :  '*  If  any 
of  the  said  daughters  should  die  during  my  husband's 
lifetime  leaving  lawful  issue,  then  ray  will  is  that  the 
respective  issue  of  such  deceased  daughters,  shall  have 
equally  divided  among  them  their  mother's  share :  but, 
if  any  of  the  said  daughters  of  my  sister  Bilton  should 
die  during  ray  husband's  lifetime  without  lawful  issue, 
that  then  the  said  sum  of  1500  /.  shall  be  divided,  share 
and  share  alike,  among  the  surviving  said  daughters." 
Now,  the  order  in  which  those  two  clauses  are  placed 
with  respect  to  each  other,  is  immaterial.  They  will 
have  the  same  effect  whether  the  second  precedes  or 
follows  the  first.  Therefore  the  issue  of  a  daughter 
dying  in  the  lifetime  of  the  testatrix's  husband,  would 
take  all  that  the  daughter  might,  eventually,  become 
entitled  to.  And  it  is  very  remarkable  that  there  is 
nothing  in  the  expression :  "  my  surviving  said 
daughters,"  which  shews  that  the  testatrix,  by  the  word 
'  surviving,'  must  necessarily  have  meant  surviving  her 
husband.  If  that  be  so,  there  was  no  gift  over  when 
Margaret  died  without  issue ;  for  there  was  then  no 
surviving  daughter:  and,  consequently,  J0A/2  iS/iot^&a// 
will  take  one  half  of  the  fund  as  standing  in  the  place 


(a)    Ante,    Vol.    9, 

549. 
{h)  2  Keen,  701, 


page        (c)  Russ.  217. 

{(I)  2  Keen,  564. 
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of  his   mother,   and   the    other  half,   as   representing 
Margaret. 

Mr.Bethell: 
The  word,  'surviving,'  is  a  relative  term;  and  the 
only  event  to  which  it  can  have  reference,  is  the  death 
of  the  husband ;  on  the  happening  of  which  event,  and 
not  before,  the  money  was  to  become  divisible.  [The 
Vtce-Chancellor. — According  to  that  construction,  there 
is  an  intestacy  as  to  four-fifths  of  the  fund.]  Undoubt- 
edly there  is;  and  that  was  the  testatrix's  meaning. 
[The  Vtce-Chancellor. — It  is  plain  that  the  testatrix 
meant  that  the  issue  of  a  daughter,  should  fully  repre- 
sent the  daughter.]  The  testatrix  intended  that  the 
issue  should  represent  the  daughter  to  the  extent  of  the 
daughter's  original  share,  but  no  further.  [The  Vice- 
Chancellor. — It  struck  me,  when  I  first  read  the  will, 
that  the  construction  which  I  have  adverted  to,  was  the 
most  simple  and  natural.  I  will,  however,  consider  the 
case  before  I  finally  dispose  of  it.] 

The  Vicb-Chancbllor  : 
In  this  case  the  testatrix  contemplated  three  events: 
the  first  was  the  event  of  the  five  daughters  of  her  sister 
BiUon  surviving  her  husband :  and  she  provides  for  that 
event  by  directing  that,  after  the  death  of  her  husband, 
the  1500/.  shall  be  divided,  equally,  amongst  the 
five  daughters. 

Then  there  were  two  other  contingencies.  The 
daughters  might  not  survive  the  testatrix's  husband; 
and,  if  they  did  not,  they  might  either  leave  issue  or 
not  leave  issue:  and  she  provides  for  those  contingencies 
in  the  following  words :  "  If  any  of  the  said  daughters 
should  die  during  my  husband's  lifetime  leaving  lawful 
issue,  then  my  will  is  that  the  respective  issue  of  such 
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deceased  daughters,  shall  have  equally  divided  among 
them  their  mother's  share ;  but  in  case  any  of  the  said 
daughters  of  my  sister  Bilton,  should  die  during  my 
husband's  lifetime,  without  lawful  issue,  that  then  the 
said  sum  of  1500/.  shall  be  divided,  share  and  share 
alike,  among  the  surviving  said  daughters/'  It  is  per- 
fectly manifest  that  the  words :  "  the  surviving,"  have 
reference  only  to  the  event  that  was  pointed  out, 
namely,  the  event  of  surviving  the  husband. 

Declare  that  one-fifth  of  the  principal  and  interest 
due  on  the  bond  belongs  to  the  Defendant  John 
Snowball,  and  that  the  remaining  four-fifths  are 
undisposed  of. 


BURNEY  V.  MACDONALD. 


1845: 
5th  July  and 

13th  December.  RoBERT  FINCH,  Esq.,  by  his  will  dated  the  19th 

Alien  ^^  August  1828,  gave  all  his  books,  manuscripts,  statues, 

Trust.  busts,  bas-reliefs,  bronzes,  medals,  coins,  gems,  prints, 

^  T  .    ,  pictures,  drawings,  and  the  interest  and  dividends  of 

freeholds  and 

leaseholds  to  four  persons,  intending  them  to  hold  the  same  in  trust 
for  an  alien,  and,  shortly  afterwards,  informed  three  of  them  of  his 
intent;  and  those  three,  at  his  request,  wrote  letters  to  him  acknow- 
ledging the  intended  trust.  After  his  death,  a  suit  was  instituted 
by  two  of  the  devisees  against  the  other  two,  the  alien,  the  testa- 
tor's next  of  kin  and  the  Attorney -general  as  representing  the 
Crown,  to  have  the  rights  of  the  parties  declared. 

The  Court  refused  to  make  any  declaration,  except  that  the 
lands  were  not  subject  to  any  trust. 

Attorney-General — Costs. 
In  a  suit  to  have  the  rights  of  the  parties  to  the  property  in 
question  declared,  to  which  the  Attorney-general  was  a  defendant 
as  representing  the  Crown,  the  Court  refused  to  give  the  Attorney- 
general  his  costs$  though  it  gave  all  the  other  parties  their  costs 
as  between  solicitor  and  client. 
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3500/.   bank   stock,  to  his  secretary,  Henry  Mayer,  1845. 

whom  he  mentioned   to  be  a  native  of  Leghorn  in      '^"    ^ 

Tuseam/,  for  his  life;  and  he  gave  to,C.  P.  Burney,        Burn  by 

T.  Webster,   W.  Macdonald,   and  Charles  Thompson,  *'' 

their  heirs,  executors,  &c.  all  his  freehold  and  leasehold 

estates  and  all  other  his  personal  estate,  in  trust  to  pay 

the  rents,  interest,  &c.  thereoi^  to  his  wife,  Maria  Finch, 

for  Ufe,  and,  after  her  decease,  if  Mayer  should  be  then 

living,  in  trust  to  retain  the  rents  of  his  freehold  and 

leasehold  estates  to  their  own  use  during  Mayer's  life, 

and  to  pay  the  interest  of  the  residue  of  his  personal 

estate  to  Mayer  for  life,  and,  after  Mayer's  death,  to 

dispose  of  the  trust  property  in  the  manner  therein 

mentioned. 

The  testator,  immediately  after  he  had  executed  his 
will,  told  Webster,  that,  although  he  had  given  the  rents 
of  his  freehold  and  leasehold  estates  to  him  and  to 
Burney,  Macdonald  and  Thompson,  during  Mayer's 
life,  yet  he  did  not  intend  them  to  retain  such  rents  to 
their  own  use,  but  to  pay  them  to  Mayer ;  and  that  he 
had  made  such  devise  to  them,  because  Mayer  was  a 
foreigner:  and  he  then  requested  Webster  to  give  him 
some  memorandum  or  acknowledgment,  in  writing,  of 
the  purpose  for  which  such  devise  and  bequest  of  his 
freehold  and  leasehold  estates  had  been  made:  and, 
thereupon,  Webster  wrote  to  him  the  following  letter : 
**  My  dear  Sir :  I  request  that  you  will  accept  this  as 
an  acknowledgment  from  me  that  I  am  aware  that  your 
bequest,  in  your  will  dated  this  day,  of  the  rents  and 
profits  of  your  freehold  and  leasehold  estates  to  the 
trustees  of  your  will  during  the  life  of  Mr.  Henry  Mayer, 
was  not  intended,  by  you,  for  their  own  use  and  benefit 
although  so  expressed,  but  in  order  that  they  might  be 
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legally  enabled  to  pay  the  same  to  the  said  Henry 
Mayer  during  his  life.     I  am,  &c.  T,  Webster." 

The  testator,  two  days  after  the  date  of  his  will, 
made  a  statement  and  request  to  Thompson,  verbally, 
and  to  Bumey,  in  writing,  similar  to  that  which  he  had 
made  to  Webster ;  and  thereupon  they  wrote  to  him  the 
following  letters  respectively: — '*  Dear  Sir;  You  may 
rely,  in  the  event  of  your  death,  on  my  fulfilling  your 
wishes  in  paying  over  the  income  arising  from  the  pro- 
perty you  may  leave  to  me  and  the  other  trustees  under 
your  will,  after  the  decease  of  your  wife,  Mrs.  Maria 
Finch,  to  Henry  Mayer,  esq.,  during  the  term  of  his 
life.  Yours,  faithfully,  Charles  Thompson^' — "  Dear 
Finch ;  I  fully  understand  your  meaning  with  respect  to 
the  property  bequeathed  by  you,  in  your  will, '  to  my 
absolute  use  and  benefit;'  and  agree,  in  conjunction 
with  my  co-trustees  (whose  declaration  to  the  same 
effect  you  will,  of  course,  procure)  to  make  over  the 
proceeds  of  such  property  to  Mr.  Henry  Mayer  during 
his  lifetime,  according  to  your  wish  and  intention. 
Yours,  C.  P.  Bumeyr 


The  above-mentioned  letters  remained  in  the  testa- 
tor's possession  at  his  death.  He  died  in  September, 
18:50;  and,  upon  his  death,  the  four  devisees  entered 
into  and  had  ever  since  continued  in  the  possession  of 
his  freehold  and  leasehold  estates.  His  widow  died  in 
March,  1839. 


In  January,  1840,  the  bill  was  filed  by  Burney  and 
Webster,  against  Macdonald,  Thompson,  and  Mayer,  and 
against  the  testator's  next  of  kin,  the  personal  repre- 
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sentatives  of  his  widow,  and  the  Attorney-general.     It 
stated  the  will  and  the  deaths  of  the  testator  and  his 
widow,  and  that  the  Plaintiffs  were  advised  that,  accord- 
ing to  the  tenor  of  the  will,  they  and  Macdonald  and 
Thompson,  were  entitled  to  the  testator's  freehold  and 
leasehold  estates :  that  Mayer  was  an  alien :  that  the 
testator  had  made  such  statements  and  requests  to  the 
Plaintiffs  and  the  Defendant  Thompson,2Lud  that  they  had 
given  him  such  acknowledgments  as  before  mentioned : 
that  the  Plaintiffs  could  not  discover  who  was  the  tes- 
tator's heir :  that  it  was  alleged  that,  under  the  circum- 
stances before  mentioned,  a  secret  trust  was  created  or 
intended  to  be  created  for  Mayer,  and  that,  he  being  an 
alien,  the  same  either  enured  to  the  benefit  of  the  Crown 
or  reverted  to  the  heir  and  next  of  kin  of  the  testator, 
according  to  the  nature  of  the  property :  that  Mayer 
claimed  to  be  entitled  to  the  income  of  the  testator's 
personal  estate  during  his  life,  and  that  he  also  claimed 
some  interest  in  the  testator's  freehold  and  leasehold 
estates,  or  the  rents  and  profits  thereof,  during  his  life; 
and  that  the  same  rents  and  profits  were  claimed  by  the 
Attorney-general  on  behalf  of  the   Crown,  upon  the 
ground  that  a  trust  thereof  was  created  for  an  alien,  which 
enured  to  the  Crown ;   or  else  that  the  Attorney^eneral 
claimed,  on  behalf  of  the  Crown,  to  be  entitled  to  the 
rents  and  profits  of  the  freehold  estates  in  consequence 
of  the  same  having  escheated  by  reason  of  there  being 
no  heir  to  the  testator.    The  bill  prayed  that  the  rights 
and  interests  of  all  persons  interested  in  the  testator's 
freehold,  leasehold  and  personal  estates  might  be  de- 
clared by  the  Court,  in  order  that  the  Plaintiffs  (who 
did  not,  nor  did  the  Defendant  Thompson,  claim  any 
beneficial  interest  therein)  might  be  indemnified  in  dis- 
posing thereof. 


1845. 
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1845.  The  Defendant  Macdonald  did  not  admit  any  of  the 

'        "^  statements  in  the  bill  except  those  that  related  to  the 

ISuaiTBY  ^jjj  j^jjj  ^j^g  deaths  of  the  testator  and  his  widow.  He 
Macdonald  s^^"^^*^^>  *^  ^^^  judgment  of  the  Court,  whether,  upon 
the  widow's  death,  Mayer  became  entitled  to  the  in- 
come of  the  testator's  personal  estate.  He  denied  that 
the  testator  made  to  him  any  statement  or  request  simi- 
lar to  that  alleged  to  have  been  made  to  the  Plaintiffs 
and  Thompson^  or  that  he  made  any  promise  to  hold 
any  part  of  the  testator's  property,  or  any  interest  there- 
in, for  Mayer's  benefit ;  and  he  submitted  that,  as  the 
testator  had,  by  his  will,  made  an  express  devise  of  an 
interest  in  land,  he  could  not  vary,  alter  or  revoke  the 
same  otherwise  than  by  a  writing  duly  executed  and 
attested  according  to  the  Statute  of  Frauds.  He  added 
that,  if  the  letters  stated  in  the  bill,  were,  in  fact,  written 
and  sent  to  the  testator  by  the  Plaintiffs  and  the  De- 
fendant Thompson,  the  same  being  for  the  void  and  ille- 
gal purpose  of  giving  an  alien  an  interest  in  land,  would 
prevent  any  interest  in  the  testator's  freehold  and  lease- 
hold estates  from  passing  to  them,  and,  therefore,  he  was 
alone  entitled  to  those  estates  during  Mayer^s  life :  that, 
if  Mayer  was  an  ali^n,  the  will  did  not  purport  to  give 
him  any  estate  at  law  in  or  control  over  lands  in  Great 
Britain,  and,  therefore,  the  Attorney-general  on  behalf 
of  the  Crown,  was  not  entitled  to  any  interest  in  the 
testator's  freehold  and  leasehold  estates ;  and  that,  the 
Plaintiffs  and  the  Defendant  Thompson  having  waived 
all  claim  to  those  estates,  he  was  entitled  to  the  entirety 
thereof  during  Mayer's  life :  that,  even  if  the  Court 
should  be  of  opinion  that  a  trust  of  any  sort  had  been 
created  as  to  three-fourth  parts  of  the  freehold  and 
leasehold  estates,  he  was  entitled  to  the  remaining 
fourth,  for  his  own  absolute  use,  during  Mayer^s  life. 
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Mayer  claimed  the  income  of  the  testator's  personal 
estate  dm-ing  his  life^  and  such  right  and  interest  in  the 
freehold  and  leasehold  estates,  as,  in  the  judgment  of 
the  Court,  he  was  entitled  to. 

The  personal  representatives  of  the  testator's  widow, 
claimed  one-half  of  the  testator's  personal  estate  as 
undisposed  of  at  his  death. 

The  testator's  next  of  kin  claimed  all  such  interest  in 
his  estate  as  the  Court  should  think  them  entitled  to : 
and  the  Attorney-General  claimed,  on  behalf  of  the 
Crown,  in  the  usual,  general  terms. 

Mr.  Teed  and  Mr.  Faber  appeared  for  the  Plaintiffs. 

Mr.  Stuart,  Mr.  Coote,  and  Mr.  Grove,  for  the  De- 
fendant, Macdonald,  said  that  their  client  was  entitled 
to  one-fourth,  at  the  least,  of  the  testator's  freehold  and 
leasehold  estates. 


11 
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The  Vtce-Chancelior. — I  do  not  see  that  there  is  any- 
thing to  affect  Mr.  Macdonald. 

Mr.  Bethell,  Mr.  Wakefield,  and  Mr.  Stinton,  for  the 
testator's  next  of  kin  and  the  personal  representatives  of 
his  widow,  said  :  first,  that,  even  \(  Mayer  had  not  been 
an  alien,  the  letters  written  by  the  Plaintiffs  and  T/iomp^ 
son,  would  have  been  totally  unavailing  to  create  any 
beneficial  interest  in  his  favour,  as  being  contrary  to  the 
policy  of  the  law. 

Secondly,  that  the  Crown  could  not  take;  for  the 
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legal  estate  was  vested  in  the  four  devisees :  Burgess  v. 
Wheate{Q):  and. 

Thirdly,  that,  as  three  of  the  devisees  declined  to  take 
any  beneficial  interest,  there  was  a  resulting  trust,  as  to 
three-fourths  of  the  rents  of  the  leaseholds,  during 
Mayer's  life,  for  the  personal  representatives  of  the  te  s- 
tator's   widow  and  his  next  of  kin. 

Mr.  LewUy  for  Thompson^  said  that,  as  the  legal 
estate  in  the  freeholds  and  leaseholds,  was  vested  in  the 
devisees,  it  was  ({uite  clear,  from  Burgess  v.  Wheate, 
that  the  Crown  had  no  claim  ;  and  that,  as  no  trust  was 
expressed,  the  Court  could  not  hold  that  the  devisees 
were  intended  to  take  otherwise  than  beneficially;  for 
it  could  not  look  at  the  letters;  and,  consequently,  his 
client  was  entitled  to  one-fourth  of  the  rents  of  the 
estates,  during  Maj/er's  life.  Henchman  v.  The  Attomej/^ 
general  (b). 

The  Vice- Chancellor. — I  cannot  look  at  the  letters 
either  as  testamentary  instruments,  or  as  evidence  of  the 
testator's  intention.  They  are  extrinsic  to  the  will. 
They  are  signed  by  the  devisees,  and  not  by  the  testa- 
tor, and  express,  not  his  will,  but  theirs. 

Mr.Twiss  and  Mr. TFray,  for  the  AttorTiey-general,  con- 
tended, first,  that  the  devisees  could  not  say,  in  the  face 
of  the  declarations  of  trust  which  they  had  signed,  that 
they  were  entitled  to  hold  the  lands  for  their  own 
benefit ;  secondly,  that  the  devise  was  a  contrivance  to 
defeat  the  rights  of  the  Crown,  and   was    altogether 

(a)  1  Eden,  177.  Mr.  Lewis  appeared,  did  not 

{b)  3  Myl.  &  Keen,  485. —      claim,  bt/  his  answer ^  any  be- 

The  Defendant,    for  whom      neficial  interest  in  the  estates. 
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void,  as  being  against  public  policy;  and, therefore,  the 
Crown  was  entitled  to  the  freeholds  as  standing  in  the 
place  of  the  testator's  heir,  who  could  not  be  found. 
They  cited  De  Hourmelin  v.  Sheldon  (c) ;  The  Attor- 
luy-general  v.  Sir  George  Sands  {d);  The  Attorney^ 
general  v.  Duplessis  (e) ;  Muckleston  v.  Brown  (/). 

Whereupon  Mr.  BetheU  observed  that  no  trust  had 
been  declared  in  favour  of  the  alien ;  for  the  Court  had 
decided  that  it  could  not  look  at  the  letters  by  which  the 
trust  was  said  to  have  been  declared ;  and  that  the  alien 
coold  not  come  to  the  Court  to  have  the  trust  declared, 
nor  could  the  Crown ;  and,  if  the  alien  could  not  take, 
the  Crown  could  not  take.  He  referred  to  Gilbert  on 
Uses,  pp.  86,  87,  Sugden's  edit.,  where  it  is  laid  down 
that,  though  a  use  may  be  raised  to  an  alien,  he  cannot 
compel  the  feoffees  to  execute  the  use ;  and  that  the 
king  cannot  seize  the  land  of  an  alien,  unless  it  be  exe- 
cuted  in  him  by  a  decree  in  Chancery ;  for  there  is  no 
right  in  the  cestui  que  use  to  seize  the  lands  without  a 
decree,  and  the  king  has  only  the  rights  of  the  cestui 
que  use. 

The  Vice-Chancellor : — Supposing  that  the  Crown  had 
a  right  to  come  to  this  Court  for  the  purpose  of  having 
it  declared  that  the  lands  in  question  were  devised  in 
trust  for  the  alien,  I  do  not  see  how  I  could  make  that 
declaration  in  this  suit ;  for  the  Attorney^eneral  is  a 
party  to  it,  not  as  Informant,  but  as  a  Defendant. 

Mr.  Lowndes^  Mr.  Lovat^  and  Mr.  Nevinson  appeared 
for  other  parties. 


1845. 

* V ' 

Burnet 

V. 

Macdonald. 


(c)  1  Beav.  79,8ee9i,and 
4  Myl.  &  Cr.  5115.  1 

{d)  Hard.  488,  and  Freem.     286. 


(e)  Parker's  Rep.  144,  and 
Bro.  I*.  C.  415,  and  2  Vez. 


C.C.  lag. 


(/)  6  Ves.  5«,  see  69. 
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1845. 

BURKET 
V. 

Macdonald. 


The  Vicb-Chancellor  : 
The  bill  in  this  case  is  filed  by  two  of  the  four  gen- 
tlemen to  whom  the  testator  devised  his  freehold  and 
leasehold  estates ;  and  the  principal  question  is,  whe- 
ther the  Court  can  make  a  declaration  that,  under  the 
circumstances  of  the  case,  those  four  devisees,  or 
rather,  three  of  them,  took  the  estates  as  trustees  for 
the  alien. 

I  do  not  think  that  this  Court  would  do  so  idle  a 
thing  as  to  hear  an  alien  insist  that  there  was  a  trust  for 
him,  when  it  would  know,  at  the  same  time,  that  he 
could  not  have  any  benefit  from  it-  There  would  be  no 
violation  of  any  principle  of  justice  in  refusing  to  let 
him  have  property  which  he  could  not  hold.  Then,  if 
the  alien  could  not  enforce  the  trust,  I  do  not  very  well 
see  how  the  Crown,  which  must  claim  through  him, 
can  have  any  right  to  the  property. 

I  can  very  well  understand  that,  where  the  alien  is 
actually  in  possession,  and  there  is  no  question  about 
trusteeship,  the  rule  of  common  law  will  prevail ;  and, 
if  it  should  so  happen  that  an  office  could  not  be  found, 
then,  for  aught  I  know,  there  might  be  a  decree  upon 
an  information  in  equity.     But  that  is  not  this  case. 


Then  this  has  struck  me  very  forcibly :  namely,  that 
we  must  consider  what  the  transaction  between  the  tes- 
tator and  the  three  gentlemen  who  wrote  the  letters, 
really  was.  The  will  is  perfectly  clear:  but  the  ques- 
tion is,  whether,  in  a  case  where  the  testator  meant  to 
have  something  carried  into  effect  which  is  beyond  the 
purpose  expressed  upon  the  face  of  his  will,  there  is 
sufficient  to  fix  a  trust,  on  those  three  gentlemen,  in 
favour  of  the  alien. 
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Now  it  is  quite  plain  that  the  testator  meant  to  have 
an  effectual  trust  declared,  for  the  alien,  by  all  the  four 
devisees.  But,  with  respect  to  Mr.  Macdomald,  there  is 
no  trust,  nor  has  there  been  any  attempt,  on  his  part,  to 
declare  a  trust.  Then,  is  not  this  the  fair  construction 
of  the  three  letters,  namely,  that  the  gentlemen  who 
wrote  them,  wrote  them  under  the  impression  that  all 
the  four  would  concur  in  giving  effect  to  the  trust.  It 
is  manifest,  from  Dr.  Bumey*s  letter,  that  such  was  the 
impression  on  his  mind ;  and  it  does  not  appear  that 
any  one  of  the  three  vras  aware  that  the  letter  which  he 
wrote,  would  be  ineffectual  to  benefit  the  alien.  Then 
can  it  be  said  that  a  trust  was  created  by  the  letters, 
when  it  is  apparent,  on  the  face  of  them,  that  the  per- 
sons who  wrote  them  were  ignorant  of  their  effect  ?  This 
Court  does  not  hold  parties  bound  by  instruments 
written  under  such  circumstances.  There  must  be  rea- 
sonable evidence  that  the  parties  understood  them,  and 
meant  to  be  bound  by  them  in  all  events.  There  is  no 
such  evidence  in  this  case:  and,  therefore,  I  am  of 
opinion  that  the  letters  are  not  papers  which  this  Court 
is  authorized  to  say  are  binding  on  the  three  gentlemen 
who  signed  them.  The  consequence  is  that  I  must 
leave  the  property  as  I  find  it. 


1845. 
^ ». ' 

BURNEY 

V, 

Hacdonalp. 


Declare  that  the  fireehold  and  leasehold  estates  de- 
vised, by  the  testator,  to  the  Plaintiffs  and  the  Defend- 
ants W.  Macdonald  and  Charles  Thompson,  are  not, 
during  the  life  of  the  Defendant  Henry  Mayer,  subject 
to  or  affected  by  any  trust  whatever :  order  the  costs  of 
all  parties,  except  the  Attorney-general,  to  be  taxed,  as 
between  solicitor  and  client,  and  paid  out  of  the  testa- 
tor's general  personal  estate. 


The  Court  refused  to  give  the  Attorney-general  his 
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1845. 

I ^ > 

BURNEY 

V. 

Macdonald. 


costs^  on  the  ground  that  it  was  not  the  practice  so  to 
do  except  in  charity  cases :  and  Mr.  Bethell  said  that, 
in  the  Attorney-general  y.  The  Corporation  of  London  {g), 
the  Master  of  the  Rolls  refused  to  give  the  Attorney- 
general  his  costs. — See,  however,  the  Attorney-general 
V.  Lord  Ashburnham  (A)  where  Sir  John  Leach,  V.  C, 
said  that  he  found  no  such  general  principle,  in  courts 
of  equity,  as  that  the  Crown  could  neither  receive  nor 
pay  costs :  that  the  il  ^^orney-gen^ra/ constantly  received 
costs,  where  he  was  made  a  defendant,  in  respect  of 
legacies  given  to  charities,  and  even  where  he  was  made 
a  defendant  in  respect  of  the  immediate  rights  of  t/ie 
Crown  in  cases  of  intestacy. 


On  the  13th  of  December,  1845,  the  minutes  of  the 
decree  were  spoken  to ;  and  it  was  then  ordered  that 
the  decree  should  be  dated  as  of  that  day,  and  that 
certain  sums  of  money,  arisen  from  the  rents  and  profits 
of  the  freehold  and  leasehold  estates,  which  the  Plaintifi; 
Webster,  had  paid  into  Court,  should  be  repaid  to  him. 


(g)  8  Beav.  270. 


{h)  I  Sim.  &  Stu.  394. 
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WHITE  V.  BRIGOS.  1845: 

15th  July. 
1  HE  will  of  John  White,  the  testator  in  this  cause,      ' 
coQtaiDed  the  following  passages :  "  I  give  to  my  dear       **  ^^}^y'* 
wife,  if  she  should  survive  me,  the  full  and  entire  use,      Construction. 

for  her  life,  of  all  my  property,  both  real  and  personal,  

of  every  description.     After  the  death  of  my  wife,  my    ^  If^^'^Il 
nephew  Charles  Herbert  White,  of  the  Bengal  Cavalry,  both  real  and 
son  of  my  deceased  brother  Charles  White,  is  to  be  coti'  personal,  to  his 
sidered  as  heir  to  all  my  property  not  otherwise  disposed  «  ^^^^  after'the 
of  or  allotted;  but,  having  had  little  intercourse  with  death  of  my 
him,  and  being  apprehensive  that  his  habits  require  some  ohew^^to  b' 
control,  I  direct  that  whatever  portion  of  my  property  considered  as 
may  hereafter  be  possessed  by  him,  shall  be  secured,  by  ^®*'  ^®  ^^  "7 
my  executors,  for  the  bei^fit  of  his  family.     My  whole  direct  that 
estate,  I  repeat,  is  to  be  possessed  and  enjoyed  by  my  whatever  por- 
wife  during  her  natural  life.     My  plate,  books,  pictures,  ^^^°  ^^^  P~- 
prints,  coins  and  curiosities  of  every  kind,  with  the  fur-  hereafter,  be 
niture,  are  to  be  held  as  appendages  to  my  house ;  but  ppssessed  by 
consumable  articles,  viz.  linen,  china,  liquors,  carriages,  gecured  by  my 
horses,  hay-stacks  and  the  like,  are  allotted,  entirely,  executors,  for 
to  my  vrife's  use,  and,   together  with  all  her  jewels,  ^^f^^^^^p^^ 
trinkets,  clocks,  watches  and  ornaments,  may  be  finally  Held,  taking  the 
appropriated  as  she  pleases,  with  the  sum  of  4000/.  in  ^!?{^^®  of  Uie 
money :  this  sum,  however,  I  recommend   to   her  to  ^^^  ^  testa- 
divide  as  follows :    2000  /.  to  her  sister   Mrs.   George  tor,  by  the 
Wroughtan,  1000/.  to  Mrs.  George  Wetherall.  1000/.  to  ^ewt  the'^^'' 
the  children  of  Mrs.  Podmore,mih  further  distribution,  children,  but 
viz.  of  the  2000/.  to  Mrs.  TTroif^A^on— 1000/.  to  her  not  the  wife  of 
daughter  Jaif^,  600/.  to  her  daughter  Mary,  600/.  to  that^theTro^" 

perty  ought 

to  be  settled  on  the  nephew  for  life,  and  on  his  children  after  his 

death. 

Vol.  XV.  c 
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1845.  her  daughter  Julia:  of  the  1000 /,  to  Mrs.  Wetherall, 

6OOZ.  to  her  daughter  Fanny,  300/.  or  100/.  each  to  her 
three  sons,  200/.  to  Colonel  Wetherall,  their  father:  of 
the  1000/.  to  Mrs.  Podmore*8  children,  300/.  to  her 
daughter  Fanny ,  300/.  to  her  daughter  Charlotte,  100/. 
to  her  son  Charles,  100/.  to  her  son  Richard,  200/.  lo 
Colonel  Podmore.  *  *  After  the  decease  of  my  dear 
wife,  my  real  property,  consisting  of  a  house  and  garden 
m  Doncaster,  the  front  field  of  four  acres  which  I  pur- 
chased of  Mr.  Broadhead,  and  the  close  of  seven  acres 
and  a  half  which  I  purchased  of  Mrs.  ChilcUrs,  I  leave 
to  my  nephew  before  mentioned,  am/ At«  heirs  or  family. 
My  object  in  purchasing  the  front  field,  was  to  guard 
against  the  erection  of  houses  which  might  have  incom- 
moded my  own  residence :  I  leave  my  heirs  to  exercise 
their  own  discretion  regarding  it.  *  *  *  My  object 
in  purchasing  Mrs.  Childers*  field,  was  to  efiect  an  ex- 
change, with  Mr.  Coplej/,  for  a  small  field  adjoining  my 
garden.  Mr.  Copley  was  an  assenting  party  to  this 
purchase;  but,  notwithstanding  valuations  were  com- 
pleted, the  negotiation  between  us  was  impeded,  and, 
^  Sic*  intermediating*,  his  own  power  has  been  interfered  with 

by  an  increase  in  his  family.  ♦  ♦  ♦  My  debts  wiU 
be  found  inconsiderable;  and  I  request  my  funeral  ex- 
penses may  be  as  moderate  as  decency  will  require. 
These  charges  being  provided  for,  my  nephew  will  fur- 
ther have  the  immediate  benefit  of  my  personal  property 
variously  situated,  and  his  heirs  or  family  after  him.  I 
shall  annex  a  schedule  of  these,  but  again  urge,  on  my 
executors,  to  consider  it  an  indispensable  obligation  to 
secure  my  estate  in  the  nature  of  a  trusteeship,for  the  par  ^ 
ties  who  may  be  interested  hereafter,^* 


On  the  cause  coming  on  to  be  heard  for  further 
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directions^  one  question  was  whether  there  was  any 
trust  in  the  will  which  required  a  settlement  to  be  made 
of  the  property  to  which  Charles  Herbert  White  was 
entitled  in  remainder  expectant  upon  the  decease  of  the 
testator's  widow. 


1845. 


Whitb 

V. 

Bbiggs. 


Mr.  Betkell  and  Mr.  ToUer  appeared  for  the  Plaintiff, 
the  testator's  widow ;  but,  as  their  client  was  not  inter- 
ested in  the  question,  they  took  no  part  in  the  argu- 
ment. 

Mr.  Walker  and  Mr.  Faber,  for  Charles  Herbert 
White,  the  nephew  and  heir  of  the  testator,  contended 
that  no  trust  which  the  Court  could  execute,  was  created 
by  the  will;  for  neither  the  objects  of  it  nor  the  mode 
in  which  it  was  to  be  carried  into  execution,  were  pointed 
out  with  sufficient  certainty. 

Mr.  Jame$  Parker  and  Mr.  Campbell,  for  the  wife 
and  the  son  and  daughters  of  Charles  Herbert  White, 
said  that  the  subject  of  the  trust  was  all  the  property 
that  C.  H.  White  took  under  the  will,  and  that  he  and 
his  wife  and  children  were  the  objects  of  the  trust,  and 
that  the  Court  ought  to  direct  the  Master  to  approve  of 
a  proper  settlement  in  the  language  which  the  testator 
had  used. 

They  cited  Harding  y.  Glyn  (a),  Blackweli  v. 
BuU(fi),  Macleroth  v.  Bacon  (c),  Trevor  v.  2Vewr(d), 
and  Woody.  Wood{e). 


(«)  1  Atk.  469. 

(b)  1  Keen,  176. 

(c)  5  Vcs.  159. 


(d)  Ante,   Vol.  13,  page 
108. 

(e)  3  Hare,  65. 
G  2 
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1845. 


Wbitb 

V. 

Briogs. 


Mr.  Stuart,  Mr.  Sidebottom,  and  Mr.  Briffgs  appeared 
for  the  other  parties. 

The  Vicb-Chancellor  : 
The  testator,  in  that  part  of  his  will  in  which  he  says 
that  the  negotiation  between  him  and  Mr.  Copley  was 
impeded  by  an  increase  in  that  gentleman's  family^ 
plainly  uses  the  word, "  family,"  in  the  sense  of  children. 
Therefore,  I  think  that,  when  he  speaks  of  the  family  of 
his  nephew,  he  means,  not  the  wife  and  children,  but 
only  the  children  of  his  nephew.    Then,  in  other  parts 
of  his  will,  he  uses  the  words, "  heirs  or  family,"  as 
synonymous  with  each  other:  from  which  it  is  to  be 
inferred  that  he  intended  his  nephew  and  his  children 
or  family  to  take,  not  collectively,  but  in  succession. 
And  that  such  was  his  intention  is  made  still  more  plain 
by  the  subsequent  parts  of  his  will  in  which  he  uses  the 
expressions,  **  and  his  heirs  or  family  after  him/'  and, 
''  I  again  urge,  on  my  executors,  to  consider  it  an  indis- 
pensable obligation  to  secure  my  estate,  in  the  nature  of 
a  trusteeship,  for  the  parties  who  may  be  interested 
hereafter." 


I  think,  therefore^  that  there  is  sufficient,  in  this  case, 
to  justify  me  in  referring  it  to  the  Master  to  approve  of 
a  proper  settlement  of  the  testator's  property  on  his 
nephew  and  his  family. 

Declare  that,  according  to  the  true  construction  of 
the  will,  a  valid  trust  was  created  for  the  purpose  of 
having  a  settlement  made  of  the  real  estate  and  the  re- 
siduary pei^sonal  estate  of  the  testator,  for  the  benefit  of 
the  Defendant  C.  Herbert  Whiter  and  his  family,  subject 
to  the  life  interest  of  the  Plaintiff  therem :  and  refer  it 
to  the  Master  to  approve  of  a  proper  settlement  of  the 
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estate  and  interest  of  the  Defendant  Charles  Herbert 
White,  expectant  on  the  death  of  the  Plaintiff,  in  the 
real  estate  and  the  residuary  personal  estate  of  the  tes- 
tator, for  the  benefit  of  the  Defendant  Charles  Herbert 
White  and  his  family,  having  regard  to  the  directions  in 
that  behalf  contained  in  the  will. 


ii 


1845. 


White 
Brioos. 


On  the  18th  of  June,  1846,  the  Master  reported  that> 
as  to  the  settlement  directed  to  be  approved  of  by  him 
by  the  order  of  the  16th  of  July  1846,  he  had  approved 
of  the  same  by  an  indenture  of  settlement,  made  be- 
tween the  Plaintiff,  Matilda  White,  of  the  first  part,  the 
Defendant  Charles  Herbert  White,  of  the  second  part, 
the  Defendants  Thomas  Briggs  and  Robert  Baxter,  of 
the  third  part,  and  Wm.  John  Bagshawe  and  the  Rev. 
Edward  Bagshawe  and  the  said  Thomas  Briggs  of  the 
fourth  part;  but,  inasmuch  as  it  appeared  that  the 
opinion  of  the  Court  was  to  be  asked  for  upon  the  terms 
of  the  settlement  so  approved  of,  and  that,  in  order 
thereto,  exceptions  were  to  be  taken  to  his  report,  he 
had,  for  the  present,  forborne  to  cause  the  settlement 
to  be  engrossed ;  and  the  draft  thereof  then  remained, 
in  his  office,  to  await  the  fiirther  directions  of  the 
Court 

Charles  Herbert  White  and  Oeorgiana  Jubilee  his 
wife,  excepted  to  the  report ;  as  did  also  Charles  How^ 
ard  White,  their  only  son,  and  their  other  children,  all 
of  whom  were  infants. 


Mr.  and  Mrs.  White's  exception  insisted  that  the 
draft  was  not  a  proper  settlement,  of  the  testator's  real 
and  residuary  personal  estate,  for  the  benefit  of  Mr. 
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White 

V. 

Briggs. 
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White  and  his  family^  having  regard  to  the  directions  in 
the  will,  because  the  Master  had  not  inserted  in  it  any 
provision  for  Mrs.  While,  and  had  not  given  Mr.  W/Ute 
any  power  of  appointment  or  distribution  among  his 
children  over  any  part  of  the  property  :  Whereas  the 
Master  ought  to  have  given  Mrs.  White  an  estate  dur- 
ing her  life  or  widowhood,  either  a]:>solutely  or  under  an 
appointment  to  be  exercised  by  her  husband,  in  the 
whole  or  in  some  part  of  the  propeity,  to  commence  on 
her  husband's  death,  and  ought  to  have  given  Mr.  White 
a  power,  to  be  exercised  by  him  by  deed  or  will,  of  ap- 
pointment or  distribution  among  his  children,  over  the 
whole,  or,  at  all  events,  over  some  part  of  the  property. 


Charles  Howard  White,  by  his  exception,  insisted 
that,  regard  being  had  to  the  directions  in  the  will,  the 
settlement  approved  of  by  the  Master  was  not  a  proper 
settlement : 

First,  because  the  real  estates,  instead  of  being  limited, 
as  they  were,  from  and  after  the  decease  of  Charles 
Herbert  White,  to  his  first  and  other  sons,  successively, 
in  tail  male,  with  remainder  to  his  daughters  as  tenants 
in  common  in  fee,  ought  to  have  been  limited,  from  and 
after  that  event,  to  the  Exceptant  in  fee. 

Secondly,  because  the  Master  had  inserted,  in  the 
draft,  powers  of  leasing  and  of  sale  and  exchange. 


Thirdly,  because  the  testator's  plate,  books,  pictures, 
prints,  coins,  curiosities,  and  ftirniture,  instead  of  being 
made  to  go  along  with  the  real  estates  as  far  as  the  law 
would  permit,  ought  to  have  been  limited,  after  the 
decease  of  the  survivor  of  the  Plaintiff  and  Charles 
Herbert  White,  to  the  Exceptant  absolutely. 
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Fourthly,  becaase  the  residuary  personal  estate,  in- 
stead of  being  limited,  after  the  decease  of  Charles 
Herbert  White,  in  trust  for  all  his  children  by  his  then 
or  any  future  wife,  absolutely,  as  tenants  in  common, 
ooght  to  have  been  limited,  after  the  decease  of  the 
survivor  of  the  Plaintiff  and  C  Herbert  White,  in  trust 
for  the  Exceptant  absolutely :  and. 


29 


1845. 
White 

Brioos. 


Fifthly,  because  the  settlement  contained  certain  powers 
as  to  advancement  and  maintenance,  and  directions  for 
accumulating  the  surplus  of  the  income  not  applied  for 
maintenance :  Whereas  such  powers  ought  to  have  been 
limited  in  favour  of  the  Exceptant  alone ;  and  all  accu- 
mulations of  income  not  applied  for  his  maintenance 
during  his  minority,  ought  to  have  been  declared  to  be 
in  trust  for  him  absolutely. 

The  daughters  of  Mr.  and  Mrs.  White  excepted  to 
the  report  on  the  following  grounds : 


First,  because  the  testator's  real  estates  were  limited, 
after  the  decease  of  Charles  Herbert  White,  to  Charles 
Howard  White  and  every  other  son  of  Charles  Herbert 
White  by  his  then  or  any  future  wife,  successively,  in 
tail  male,  with  remainder  to  all  the  daughters  of  Charles 
Herbert  White,  as  tenants  in  common  in  fee :  Whereas 
they  ought  to  have  been  limited,  after  decease  of  Charles 
Herbert  White,  to  the  use  of  all  his  children  by  his 
then  or  any  future  wife,  as  tenants  in  common  in  tail, 
with  cross-remainders  between  and  among  them  in  tail, 
with  remainder  to  Charles  Herbert  White  in  fee,  or, 
otherwise,  to  all  the  children  of  Charles  Herbert  White  by 
his  then  or  any  future  wife,  as  tenants  in  common  in  fee. 

Secondly,  because  the  plate,  books,  pictures,  prints, 
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coinSf  curiosities,  and  furniture,  were  assigned  to  tru8« 
tees  upon  trusts  corresponding,  as  nearly  as  the  law 
would  allow,  with  the  limitations  of  the  real  estates : 
Whereas  they,  or  some  of  them,  ought  to  have  been 
limited,  after  the  death  of  Charles  Herbert  Whiie,  to 
trustees  in  trust  to  sell  and  divide  the  proceeds  equally 
amongst  all  his  children,  with  cross-remainders  between 
them  in  case  of  sons  dying  under  twenty-one  without 
leaving  issue,  and  of  daughters  dying  under  that  age 
and  without  having  been  married,  with  remainder  in 
trust  for  Charles  Herbert  White  absolutely. 


Thirdly,  because  the  stocks,  funds  and  securities  in 
which  the  residuary  personal  estate  was  directed  to  be 
invested,  were  limited,  after  the  death  of  Charles  Her- 
bert  White,  in  trust  for  all  his  children  by  his  then  or 
any  future  wife  absolutely :  Whereas  the  draft  ought  to 
have  provided  that,  in  the  event  of  any  of  his  sons  dying 
under  twenty-one  and  without  leaving  issue,  or  any  of 
his  daughters  dying  under  that  age  and  without  having 
been  married,  their  shares  of  the  trust-funds,  as  well 
original  as  accrued,  should  go  to  the  surviving  children 
as  tenants  in  common,  and  that,  in  the  event  of  all  the 
sons  dying  under  twenty-one  and  without  leaving  issue^ 
and  all  the  daughters  dying  under  that  age  and  without 
having  been  married,  the  whole  of  the  said  funds  should 
be  in  trust  for  Charles  Herbert  White  absolutely. 

Mr.  Campbell,  in  support  of  the  exception  taken 
by  Charles  Howard  White: 

By  the  draft  approved  of  by  the  Master,  the  testator's 
real  estates  are  limited  to  Charles  Herbert  White  for 
life,  with  remainder  to  his  first  and  other  sons,  succes- 
sively, in  tail  male,  with  remainder  to  his  daughters  as 
tenants  in  common  in  fee :  the  plate  and  other  articles 
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which  the  testator  has  directed  to  be  held  as  appendages 
to  his  house,  are  assigned,  to  trustees,  as  heir-looms ; 
and  the  residuary  personal  estate  is  limited  in  trust  for 
Charles  Herbert  White  for  life,  and,  after  his  death,  for 
all  his  children,  absolutely^  as  tenants  in  common. 
Charles  Howard  White,  who  is  the  only  son  of  Charles 
Herbert  White,  insists  that  the  real  estates  ought  to 
have  been  limited  to  him  in  fee,  after  the  death  of  his 
father;  and  that  the  appendages  and  the  residuary  per- 
sonal estate  ought  to  have  been  limited,  after  the  same 
eyent,  to  him  absolutely. 


1845. 


White 
Brioos. 


The  cases  in  which  the  Court  has  been  required  to 
put  a  construction  upon  the  word,  '  family,'  decide  that 
the  heir  is  the  person  designated  by  that  word,  whether 
the  subject  of  the  gift  is  real  estate  alone^  or  real  and 
personal  estate  blended  together.  Chapman's  case  (/), 
which  is  approved  of  in  Counden  v.  Clerhe  {g),  Wright 
T.  Athyns  (A),  Doe  v.  Over  (t).  Doe  v.  Smith  (A),  Gywnne 
V.  Muddock  (J),  Crossly  v.  Clare  {m),  Pyot  v.  Pyot  (w), 
Barnes  v.  Patch  (0).  Perhaps  it  will  be  said  that  the 
trust  in  this  case,  is  executory :  but  there  is  no  instance 
in  which  this  Court  has  moulded  a  trust  to  convey  to 
A.  and  his  family.  Besides,  the  instrument  on  which 
the  question  arises,  is  a  will,  not  marriage  articles ;  and 
nothing  is  said  about  an  estate  tail :  Feame*s  Cont.  Rem. 
113.  Nor  is  there  any  illegality  in  the  gift,  as  there  was 
in  Hamberston  v.  Humberston  (  p).  Moreover,  the  testator 
first  gives  Charles  Herbert  White  an  absolute  interest 


(/)  Dyer,  333  a. 
(g)  Hob.  519.    See  33. 
(A)  17  Ves.  256,  and  19 
Vcs.299. 
(t)  1  Taunt.  263. 
{k)s  Mau.  &  Sel.  is6. 


(/)  14  Ves.  488. 
(m)  Arab.  397. 
(»)  I  Vez.  335. 
(0)  8  Ves.  G04. 
(p)  I  P.W.33«. 
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in  all  his  property :  then  he  thinks  it  right  to  cut  down 
that  gift,  and  directs  that,  whatever  portion  of  his  pro- 
perty may  be  possessed  by  Charles  Herbert  fFhite,  shall 
be  secured,  by  his  executors,  for  the  benefit  of  his  family: 
that  is,  he  desires  it  to  be  secured  as  against  Charles 
Herbert  JFhite;  and,  therefore,  he  reduces  the  absolute 
interest  which  he  had  before  given  him,  to  a  Iife4ntere8t. 
There  is  not,  however,  the  slightest  indication  of  inten- 
tion, on  the  part  of  the  testator,  that  his  property  should 
be  limited  in  strict  settlement. 


With  respect  to  the  claim,  made  by  the  wife  of  Charles 
Herbert  White,  to  have  a  provision  made  for  her  as 
part  of  the  family,  the  cases  of  Macleroth  v.  BaOm  (g), 
Wright  v.  Atkyns  (r),  and  Barnes  v.  Patch  shew  that 
that  claim  cannot  be  supported. 

Mr.  Walker  and  Mr.  Faber,  in  support  of  the  ex- 
ceptions taken  by  the  daughters  of  Mr.  and 
Mrs.  White: 

The  parties  for  whom  we  appear,  contend  that  the 
real  estates  ought  to  be  settled  on  all  the  children  of 
Charles  Herbert  White,  either  as  tenants  in  common  in 
tail  with  cross-remainders  in  tail,  or  as  tenants  in  com- 
mon in  fee :  and  that  the  personal  estate  ought  to  be 
settled  on  the  same  persons,  absolutely,  as  tenants  in 
common ;  and  that  clauses  of  survivorship  and  accruer 
ought  to  be  introduced  into  the  settlement. 

The  authorities  shew  that  the  meaning  of  the  word, 
'family,'  must  be  determined  by  the  context  of  the 
instrument  in  which  it  is  used.     It  naturally  means. 


(q)  5  Ves.  159. 


(r)  Turn.  &  Uuss.  143. 
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'children ; '  and,  if  there  is  nothing  in  the  context  of 
the  instrument  to  shew  that  it  was  used  in  a  different 
sense,  it  must  receive  that  interpretation.     In  Macleroth 
V.  Bacon  Lord  Alvanley  says  that,  where  a  legacy  is 
given  in  trust  for  ^feme  covert  and  her  family,  the  con« 
struction  of  such  a  l^acy,  unaccompanied  by  any  other 
circumstances,  would  be  that  it  should  be  applied  for 
her  and  her  children.     Barnes  v.  Patchy  Blackwell  y. 
Bull  (8),  Woods  V.  Woods  (0,  and  Wood  y.  Wood  (u),  are 
aothorities  to  the  same  effect.    And  Lord  EUenborough, 
C.  J.,  says,  in  Doe  y.  Smith,  that  the  word, 'family' 
does  not  always  and  necessarily  mean  the  eldest  male. 
It  is  true  that,  in  that  case,  the  judgment  of  the  Court 
was  in  fayour  of  the  eldest  son  exclusively;  but  the 
question  arose  upon  a  devise  of  real  estate  alone,  and 
the  words :  ''  to  go  in  heirship  for  ever,^'  were  added. 
In  Chapman*B  case  also,  the  subject  of  the  gift  was  land 
only;  and  all  that  that  case  decides  is  that,  if  the  lan- 
guage of  the  will  shows  that  the  head  of  the  family  was 
meant,  the  eldest  son  shall  take.    The  case  of  Wright 
T.  Athfns  is  no  authority ;  for  the  House  of  Lords  re- 
versed  the    decisions    of  Sir    Wm.    Orcmt  and   Lord 
Eldon  (x).    The  testator,  in  this  case,  uses  the  words, 
'  heirs,*  and, '  family,'  as  synonymous  terms ;  and  it  is 
dear  that  he  meant  a  plurality  of  persons;  for,  in  one 
part  of  his  will,  he  says :  ''  I  leave  my  heirs  to  exercise 
their  own  discretion ; "  and,  in  another  part,  he  directs 
his  executors  to  secure  his  estate,  in  the  nature  of  a  trus- 
tee8hip,for  \}ie parties  who  might  be  interested  thereafter. 


1845. 


^Whitb 
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As  the  trust  in  this  case  is  executory,  the  Court  will 


(«)  1  Keen,  176. 

\t)  1  Myl.  &  Cr.  401. 

(a)  3  Hare,  6s. 


(x)  The  appeal  to  the 
House  of  Lords  is  not  re- 
ported. 
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direct  clauses  of  survivorship  and  accruer  and  all  other 
reasonable  provisions  to  be  inserted  in  the  settlement. 

Mr.  Jamei  Parker  and  Mr.  Bagshawe,  in  support 
of  the  exception  taken  by  Mr.  and  Mrs.  White : 

The  testator  intended  that  a  prudent  and  reasonable 
settlement  should  be  made  of  his  property;  but  no 
settlement  on  a  man  and  his  family,  would  be  reason- 
able or  indeed  proper,  unless  it  contained  a  provision 
for  his  wife  as  well  as  his  children.  Blachwell  v* 
Bull.  In  Wright  v.  Atkyns  (y).  Lord  EUon  says:  "  It 
is  contended  that  the  words,  '  my  family/  must  be 
taken  in  a  popular  sense,  and  that  the  nature  of  the 
disposition  shews  they  are  not  to  be  taken  in  a  techni- 
cal sense.  Then,  what  is  the  popular  sense  of  those 
words?  •  •  .  •  Surely  it  is  a  singular  thing  to  state 
that  a  wife  is  no  part  of  one's  family/'  In  Barnes  v. 
Patch  the  families  of  the  testator's  brother  and  sister 
were  the  sole  objects  of  the  gift :  nothing  was  given  to 
the  brother  and  sister.  But,  in  this  case,  the  property 
is  to  be  settled,  not  only  on  the  family  of  the  testator's 
nephew,  but  on  him  and  his  family.  In  Wood  v.  Wood 
there  were  two  distinct  gifts,  one  to  Samuel  Wood,  and 
another  to  his  family ;  and,  therefore,  if  the  Court  had 
held  that  his  wife  was  included  in  the  term, '  family,' 
he  would,  in  effect,  have  taken  under  both  gifts. 


Secondly,  we  submit  that  it  is  both  reasonable  and 
proper  that  Charles  Herbert  White  should  have  a  power 
of  distribution  amongst  his  children.  The  testator's 
object  in  directing  a  settlement  to  be  made  of  his  pro- 
perty, was  to  prevent  his  nephew  from  making  an  im- 


(y)  Turn.  &  Hubs.  159. 
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provident  alienation  of  it ;  but  not  to  make  the  children  1845. 

wholly  independent  of  their  father.  '^'^      ^    "^ 

WniTB 

The  Vicb-Chakcellor  :  Briogs. 

Where  a  question  arises  about  the  meaning  of  a  word 
which  may  bear  many  senses,  it  is  right  to  refer  to  old 
cases,  to  see  the  received  construction  of  such  a  word. 
But»  if  the  instrument  contains  words  not  technical, 
and  a  question  arises  about  the  meaning  of  them,  the 
first  duty  of  the  Court  is  to  see  whether  the  instrument 
itself  does  not  furnish  an  interpretation  of  them.  Having 
made  those  remarks,  I  will  go  through  the  will. 

The  testator  says:  ''  I  give  to  my  dear  wife  (if  she 
should  burvive  me)  the  full  and  entire  use,  for  her  life, 
of  all  my  property  of  every  description,  both  real  and 
personal :  after  the  death  of  my  wife,  my  nephew 
Charles  Herbert  White,  (whom  he  describes),  is  to  be 
considered  heir  to  all  my  property  not  otherwise  dis- 
posed of  or  allotted ;  but,  having  had  little  intercourse 
with  him,  and  being  apprehensive  that  his  habits  require 
some  control,  I  direct  that  whatever  portion  of  my  pro- 
perty may  hereafter  be  possessed  by  him,  shall  be  secured, 
by  my  executors,  for  the  benefit  of  his  family."  That  ne- 
cessarily conveys  the  notion  that  the  nephew  was  to  be 
tenant  for  life  of  everything  after  the  death  of  the  testa- 
tor's wife ;  and  that,  after  his  death,  the  property  should 
be  secured  for  the  benefit  of  his  ftimily.  Then  the  tes- 
tator introduces  a  clause  relating  to  his  plate,  prints, 
and  pictures,  which  he  says  shall  go  as  appendages  to 
his  house,  that  is,  that  they  should  be  treated  as  heir- 
looms in  the  common  way.  Then  he  says ;  ''  after  the 
decease  of  my  dear  wife,  my  real  property,  consisting  of 
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a  house.  Sic.  &c.,  I  leave  to  my  nephew  before  mentioned 
and  to  his  heirs  or  family :"  and  there  the  testator  uses 
the  terms,  '*  heirs/'  and,  "  family/'  as  synonymous  with 
each  other.  The  one  is,  evidently,  a  mere  substitution 
for  the  other. 


Then  he  says :  ''  My  object  in  purchasing  the  front 
field,  was  to  guard  against  the  erection  of  houses  which 
might  have  incommoded  my  own  residence.  I  leave 
my  heirs  to  use  their  own  discretion  regarding  it/'  Now 
he  had  before  called  his  nephew  his  heir ;  and,  in  a 
former  sentence,  just  before  the  one  which  I  have  last 
read,  he  has  left  the  house.  Sic.,  to  his  nephew  and 
his  heirs  or  family;  and  here  he  says,  ''I  leave  my 
heirs  to  use  their  own  discretion  regarding  it ;"  there- 
fore, I  apprehend,  he  means  to  speak  of  his  nephew 
and  his  family,  collectively,  as  a  body.  Then  he  alludes 
to  an  exchange  which  was  intended  to  be  made  be- 
tween him  and  Mr.  Copley:  after  which  we  find  this 
remarkable  expression  :  *'  his  own,"  that  is,  Mr.  Cop* 
ley\  ''power,  has  been  interfered  with  by  an  increase 
in  his  family."  Now  those  words,  in  common  par- 
lance, mean  the  addition  of  a  child.  Therefore,  I  think 
that  the  testator,  when  he  uses  the  word,  ''fiunily," 
means, "  children." 


And  it  is  pretty  evident  that, when  the  testator  speaks 
of^  '*  heirs  or  family,"  he  means  persons  all  bearing  the 
same  sort  of  character  to  each  other,  and  not  persons 
who  might  stand  in  the  relation  of  children  to  a  mother, 
or  in  the  relation  of  children  to  a  step-mother :  because 
it  might  happen  that  there  might  be  a  wife  the  mother 
of  children,  and  that  she  died,  and  her  husband  married 
a  second  time,  and  that  the  step-mother  survived  and 
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had  no  childreD.     It  is  impossible  to  read  the  will  with-  i845« 

out  seeing  that  the  testator  was  speaking  of  persons  *        ^ 
bearing  the  same  character  amongst  themselves,  as  the         White 
persons  who  were  to  succeed  his  nephew.  ^  ^ 

Then,  after  speaking  about  his  funeral  expenses,  he 
says :  "  These  charges  being  provided  for,  my  nephew 
will  further  have  the  immediate  benefit  of  my  personal 
property  variously  situated,  and  his  heirs  or  family  after 
him/'  There,  there  is  a  repetition  of  the  same  idea,  and 
the  same  phrase  as  before  is  used,  except  that  the  ex-* 
presaion, ''  after  him,"  is  added ;  which  evidently  shews 
that  the  heirs  or  family  were  to  take  after  the  death  of 
the  nephew. 

Then  he  says :  ''  I  shall  annex  a  schedule  of  these ; 
but  again  urge  upon  my  executors  to  consider  it  an  in- 
dispensable obligation  to  secure  my  estate,  in  the  nature 
of  a  trusteeship,  for  the  parties  who  may  be  interested 
hereafter."  Therefore,  it  seems  to  me  to  be  evident 
that  the  testator  intended  that  his  nephew  should  not 
take  absolutely  so  as  to  deprive  his  children  of  taking, 
bat  that  those  who  stood  in  the  relation  of  children  to 
him»  should  take  after  him.  I  mention  that  because  it 
appears  to  me  that,  in  case  there  should  be  a  failure  of 
children,  it  would  be  a  very  reasonable  thing  to  give  the 
estate  back  to  the  nephew ;  inasmuch  as  he  is  deprived 
of  it  only  for  the  sake  of  his  children. 

I  think  also  that  there  is  no  necessity  for  violating 
the  intention  of  the  testator,  or  extending  it  beyond  what 
we  find  upon  the  face  of  the  will ;  and,  as  he  has  spoken 
of  those  who  are  to  take  in  remainder,  collectively,  or, 
as  we  should  say,  as  joint-tenants,  I  see  no  reason  why 
the  property  should  not  be  limited  to  the  nephew  for  life. 
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with  remainder  to  the  children,  and,  in  case  there  should 
be  no  child  at  his  death,  then  to  the  nephew  abso- 
lutely. 

With  respect  to  the  plate  and  the  other  articles  which 
are  directed  to  be  held  as  appendages  to  the  testa- 
tor's house,  my  opinion  is  that  they  must  go  as  heir- 
looms. 


'^  Declare  that,  according  to  the  true  construction  of 
the  will  of  John  fFAite,  the  testator  in  the  pleadings 
named,  the  real  estate  of  the  said  testator  ought  to  be 
▼ested  in  trustees,  to  the  use  of  the  Plaintiff,  the  testa- 
tor's widow,  and  her  assigns,  for  her  life  without  im- 
peachment of  waste,  with  remainder  in  trust  for  the 
Defendant  Charles  Herbert  White  for  life,  without  im- 
peachment of  waste,  with  remainder  in  trust  for  all  and 
every  the  children  and  child  of  the  said  Defendant  Charles 
Herbert  fFTute,  bom  or  to  be  bom,  as  joint-tenants  in  fee^ 
but  subject  to  the  proviso  hereinafter  mentioned;  and 
that,  from  and  after  the  decease  of  the  said  Plaintiff^ 
the  residuary  personal  estate  of  the  said  testator,  ex- 
cept the  heir-looms,  ought  to  be  transferred  by  the 
executors  and  vested  in  tmstees,  upon  trust  to  pay  the 
interest,  dividends  and  annual  proceeds  thereof  to  the 
Defendant  Charles  Herbert  White  for  his  life,  and,  after 
his  decease,  upon  trust,  as  to  the  carpus,  for  the  child  or 
children  of  the  said  Charles  Herbert  White,  bora  or  to 
be  bora,  as  joint-tenants  absolutely,  but  subject  to  the 
proviso  hereinafter  mentioned :  and  declare  that  if  no 
child  of  the  said  Defendant  Charles  Herbert  White  shall 
be  living  at  his  death,  the  said  trastees  shall  stand 
seised  of  the  said  real  estates,  in  trust  for  the  said 
Charles  Herbert  White,  his  heirs  and  assigns,  and  shall 
stand  possessed  of  the  said  personal  estate,  in  trast  for 
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the  said    Charles  Herbert  White,  his   executors,  ad-  1845. 
ministrators  and  assigns :  and  refer  it  back  to  the  A/cw-  *         ' 

ter  to  review  his  report,  and  to  alter  the  settlement  WniTE 
therein  mentioned/' 


V. 

Briggs. 


Some  of  the  parties  appealed  to  the  Lord  Chancellor 
from  the  above  order.  The  appeal  was  heard  shortly 
before  the  long  vacation  of  1847;  and  the  Reporter  has 
been  informed,  that,  though  it  was  not  finally  disposed 
of  before  the  sittings  terminated,  his  Lordship  concurred 
with  the  Vice-chancellor  in  holding  that  no  provision 
for  the  wife  of  Charles  Herbert  White  ought  to  be  in- 
serted in  the  settlement,  but  differed  from  him  with 
respect  to  the  mode  in  which  the  testator's  residuary 
personal  estate  ought  to  be  limited,  his  Lordship 
being  of  opinion  that  the  limitations  contended  for  by 
the  daughters  of  Charles  Herbert  White  {ante,  page  24) 
ought  to  be  adopted. 


It  will  be  seen  on  referring  to  the  statement  of  the  1845 : 

case  {€mte,  p.  17),  that  the  testator  gave  his  linen,  china,         6th  Dec. 

liquors,  &c.,  to  his  wife  absolutely,  and  added  that  the 

same,  together  with  all  her  jewels,  trinkets,   clocks,  Precatoru  trust 

watches,  and  ornaments,  might  be  finally  appropriated  

as  she  pleased,  with  the  sum  of  4  ftOO  I.  iw  money,  but  which  Testator  gave 

sum  he  recommended  her  to  divide  in  certain  proportions,  her  jewels' 

amongst  Mrs.  Wroughton  and  other  persons  whom  he  trinket?,  &c., 

J  which  he  added 

"^^-  might  be  finally 

appropriated  as 
On  the  bearing  of  a  petition  presented  by  the  execu-  sne  pleased, 

with  the  sum  of 
4,000  /.  in  money ;  but  which  sum  he  recommended  her  to  divide 
amongst  certain  persons  in  certain  shares.  Held,  by  the  Vice* 
Chancellor,  that  a  trust  was  created  in  favour  of  tho^e  persons,  to 
take  effect  after  the  wife's  death.  The  Lord  Chancellor,  however, 
held  the  contrary,  on  appeal. 

Vol.  XV.  d 
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1845.  tors,  the  question  was  whether  a  trust  was  created,  as 

'        ''        '     to  the  4,000/.,  in  favour  of  Mrs.  Wroughton  and  the 
White         other  persons  named. 

V. 
BrIOOS.  ■•*-       XI   .  /.        , 

Mr.  Briggs  for  the  petitioners. 

Mr.  James  Parker,  contr^,  contended  that  no  trust 
was  created^  on  account  of  the  words :  "  May  be  finally 
appropriated  as  she  pleases,"  and  cited  Meredith  v. 
Heneage  (a). 

The  Vice-Chancbllor: 

In  Meredith  v.  Heneage  the  objects  of  the  recommen- 
dation were  uncertain :  but,  here,  both  the  objects  and 
the  subjects  are  certain ;  and,  therefore,  I  think  that  a 
trust  was  created. 

The  Lord  Chancellor* ,  however,  reversed  his  Honor's 
decision,  on  the  ground  that  the  words:  *'  to  be  finally 
appropriated  as  she  pleases,"  applied  to  the  4,000/.  as 
well  as  to  the  jewels,  &c.,  and,  therefore,  the  case  was 
governed  by  Meredith  v.  Heneage. 

(a)  Ante,  Vol.  I.  p.  542. 
*  Lord  Lyndhurst* 
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PRESTON  V.  MELVILLE.* 
MELVILLE  V.  PRESTON. 


1845: 
37th  February. 


Long  Annuities* 
Tenant  for  life 

of  residue. 

Enjoyment  in 

specie^ 


MELVILLE  V.  PRESTON. 

Sir  ROBERT  PRESTON,  late  of  Valleufield  in 

Scotland,  Bart.,  by  his  will  dated  the  17th  of  October 

1832,  and  made  in  the  Scotch  form,  gave  all  his  real 

and  personal  estates,  whether  in  England,  Scotland,  or  "^^^^^iJ^^^T  l- 

elsewhere,  to  Sir  Coutts  Trotter,  Edward  Majoribanks,  personal  estate 

and  Sir  Edmund  Antrobus,  of  London,  bankers,  whom  to  trustees,  and 

he  also  appointed  his  executors :  and,  after  declaring  J^^^^   ^^  jl™ 

the  tmsts  upon  which  they  were  to  hold  his  real  es-  into  money,  and 

to  pay  the  in- 
terest to  certain  persons  for  their  lives,  then  to  invest  the  princi- 
pal in  the  purchase  of  lands ;  it  being  also  understood  that  xvhere  his 
money  or  personal  estate  might  be  filing  on  undoubted  real  or  personal 
security,  such  securities  might  be  onty  renewed  in  the  names  of  the 
trustees.  The  testator's  personal  estate  consisted,  in  part,  of  Long 
Annuities.  Held  that  the  cestuis  que  trust  for  life  of  the  per- 
sonalty, were  not  entitled  to  receive  the  Long  Annuities ;  but  that 
they  must  be  converted  into  Consols. 

Jurisdiction.^  Scotch  trustees. 
A  Scotchman,  by  a  testamentary  instrument  in  the  Scotch  form, 
bequeathed  all  his  personal  estate  to  trustees,  in  trust  to  pay 
legacies  and  annuities,  and  the  income  of  the  surplus  to  A. 
for  hfe,  and,  on  A.*6  death,  to  invest  the  capital  in  the  purchase 
of  lands  in  Scotland.  1  he  trustees  named  in  the  will  having  dis- 
claimed, the  Court  of  Session  appointed  new  trustees,  who,  as  well 
as  A.  and  several  of  the  legatees  and  annuitants,  were  resident  in 
Scotland.  A.  admini^^tered  to  the  testator's  estate  in  England :  and 
61ed  abill  in  Chancery,  against  the  trustees,  for  the  usual  accounts 
of  the  testator's  estate  possessed  by  them,  and  to  have  the  residue 
ascertained  and  secured.  Tiie  trustees  filed  a  cross  bill  for  an  ac- 
count of  the  testator's  estate  in  England  possessed  by  A,,  and  to  have 
the  residue  ascertained  and  paid  over  to  them  upon  the  trusts  of  the 
will. — The  Court  refused  to  relinquish  its  jurisdiction  over  the 
fund  in  A.*s  hands,  and  directed  it  to  be  paid  into  Court  and  to 
be  invested  in  Consols,  and  the  dividends  to  be  paid  to  A.  for  life. 

*  Ex  relatione,  Mr,  Cvrrey. 
d2 
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Preston 

V. 

Melville. 
Melville 

V. 

Preston. 

Melville 

IP- 
Preston. 


tate,  he  directed  them  to  convert  the  whole  of  his 
personal  estate  into  money:  but  that  direction  was 
followed  by  a  proviso  in  the  following  words  :  "  It 
being  also  understood  that,  where  my  money  or  per- 
sonal estate  may  be  lying  on  undoubted  real  or  per- 
sonal security,  such  securities  may  be  only  renewed 
in  the  names  of  the  trustees ;"  and,  after  giving  le- 
gacies and  annuities  to  persons  for  their  respective 
lives,  some  of  whom  were  resident  in  Scotland,  he 
directed  his  trustees  and  executors  to  pay  the  free 
yearly  produce  of  the  rest,  residue,  and  remainder  of 
his  whole  means  and  estate,  heritable  and  moveable,  to 
his  nieces,  Lady  Preston,  Catherine  Preston,  and  Lady 
Hat/,  (all  of  whom  appeared  to  be  resident  in  Scotland,) 
and  to  the  survivors  and  survivor  of  them  during  their 
lives  and  the  life  of  such  survivor;  and,  after  the 
death  of  the  survivor,  to  invest  the  whole  residue  of  his 
personal  estate  in  the  purchase  of  lands  in  Scotland. 


The  trustees  and  executors  named  by  the  testator 
having  disclaimed  and  renounced,  three  other  gentlemen 
(all  of  whom  were  resident  in  Scotland)  were,  with  the 
consent  of  all  parties,  appointed,  by  the  Court  of  Ses- 
sion in  Scotland,  trustees  in  their  place:  and  Lady 
Preston  took  out  letters  of  administration  to  her  laie 
uncle's  personal  estate  in  England,  and  became  his  per- 
sonal representative  in  Scotland  also. 


On  the  1st  of  February  1836,  she  filed  a  bill  in  this 
Court,  against  the  trustees  appointed  by  the  Court  of 
Session,  and  the  parties  beneficially  interested  under 
the  will,  praying  for  an  account  of  Sir  Robert  Preston*s 
personal  estate,  and  that  the  residue  might  be  ascer- 
tained and  secured  for  the  benefit  of  the  parties  inter- 
ested in  it. 
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On  the  25th  of  the  same  month,  the  trustees  instituted 
a  suit,  in  the  Court  of  Session,  for  the  purpose  of  com- 
pelling Lady  Preston  to  transfer  to  them,  immediately, 
the  whole  of  the  personal  estate  in  England,  and 
obtained  a  judgment  in  their  favour. 

On  the  23rd  of  March  1836,  the  trustees  filed  a  cross 
bill  in  this  Court,  for  an  account  of  Sir  Robert  Preston's 
personal  estate  in  England,  and  of  Lady  Preston's  ad- 
ministration thereof,  so  far  as  she  had  administered  the 
same,  and  that  what  remained  in  her  hands  might  be 
paid  over  to  them  upon  the  trusts  of  the  will,  they  un- 
dertaking to  pay  the  testator's  debts  and  legacies,  and 
to  provide  for  the  annuities  given  by  his  will :  but,  if 
tbe  Court  should  be  of  opinion  that  they  were  not  enti-^ 
tied  to  such  personal  estate  until  after  the  debts,  lega- 
cies, and  annuities  had  been  paid  and  provided  for,  then 
that  the  usual  accounts  might  be  taken,  and  the  clear 
residue  paid  over  to  them  in  trust  as  aforesaid. 


1845. 


Preston 

V. 

Melville. 
Melville 

V. 

Preston. 
Melville 

Preston. 


On  the  28th  of  April  1838,  the  trustees  filed  a  sup- 
plemental bill,  praying  that,  at  the  hearing  of  their  suit, 
regard  might  be  had  to  the  before-mentioned  judgment 
of  the  Court  of  Session,  and  that  relief  might  be  gmnted 
to  them  accordingly. 

Id  1841,  the  House  of  Lords  reversed  the  judgment  of 
the  Court  of  Session,  on  the  ground  that,  if  the  trustees 
had  any  right  at  all  to  have  the  personal  estate  in 
England  paid  over  to  them,  they  could  have  no  such 
rioht  until  the  administration  should  have  been  com- 

o 

pleted  in  England,  and  the  surplus  ascertained  (a). 


(a)  The  Lord  Chancellory  in  moving  the  judgment  of  the 
House,  said  as  follows :  '^lie  administration  of  the  personal 
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Melville. 
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Prestok. 
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After  the  decision  of  the  House  of  Lords,  the  three 
causes  in  this  Court  came  on  to  be  heard;  and,  on 
the  26th  of  July  1841,  a  decree  was  made,  in  those 
causes,  for  the  usual  accounts,  with  liberty  to  the  MaS' 
ter  to  state  special  circumstances.  The  Master,  by  his 
report  dated  1st  of  January  1844,  ascertained  the 
clear  residue  of  the  testator's  personal  estate  in  £1?^- 

estate  in  England^  rests  and  must  remain  with  the  appellant 
(Lady  Preston).  If,  after  such  administration  shall  have  been 
completed,  any  surplus  should  remain,  and  it  should  appear 
that  there  are  trusts  to  be  performed  in  Scotland  to  which  it 
was  devoted  by  Sir  Robert  Preston,  it  will  be  for  the  Court 
of  Chancery  to  consider  whether  such  surplus  ought  or  ought 
not  to  be  paid  to  the  pursuers  (the  trustees),  for  the  purpose 
of  being  applied  in  the  performance  of  such  trusts  ;  and,  in 
considering  that  question,  every  attention  ought  to  be  paid 
to  the  authority   under  which  the  pursuers  have  been  ap- 
pointed trustees,  aud  the  consent  which  led  to  such  appoint- 
ment.    It  is  premature  to  decide  that  point,  it  being,  at  pre- 
sent, unascertained  whether  there  is  any  surplus  of  the  personal 
estate  in  this  country,  or  what  will  be  the  amount  of  it;  and 
no  declaration  of  right  by  the  Court  of  Session  would  be 
binding  on  the  Court  of  Chancery,  under  whose  jurisdiction 
the  property  in  England  is  placed  by  the  suits  which  have 
been  instituted.     But,  although  the  transfer  of  the  surplus  of 
the  property  in  England,  if  any,  must  depend  upon  the  judg- 
ment of  the  Court  of  Chancery,   it   may  be  very  compe- 
tent to  the  Court  of  Session,  at  the  proper  time,  to  declare 
the  rights  and  duties   of  the  trustees  appointed  under  its 
authority.    But,  if  such  trustees  have  not  any  right  or  title 
to  the  funds  in  England  until  the  administration  in  England 
shall  have  been  completed  in  England,  and  the  surplus  ascer- 
tained, it  does  not  appear  that  any  benefit  can  arise  from  any 
declaration  of  such  rights  and  interests  until  it  has  been  as- 
certained tliat  there  will  be  any  surplus  to  which  such  rights 
and  duties  will  attach.     This,  however,  may  be  left  to  the 
discretion  of  the  Court  of  Session/'  See  2  Robinson's  Scotch 
Appeal  Cases,  pages  106  and  107. 
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land,  and  found  that  it  consisted,  in  part,  of  600/.  Long 
Annuities,  which  had  been  received  by  Lady  Preston 
since  the  testator's  death,  and  divided  amongst  herself 
and  the  other  tenants  for  life,  and  that  they  had  thus 
received  1,784/.  10s.  6d.  more  than  they  would  have 
done  if  the  Long  Annuities  had  been  converted  into 
Consols  at  the  end  of  the  first  year  after  the  testator's 
death. 

On  the  28th  of  February  1845,  the  three  causes  were 
heard  for  further  directions,  when  Lady  Preston  and 
Miss  Catherine  Preston  insisted  that,  as  the  trustees 
were  resident  in  Scot/and,  out  of  the  jurisdiction  of  the 
Court,  the  residue  ought  not  to  be  paid  over  to  them, 
but  ought  to  be  paid  into  Court;  and  that  the  interest 
ought  to  be  paid,  from  time  to  time,  to  Lady  Preston, 
Miss  C.  Preston,  and  Lady  Ilaj/,  according  to  the  wiU. 
On  the  other  hand,  the  trustees  contended  that  the  re- 
sidue ought  to  be  paid  over  to  them  upon  the  trusts  of 
the  will. 
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Another  question  was  whether  the  600  /,  Long  Annu- 
ities ought  to  have  been  converted,  or  whether,  under 
the  before-mentioned  proviso  in  the  will,  the  tenants 
for  life  were  entitled  to  the  enjoyment  of  them  in  specie. 

Mr.  Stuart  and  Mr.  Hetherington  for  Lady  Preston. 

Mr.  James  Parker  and  Mr.  Currey  for  Miss  Cathe* 
rine  Preston. 

Mr.  Lowndes,  Mr.  Koe,  and  Mr.  Toller  for  the  trus- 
tees and  the  other  parties. 


At  the  conclusion  of  Mr.  Toller's  argument,  the  Vice- 
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V, 
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Chancellor  asked  Mr,  Stuart  whether  he  wished  to  say 
anything,  in  his  reply,  with  respect  to  the  Long  Annui- 
ties, and,  on  being  answered  in  the  negative. 

His  Honor  gave  judgment  as  follows : — 

The  Vice- Chancellor  : 

It  is  plain  that,  in  consequence  of  accidental  circum- 
stances, the  effect  of  which  the  parties  did  not  exactly 
appreciate,  it  has  happened,  as  a  matter  of  fact,  that  Lady 
Preston  and  her  co-tenants  for  life  have  received  more 
than,  according  to  the  view  of  the  English  law,  they 
ought  to  have  received ;  therefore,  if  the  record  is  so 
constituted  as  that  the  Court  has  power  to  rectify  the 
mistake,  my  opinion  is  that  it  must  be  rectified. 


With  respect  to  the  other  point,  it  is  clear,  from  the 
very  fact  that  the  Court  is  called  upon  to  decide  upon 
this  question  of  restitution  by  the  tenants  for  life,  that 
something  remains  to  be  done  in  the  way  of  administra- 
tion ;  and  it  is  according  to  the  ordinary  jurisdiction  of 
this  Court  to  receive  funds,  and  to  administer  them 
under  its  own  jurisdiction  as  long  as  it  lasts.     There  are 
persons  standing  in  the  situation  of  tenants  for  life  to 
whom  the  income  of  the  fund  may  be  paid ;  and  I  can- 
not comprehend  what  difficulty  can  possibly  arise  from 
the  fact  that  there  are  some  persons  in  Scotland  who 
have  rights  as  annuitants ;  for,  the  whole  of  the  testa- 
tor's property  being  dedicated  to  the  same  purpose, 
the  trustees  may  pay  the  annuities  out  of  the  rents 
and  profits  of  the  Scotch  estates,  but,  if  they  do  not, 
this  Court  may  be  applied  to  by  them ;  and  this  Court, 
unquestionably,  will  direct  the  payment.     It  appears  to 
me,  therefore,  that  there  is  a  subsisting  trust  for  this 
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Court  to  perform^  both  with  respect  to  the  annuitants^ 
and  also  with  respect  to  the  tenants  for  life :  and^  that 
being  so,  the  Court  has  jurisdiction  over  the  fund  in 
this  suit,  and  that  jurisdiction  it  ought,  in  my  opinion, 
to  retain. 


184/5. 
» ^ ' 

Preston 

V. 

Meltille. 
Melyille 

V, 

Preston. 
Melville 
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MOLE  V.  MANSFIELD. 

1  HIS  was  a  suit  for  partition  ;  and  the  Commissioners 
having  awarded  certain  sums  to  be  paid  for  owelty  of 
partition, 

The  Vxce-Chancellor  said  that  they  had  no  power  so 
to  do;  and,  one  of  the  parties  being  an  infant,  he 
Erected  the  Master  to  inquire  and  state  whether  it  was 
fit  and  proper  that  the  sums  awarded  should  be  ac- 
cepted (a). 

Mr.  Bethellf  Mr.  Anderdon,  Mr.  Daniel,  and  Mr. 
Hardy  were  Counsel  in  the  Cause. 


1845: 

16th  July. 

' ^ ' 

Partition. 

Commissioners 
of  partition  have 
no  power  to 
award  sums  to 
be  paid  for 
owelty  of  par- 
tition. 


(a)  See  Seton  on  Decrees,  189  et  seg. 
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1845:  DAVIES  V.  ASHFORD. 

16th  July, 


Conversion.       ^^  *^^  settlement  on  the  marriage  of  WiUiam  and 

Devisee  and      Sophia  Davies,  dated  in  January  1802,  estates  in  Rod-- 

LegaUe.        norshire  were  conveyed  to  trustees  in  trust  to  sell  the 
Election.  ,.      ,       1       ,  t         .  1 

, same  immediately  after  the  marriage,  and  to  invest  the 

By  a  marriage     proceeds  in  certain  securities ;  but  no  sale  was  to  take 

estates  were         place  during  the  lives  of  Mr.  and  Mrs.  DavieSy  or  the 

conveyed  to         life  of  the  survivor  of  them,  without  their,  his,  or  her 

trustees  in  trust  consent:  and  the  trustees  were  directed  to  hold  the 
to  sell  and  to  '  ,    ,         ,      ,  1  1         ,.    . 

hold  the  pro«       securities  and  the  estates  until  they  should  be  sold,  in 

ceeds  in  trust       trust  for  Mr.  and  Mrs.  Davies  for  their  lives  succes- 

and  wife  for         sively,  and,  after  the  death  of  the  survivor  of  them,  in 

their  lives  sue-     trust  for  their  children,  who,  being  sons,  should  attain 

cessively,  re-       twenty-one,  or,  being  daughters,  should  attain  that  age 

mamder  intrust  ^         \\  ,    .!^  ,      '  ,  ,  ,  , 

for  their  chil-       or  marry  under  it;  and,  if  there  should  be  no  such  son 

dren,  remainder  or  daughter,  in  trust  for  such  person  or  persons  as  Mr. 
survivor  of  the  ^"^  ^^'^®'  Davies,  or  the  survivor  of  them,  should  ap- 
husbnnd  and        point,  and,  in  default  of  appointment,  in  trust  for  the 

wife  absolutely,  survivor  absolutely. 
Ihere  was  no 
child  of  the 

marriage.  The  husband  survived  his  wife,  and  after  her  death 
consulted  his  solicitors  upon  his  rights  under  the  settlement,  and 
they  having  advised  him  that  he  was  entitled  to  the  whole  bene- 
ficial interest  in  the  estates,  he  got  possession  of  the  settlement, 
and  of  the  title-deeds,  and  remained  in  possession  of  ihem,  and 
also  of  the  estates,  until  his  death.  Held  that  thereby  he  de- 
clared his  election  to  take  the  estates  as  land. 


Legacies. — JFill. — Construction. 
Testator  bequeathed  all  his  personal  estate  to  A.,  subject  to  the 
payment  of  his  debts  and  funeral  and  testamentary  expenses,  and, 
after  charging  his  real  estates  with  the  payment  of  certain  legacies 
and  annuities,  he  devised  them  to  B.  Held  that  he  had  not  ex- 
empted his  personal  estate  from  the  payment  of  the  legacies  and 
annuities. 
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There  was  no  child  of  the  marriage  who  acquired  a  1845. 

Tested  interest  under  the  settlement.     Mrs.  Davies  died  ^        ' 

in  1838,  without  having  joined  with  her  husband  in  I^avies 
making  any  appointment  of  the  trust-property.  Mr.  Asiiford. 
Davies,  after  the  death  of  his  wife,  consulted  his  soli- 
citors as  to  his  interest  under  the  settlement,  and  his 
right  to  the  possession  of  it  and  the  title-deeds  of  the 
estates,  none  of  which  had  been  sold  ;  and  they  advised 
him  that  the  beneficial  interest  in  the  estates  was  ab- 
solutely vested  in  him,  and  that  the  settlement  and 
title-deeds  might  be  safely  deUvered  to  him.  He  died 
in  1842.  The  estates  and  the  title-deeds  were  in  his 
possession  at  his  death;  but  how  he  became  pos- 
sessed of  the  latter  did  not  appear.  By  his  will  he 
gave  all  his  personal  estate  to  the  Plaintiff,  subject  to 
the  payment  of  his  debts  and  funeral  and  testamentary 
expenses,  and  charged  his  freehold  estates  with  the 
payment  of  the  legacies  and  annuities  thereinafter  be- 
queathed ;  and,  subject  thereto,  he  gave  all  his  estates 
in  Radnorshire  and  elsewhere  to  the  Plaintiff  and  other 
persons. 

One  question  in  the  Cause  was  whether  the  estates 
comprised  in  the  settlement  were  to  be  deemed  real  or 
personal  estate  of  the  testator. 

Another  question  was  whether  the  legacies  and  annu- 
ities were  payable  out  of  the  testator's  personal  estate, 
or  were  charged  exclusively  upon  his  real  estates. 

Mr.  James  Parker  and  Mr.  Nevinson  appeared  for 
the  Plaintiff,  and  said,  with  respect  to  the  first  question, 
that  the  estates  were  stamped,  by  the  settlement,  with 
a  trust  to  sell ;  although  that  trust  was  not  to  be  exer- 
cised, during  the  lives  of  Mr.  and  Mrs.  Davies  or  the 
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life  of  the  survivor  of  them,  without  their  consent ;  but 
that,  on  the  decease  of  the  survivor,  the  trust  was  to 
become  absolute,  and  therefore  the  estates  were  con- 
verted, out  and  out,  into  personalty,  and  retained  that 
character  at  Mr.  Davies's  decease ;  for  he  had  done 
no  act  which  showed,  unequivocally,  that  he  meant  the 
trust  for  sale  to  be  at  an  end,  and  the  estates  to  retain 
their  original  character.  Stead  v.  Newdigate(a),  and 
Kirkman  v.  Miles  (b). 


Mr.  Bethell,  Mr.  W.  M.  JameSy  and  Mr.  Freeling, 
appeared  for  the  other  parties ;  but 

The  Vice-Chancellor,  without  hearing  them,  said: 

I  admit  tliat  the  settlement  contained  a  clear  trust  for 
sale,  which  must  have  been  exercised  unless  Mr.  Davies 
did  some  act  which  showed  that  he  meant  the  trust  to 
be  at  an  end  and  to  take  the  estates  as  land. 

It  does  not  distinctly  appear  in  whose  custody  the 
title-deeds  originally  were ;  but  it  is  clear  that  there  was 
a  change  in  the  possession  of  them,  and  that  Mr.  Dames 
got  them  into  his  custody.  Now,  was  not  that,  of  neces- 
sity, a  destruction  of  the  trust  ?  For  the  trustees  could 
not  have  compelled  Mr.  Davies  to  deliver  up  the  deeds; 
and,  without  doing  so,  they  could  not  have  made  any 
effectual  sale  of  the  estates.  Therefore,  it  seems  to  me 
that,  by  consulting  upon  his  rights  under  the  settlement, 
and  then  taking  the  deeds  into  his  possession,  (from 
whom  or  by  what  means  he  obtained  them,  is  imma- 
terial,) he  made  a  clear  election  to  take  the  estates  as 
land. 


(a)  3  Mer.  531. 


{b)  13  Ves.  338. 
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Mr.  James  Parker  and  Mr.  Nevinson  said,  with  respect 
to  the  second  question,  that  the  testator  had  made  a  spe- 
cific bequest  of  his  personal  estate  to  the  Plaintiff,  sub- 
ject to  the  payment,  not  of  his  legacies  and  annuities, 
bttt  only  of  his  debts  and  funeral  and  testamentary  ex- 
penses ;  that«  by  pointing  out  what  burdens  his  personal 
estate  was  to  bear,  he  had  expressed,  in  effect,  what 
burdens  it  was  not  to  bear ;  and  that  he  had  charged 
the  latter  on  his  real  estates;  which  was,  in  effect,  giving 
certain  portions  of  his  real  estates  to  the  legatees  and 
annuitants.  Heath  v.  Heath  (c),  Amesbury  v.  Brown  (d), 
and  Jones  v.  Bruce  (e). 


1845. 


Davies 

ASUFORD. 


The  Vick-Chancellob  : 

The  cases  cited  differ  essentially  from  the  present. 
In  Heath  v.  Heath  and  Amesbury  v.  Brown,  the  legacies 
were  expressly  directed  to  be  paid  out  of  the  real  estate. 
In  JoTies  V.  Bruce,  the  testator  not  only  charged  his  real 
estates  with  the  payment  of  the  legacies  given  to  his 
natural  children,  but  directed  that,  in  a  certain  event, 
the  trustees  of  his  will  should  raise,  for  their  mainten- 
ance, such  annual  sums  out  of  the  rents  of  his  real 
estates  as  should  not  exceed  four  per  cent,  per  annum 
upon  the  amount  of  their  legacies ;  and  it  seemed  to  me 
to  be  absurd  that  the  interest  of  the  legacies  should  be 
paid  out  of  the  rents,  and  that  the  principal  should  not 
be  paid  out  of  the  corpus  of  the  real  estates.  Therefore 
all  those  three  cases  are  plainly  distinguishable  from  the 
present. 

The  rule  of  this  Court  is  that  all  legacies  are  pay- 


(c)  2  P.  W.  366.  ((f)  1  Vez.  477. 

{e)  Ante,  Vol.  XL,  p.  221. 
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Davies 

V, 
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able,  primarily  at  least,  out  of  the  testator's  personal 
estate,  unless  he  has  expressed  a  clear  intention  that 
they  shall  be  paid  out  of  his  real  estate  exclusively.  In 
this  case  I  do  not  think  that  any  such  intention  is 
expressed;  for,  though  the  testator  has  subjected  his 
personal  estate  to  the  payment  of  his  debts  and  fune- 
ral and  testamentary  expenses,  and  then  charged  his 
real  estates  with  the  payment  of  certain  legacies  and 
annuities,  it  cannot  be  argued  that  the  words  of  subjec- 
tion, which  are  unnecessary,  must,  of  necessity,  be  taken 
to  be  words  of  exemption ;  or,  indeed,  that  any  inference 
can  be  drawn  from  them  that  the  personal  estate  was 
not  to  be  primarily  liable  to  the  payment  of  the  lega- 
cies and  annuities.  Besides,  the  testator  has  not  di- 
rected that  they  shall  be  paid  out  of  his  real  estates, 
but  has  merely  charged  them  upon  his  real  estates. 
And  there  is  nothing  in  the  nature  of  the  legacies^  taken 
collectively,  to  show  that  they  were  to  be  paid,  prima- 
rily, out  of  the  testator's  real  estates;  for,  though  some 
of  them,  I  admit,  are  given  in  the  nature  of  annuities, 
the  rest  are  sums  in  gross,  and,  as  such,  required  to 
be  paid  immediately  after  the  testator's  death. 


For  these  reasons,  I  am  of  opinion  that  the  testator's 
personal  estate  is  applicable,  in  the  first  instance,  to  the 
payment  of  the  legacies  and  annuities  given  by  his  will, 
as  well  as  to  the  payment  of  his  debts  and  funeral  and 
testamentary  expenses. 
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SCOTT  V.  SCOTT. 


1845: 
16th  July. 


1  HE  testator  in  this  case,  by  his  will  dated  the  8th  of  JViiL 

May  1836,  gave  the  dividends  of  a  sum  of  Bank-stock      Gonstrudion. 

to  his  daughter,  Ann  Scott,  for  her  life,  and  directed   Bequest  to  tes« 

that  bis  estate  in  the  parish  of  Thorpe  should  be  sold,  tator's  daughter 

and  the  proceeds  be  placed  in  the  funds  for  the  benefit  j,gj.  ^eath  to 

of  his  daughter  during  her  life :  "  On  the  death  of  my  the  testator's 

daughter,  the  Bank-dividends  and  the  interest  of  the  ^??J'"'  ^**„^ 

.•  ^         ,       /.    ,      i^t  children.     ITie 

money  from  the  sale  of  the  Thorpe  estate,  to  belong  to  son  had  no  child 

mtf  son  and  his  children,  unless  my  daughter  has  mar-  ^  '"^  father's 

ried  and  leaves  a  child  or  children  who  may  attain  the  children  living 

age  of  twenty-one  years/'  at  the  death  of 

the  daughter. 

Held  that  his 
The  testator  died  in   1836.     In  1838  his  daughter  children  were 

married.     In   1846   she   died,   without  having   had   a  neither  joint- 
, .  tenants  with 

^"""'  him,  nor  enti- 

tled in  remain- 

The  testator's  son  had  no  child  at  the  testator's  death :  ^^M^tf  ^!». 

'  death,  but  that 
hot  he  had  four  children  born  before  the  death  of  Ann  the  fund  be- 

Scott,  two  of  whom  were  still   living,   and   were   the  longed  to  him 
Plaintiffs  in  the  Cause.  ^' 

Mr.  Sidebottom  and  Mr.  Prior j  for  the  Plaintiffs,  con- 
tended that  the  son  and  his  children  took  the  property 
as  joint-tenants ;  for  though  the  latter  were  not  born  at 
tLe  death  of  the  testator,  they  were  born  before  the 
death  of  the  tenant  for  life,  when  the  property  vested  in 
possession:  but  if  they  did  not  so  take,  that  their  father 
was  tenant  for  life  of  the  property,  with  remainder  to 
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1 845.  them,  as  joint  tenants  inter  se,  absolutely.   WiUTs  Case{a\ 

'         "*       ^     Heron  v.  Stokes  {b\  Paine  v.  Wagner  (c),  De  Witte  v. 

Scott  ^Je  Witte {d),  Buffar  v.  Bradford{e),  Oates  v.  Jack- 

Scott  ^^  ^^'  ^^  ^  Powell  on  Devises,  page  496,  Jarman's 

edition. ' 

Mr.  Stuart  and  Mr.  Jolliffe  appeared  for  the  Defen- 
dant, but 

The  Vicb-Chancellob,  without  hearing   them, 
said: 

This  is  a  very  simple  case.  The  gift  is  to  the  daugh- 
ter for  life,  with  remainder  to  the  son  and  his  children, 
unless  the  daughter  should  have  a  child  or  children 
who  should  attain  twenty-one :  so  that  the  gift  in  re- 
mainder vested,  subject  to  be  divested  on  the  daughter 
having  a  child  or  children  who  should  attain  twenty- 
one.  At  the  death  of  the  testator,  there  was  no  person 
to  take  in  remainder,  except  the  son ;  and  the  daughter 
having  died  childless,  I  am  of  opinion  that  the  son  is 
entitled  to  the  property,  absolutely. 

I  do  not  see  that  the  case  of  Buffar  v.  Bradford  has 
any  application  to  this  case. 

(a)  6  Rep.  16;  see  17  b.  (rf)  AtUe^  Vol.  XL,  p.  41. 

(b)  1  Drury&  Warren,  76.  (e)  2  Atk.  220. 

(c)  Ante^  Vol.  XII.,  p.  184;  (/)  2  Strange,  1 172. 
see  188. 


CASES   IN   CHANCERY.  49 


DORIN  V.  HARVEY.*  1845: 

2 let  July. 

1  HIS  was  a  suit,  by  a  vendor,  for  a  specific  perform-      ,^    , 

««^^  ^c  4k  X  r  r  Vendor  and 

ance  of  the  agreement  Purchaser. 

Reference  of 

The  Plaintiff  suffered  nearly  a  year  to  elapse  after  the         ^hes 

answer  was  filed  without  taking  any  step  in  the  Cause,  

and  then  moved  for  a  reference  as  to  title.  Motion  by  a 

vendor  for  a 
reference  as  to 
The   Vice-Chancellor  refused  the  motion,  on  account  title  refused, 

of  the  Plaintiff's  ladies.  because  he  had 

been  guilty  of 
laches  in  prose- 
Mr.  BetheU  and  Mr.  Goldsmid  supported  the  motion,  cuting  the  suit. 

Mr.  Stuart  and  Mr.  Hall  opposed  it. 
*  Ex  relatione. 


1845: 
NICHOLS  t?.  HASLAM.  «3rd  July. 


This   was  a  suit  to  restrain  the  infringement  of  a         Special 
patent;  and,  by  the  decree,  the  Defendant  was  ordered        Retainer. 
to  pay  the  costs  of  the  suit.  Held  OwTin 

taxing  the  costs 
of  a  suit,  which  were  to  be  paid  by  the  Defendant,  a  special  retainer 
paid  by  the  Plaintiff  to  the  Attorney-general,  who  did  not  usually 
practise  in  the  Court  of  Chancery,  ought  to  be  allowed,  although 
there  were  no  special  circumstances  which  rendered  the  employ- 
ing of  the  Attorney-general  necessary. 

Vol.  XV.  e 
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The  Plaintiff  had  employed  the  then  Attorney-general, 
(who  did  not  usually  practise  in  the  Court  of  Chancery), 
as  his  Counsel  on  a  motion  in  the  Cause,  made  in  1813, 
after  the  Court  had  risen  for  the  long  vacation,  and  had 
paid  him  a  fee  of  fifty  guineas  hy  way  of  special  re- 
tainer, and  also  thirty  guineas  with  his  brief. 

On  the  hearing  of  a  petition  presented  by  the  De- 
fendant, the  question  was  whether  the  Taxing-master  was 
justified  in  allowing,  as  he  had  done,  the  special  retainer ; 
it  appearing,  by  affidavit,  that  several  Queen's  Counsel 
who  usually  practised  in  the  Court  of  Chancery,  were 
in  town  when  the  motion  was  made ;  and,  it  was  said 
that^  therefore^  and  as  the  motion  was  one  of  the  most 
ordinary  description,  it  was  unnecessary  to  employ  a 
Counsel  who  did  not  usually  practise  in  that  Court. 


Mr.  Stuart  and  Mr.  Follett  supported  the  petition. 
Mr.  Bet  hell  opposed  it. 

The  Vice-Chancellor  : 

The  objection  is  not  that  the  fee  is  excessive,  but 
because  an  eminent  Counsel  was  employed  who  did  not 
practise  in  this  Court.  If  the  objection  was  to  the 
Counsel,  it  ought  to  have  been  made  at  the  time. 

I  think  that  a  most  serious  blow  would  be  aimed  at 
the  liberties  of  the  people  of  England,  as  represented 
by  Counsel,  if  I  were  to  interfere  in  this  case.  Every 
suitor  has  a  right  to  choose  his  own  Counsel ;  and,  if  the 
Plaintiff  in  this  case  thought  proper  to  employ  the  first 
Counsel  at  the  bar  of  either  Court,  my  opinion  is  that 
he  had  a  right  to  do  so. 

Petition  dismissed,  with  costs. 
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MATTHEWS  v.  GABB*.  »^45: 

23rd  July. 

After  a  trustee  for  sale  of  a  testator's  estates  had  ^^^^^^  ^^  Action. 

sold  part  of  them  and  paid  the  proceeds  into  Court  in  a        Order  and 

suit  for  administering  the  testator's  property,  a  party      Di^osition. 

entitled  to  a  share  of  it  under  the  testator's  will,  assigned  ' 

his  interest  to  one  Smithy  by  way  of  mortgage ;  and  A  trustee  for 

Smith  gave  notice  of  the  assignment  to  the  trustee,  but  ®^  ^g  estates  ^" 

did  not  obtain  a  stop  order.    The  remainder  of  the  es-  gold  part  of  them 

tates  was  afterwards  sold  under  the  decree  in  the  suit,  *°^  P^l^  . 

.1  11.^  «   .  ,1      proceeds  into 

and  the  proceeds  paid  mto  Court.     Subsequently  the  Court.    A  party 

assignor  took  the  benefit  of  the  Insolvent  Debtors'  Act.    entitled  to  a 

share  of  the  tes- 

On  the  hearing  of  a  petition  presented,  by  the  assignee,  aggj^gned  hw  in- 
for  payment  of  what  was  due  on  the  mortgage,  out  of  terest  to  S.  by 
the  share  assigned  to  him,  the  question  was  whether  the  ^^^  ^  ""h^V 
notice  given  to  the  trustee  was  sufficient  to  take  the  gave  notice  of 
share  out  of  the  order  and  disposition  of  the  assignor,  ^he  assignment 
or  whether  the  assignee  ought  not  to  have  obtained  a  ^^^  ^jj  „^^  ^5. 
stop  order  for  that  purpose ;  inasmuch  as  the  trustee,  tain  a  stop  or- 
atthe  time  of  the  notice,  had  parted  with  a  portion  of       .'  j      /^ 

*e  fund.  estates  was  af- 

terwards sold 

Mr.  Bethell  and  Mr.   Balington  appeared   for  the  ^^^}^^  Pf^^- 

ceeds  paid  into 
petitioner.  Court  under  the 

decree  in  the 

Mr.  Folktt,  for  the  assignee  of  the  Insolvent  Debtors'  «"^^«    Subse- 

Court,  relied  on  Greening  v.  Bechford  (a).  awlgno^  took 

the  benefit  of 
the  Insolvent  Debtors'  Act. 
Held  that  the  notice  given  to  the  trustee,  was  sufficient  to  take 
the  assigned  share  out  of  the  order  and  disposition  of  the  assignor. 

•  Ex  relatione.  (a)  Ante^  Vol,  V.  p.  195, 
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Mr.  Rogers  appeared  for  another  party. 

The  Vice-Chanckllor  considered  that  the  notice 
given  to  the  trustee  was  sufficient ;  because,  when  it  was 
given,  part  of  the  testator's  estates  remained  to  be  sold, 
and  the  sale  could  not  have  been  eflFected  without  the 
concurrence  of  the  trustee. 


1845: 

5th  Nov. 

' ^        ' 

JFili. 
Construction, 

Testator  be- 
queathed his 
residuary  estate 
to  An  the  exe- 
cutor and  trus- 
tee of  his  will; 
with  a  gif\  over 
in  case  of  the 
death  of  A.,  so 
that  he  might 
not  be  enabled 
to  perform  the 
duties  thereby 
required  of  him. 
A.  proved  the 
will,  but  died 
before  he  had 
fully  performed 
the  trusts  of  it. 
Held  that,  by 
merely  proving 
the  will,  he  en* 
titled  himself  to 
.  the  residue 
absolutely. 


HOLLINGSWORTH  v.  GRASETT. 

1  HE  testator  in  this  Cause,  by  his  will  dated  the  19th 
of  February  1816,  directed  his  debts  to  be  paid  as  soon 
as  possible  after  his  decease,  and  then  expressed  him- 
self as  follows :  '^  To  effect  the  above  purposes  and  others 
hereafter  to  be  named,  I  will  and  direct  my  estates, 
Fisher  Pond  and  Halioriy  be  kept  together  until  the 
month  of  August  1816;  the  crops  arising  therefrom 
to  be  applied  to  liquidate  the  debts  I  may  die  owing ; 
and,  at  that  period,  I  desire  the  said  estates  to  be  sold 
by  my  friend  William  Grasett.  Out  of  the  monies 
arising  from  the  sale  of  the  said  estates,  I  desire  the 
balance  of  debts  that  may  be  owing  from  me  to  be 
paid,  and  the  residuum  of  money  arising  therefrom,  that 
is,  what  may  remain  after  payment  of  my  debts  as  afore- 
said, together  with  any  sums  due  to  me  at  my  death  or 
that  may  arise  from  the  sale  of  my  personal  property, 
which  is  to  be  disposed  of  immediately  after  my  death, 
I  give  and  bequeath  to  my  friend  the  said  William 
Grasett.^* — ^The  testator  then  gave  several  annuities  and 
sums  in  gross ;  and,  as  to  one  of  the  latter,  directed  that 
it  should  not  be  paid  until  the  expiration  ot  four  years 
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after  his  death : — "  AH  the  rest,  residue,  and  remainder 
of  my  estates  real  and  personal,  of  every  quality  and 
kind  whatsoever,  all  that  may  remain  after  the  payment 
of  legacies  and  annuities,  I  give  and  bequeath  to  my 
friend  William  Grasett  and  his  heirs  for  ever:  and  I 
nominate  and  appoint  him  executor  to  this  my  will  and 
testament,  as  well  as  trustee  as  aforesaid.  But,  in  case 
of  the  decUh  of  my  said  friend  William  Orasett,  so  that 
he  may  not  be  enabled  to  perform  the  duties  which  hereby 
be  required  of  him,  I  then  nominate  and  appoint  my 
friend  Philip  Caddell  executor  and  trustee  for  all  the 
purposes  for  which  I  have  nominated  and  appointed  my 
said  friend  William  Grasett,  excepting  as  to  the  residuum 
of  my  estate,  which  I  should  then  wish  to  be  divided, 
share  and  share  alike,  between  the  heirs  of  my  said 
friend  William  Chrasett,  my  said  friend  Philip  Caddell, 
and  my  brother  A.  R.  Hollingsworth,  or  their  heirs." 


1845. 
'^ . ' 

Hollings- 
worth 

V. 

Grasett. 


The  testator  died  in  March  1815.  Grasett  proved 
his  will,  provided  funds  for  payment  of  the  annuities 
given  by  it,  and  did  every  other  act  which  it  was  his  duty 
to  do  as  an  executor  and  trustee  of  the  will,  except  that 
be  did  not  sell  the  Fisher  Pond  estate,  but  remained  in 
possession  of  it  until  his  death.  He  died  in  1841 ;  at 
which  time  some  of  the  annuitants  were  still  living. 

On  the  argument  of  a  demurrer  put  in,  by  Grasett's 
son  and  heir,  to  a  bill  filed  by  the  testator's  brother,  the 
question  was  whether  the  gift  over  of  the  residue  did 
not  take  effect  on  Grasett's  death,  in  consequence  of 
his  having  left  the  Fisher  Pond  estate  unsold  and  some 
of  the  annuities  given  by  the  will  still  subsisting. 


Mr.  Burge  and  Mr.  Dickinson,  in  support  of  the  de- 
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munrer,  said  that,  by  the  words :  **  in  case  of  the  death 
of  my  said  friend  WUliam  Grasett,  so  that  he  may  not  be 
enabled  to  perform  the  duties  hereby  required  of  him,"  the 
testator  meant :  *'  in  case  of  the  death  of  my  said  friend 
William  Grasett  in  my  lifetime ;"  for,  in  that  case,  he 
would  have  been  disabled  from  performing  the  duties 
required  of  him ;  that  it  further  appeared  that  such 
was  the  intention  of  the  testator,  from  his  having  ap- 
pointed Caddell  executor  and  trustee,  not  for  the  pur- 
poses that  might  be  left  unperformed  by  Grasett^  but 
for  all  the  purposes  of  his  will ;  that  as  Grasett,  who 
was  the  original  executor,  had  proved  the  will,  Caddell 
could  not  clothe  himself  with  the  character  of  executor; 
for  the  Ecclesiastical  Court  would  not  grant  probate  of 
the  will  to  Caddell,  who  was  merely  the  substituted 
executor:  Swinb.  on  Wills,  part  4,  sect  90. 


Mr.  Dickinson  said  that  Grasett  had  performed  all 
the  duties  required  of  him  by  the  will ;  for  he  had  sold 
the  only  estate  that  it  was  requisite  for  him  to  sell,  and 
paid  the  testator's  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  and  provided  funds  for  payment  of 
the  annuities ;  and  that,  if  he  had  merely  proved  the 
will,  he  would  have  been  entitled  to  the  residue  abso- 
lutely ;  for  he  would  then  have  been  enabled  to  perform 
the  duties  which  the  will  required  of  him :  Harrison  v. 
Rowley  (a),  Bridges  v.  Wotton  (b). 

Mr.  Bethelly  Mr.  Terrell,  and  Mr.  Collins,  in  support 
of  the  bill,  contended  that  the  testator  meant  the  gift 
over  to  take  effect  in  case  Chasett  should  die,  at  any 
time,  without  having  fully  performed  the  duties  required 


(a)  4  Ves«2i2. 


(b)  I  V.  &  B.  134. 
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of  him  by  the  will.     They  cited  Home  v.  Pillans  (c), 
Tanner  v.  Tebbutt  (d),  and  Baker  v.  Martin  (e). 

The  Vice-Chancellor  : 

It  is  unreasonable  to  suppose  that  the  testator  intended 
that,  unless  Grasett  survived  all  the  annuitants,  the  resi- 
due should  go  over  from  him.  However,  the  question 
which  I  have  to  decide,  is  not  whether  the  intention  of 
the  testator  was  reasonable  or  unreasonable,  but  what  is 
the  true  effect  of  the  words  which  he  has  used  ?  They 
are  not  those  which  the  Plaintiff's  Counsel  have  put 
into  the  mouth  of  the  testator,  namely :  *'  in  case  my 
said  friend  William  Grasett  shall  die  before  all  the  trusts 
of  this  my  will  shall  be  lawfully  performed  ;"  but  they 
are :  "  But  in  case  of  the  death  of  my  said  friend  Wil- 
liam Grasett,  so  that  he  may  not  be  enabled  to  perform 
the  duties  which  hereby  be  required  of  him,  I  then 
nominate  and  appoint  my  friend  Philip  Caddell  execu- 
tor and  trustee  for  all  the  purposes  for  which  I  have 
nominated  and  appointed  my  said  friend  WiUiam  Grasett, 
excepting  as  to  the  residuum  of  my  estate,  which  I  should 
then  wish  to  be  divided,  share  and  share  alike,  between 
the  heirs  of  my  said  friend  William  Grasett,  my  said 
friend  Philip  Caddell,  and  my  brother  A.  22.  Hol/ings^ 
worth,  or  their  heirs."  So  that  the  testator  merely  con- 
templated the  contingency  that  Grasett  might  live  so 
long  as  that  he  might  be  able  to  perform  the  duties  re- 
quired of  him  by  the  will.  If  then  he  had  lived  only 
until  he  had  proved  the  will,  he  would  have  become 
absolutely  entitled  to  the  residue ;  for  he  would  have 
endued  himself  with  the  ability  to  perform  the  duties 


(c)  2  Myl.  S€  Keen,  15.      (rf)  2  You.  k  Coll.  N.  C.  225. 
{e)  Ante,\ol\U\.p.23. 
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which  it  required  of  him ;  and,  having  proved  the  will, 
he  might  have  filed  a  bill  in  the  Court  of  Chancery,  and 
called  upon  the  Court  to  perform  the  trusts. 

My  opinion  is  that,  in  the  events  that  have  happened, 
the  words  of  the  will,  as  they  stand,  clearly  entitle 
Grasett  to  the  residue  absolutely. 

Demurrer  allowed. 
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SMITH  V.  WARDE. 
DUCKETT  v.  WARDE. 

On  the  2nd  of  April  1834,  Sir  Lionel  Smith,  the 
testator  in  the  Cause,  who  was  then  Governor  of  Barbae 
does,  wrote  a  letter  to  Mr.  George  Forbes,  a  partner  in  the 
house  of  Forbes  ^  Co.,  his  agents  in  London,  which  was, 
.  ,.  ~\  ,  .^  in  part,  as  follows  : — **  Look  at  my  account  current,  and 
agents  to  invest  see,  when  the  quarter  due  shall  be  paid,  what  balance 
part  of  his  ba-  J  may  have ;  and,  if  my  account  can  possibly  bear  it, 
hands  in  the  naake  a  purchase  in  some  public  stock  you  and  your 
purchase  of         good  father  may  think  best,  to  the  extent  of  4,000  /.  or 

tC^nlmeTor  '"  ^'^^^ ''' ^^  ^^  ^^^  ^^^^^^  Eldred,  who  is  this  day  twelve 
himself  and  his  months  old.  Let  it  be  in  my  own  name  and  in  my 
wife,  in  trust  wife's.  Lady  Isabella  Smith's,  in  trust  for  Lionel  Eldred 
son.  '^TThe "  Smith.''  The  writer  concluded  with  requesting  that, 
agents  made  the 

Purchase  in  the  joint  names ;  but  without  any  trust  expressed, 
ecause,  as  they  afterwards  informed  A.,  the  Bank  objected  to 
trust  accounts  appearing  on  their  books.  A.  allowed  tlie  stock  to 
remain  without  any  trust  being  declared,  and  received  the  divi- 
dends of  it  down  to  his  decease.  Held  that  neither  his  son  nor 
his  wife  (who  survived  him)  were  entitled  to  the  stock,  but  that  it 
formed  part  of  his  assets. 
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when  the  purchase  should  be  made,  Mr.  Forbes  would 
communicate  the  contents  of  his  letter  to  Lady  Smithy 
who  was  then  at  Florence.    On  the  17th  of  April  Forbes 
^  Co.,  in  compliance  with  Sir  Liotiers  request,  purchased 
4,000  Z.  New  Thi-ee-and-half  per  Cents.,  in  the  names  of 
Sir  Lionel  and  Lady  Smith ;  and,  in  May  following,  Mr. 
Forbes  wrote  to  Lady  Smith,  and,  after  informing  her  of 
the  purchase,  added  that  the  Bank  objected  to  trust- 
accounts  being  placed  on  their  books.     On  the  3rd  of 
June,  Lady  Smith  acknowledged   the  receipt  of  Mr. 
Forhe^s  letter,  and  expressed  herself  highly  gratified 
with  the  purchase  that  had   been  made,   which  she 
termed  a  present  from  Sir  Lionel  to  his  dear  son.     On 
the  24th  of  the  same  month,  Mr.  Forbes  wrote  to  Sir 
Lionel,  and,  after  informing  him  of  the  purchase,  added : 
"  I  now  send  you  the  transfer  stock  receipt,  which,  you 
will  see,  bears  your  own  name  and  that  of  your  wife's. 
It  could  not  be  done  as  you  desired,  for  the  Bank  ob- 
jects to  trust-accounts  on  their  books."     Sir  Lionel,  in 
reply,  thanked  Mr.  Forbes  for  the  trouble  he  had  taken 
til  the  investment  of  money  in  the  stocks  for  his  boy:  and, 
afterwards,  wrote  a  letter  to   Sir  Charles  Forbes,  the 
father  of  Mr.  Forbes,  in  which  he  thanked  Sir  Charles 
for  his  assistance  in  getting  the  little  present  secured  to 
his  boy,  adding,  that  it  would  be  useful  to  him  thereafter, 
if  it  pleased  God  to  spare  him. 
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In  March  1838,  Sir  Lionel  wrote  to  Forbes  ^  Co., 
stating  that,  being  anxious  to  settle  on  his  son  the  sum 
of  8,000/.  which  he  had  deposited  with  them,  and  for 
which  they  were  to  pay  him  interest  at  5/.  per  cent.,  he 
wished  it  to  be  invested  in  the  New  Three-and-a-half  per 
Cent.  Stock,  or  any  other  Government  security  they 
might  deem  more  advisable,  in  his  own  and  Lady 
Smith's  name,  as  the  4,000/.  had  been.     Forbes  8f  Co. 
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complied  with  the  directions  contained  in  that  letter; 
and,  in  May  1838,  informed  Sir  Lionel  that  they  had 
done  so,  and  that  there  was  only  one  account,  at  the 
Bank,  for  both  the  sums  of  stock  which  they  had 
purchased  in  his  and  Lady  Smilk'n  name.  In  June  fol- 
lowing Sir  Lionel  wrote  a  letter  to  Lady  Smith,  which 
contained  the  following  passages  : — "  The  agents  have 
transferred  the  8,000  /.  which  I  had  in  deposit  with  them 
at  5/.  per  cent.,  and  which  gave  me  400/.  a  year,  into 
the  New  Three-and-a-half  per  Cents.,  which  will  only 
give  me  280/.  a  year,  a  loss  of  income  of  120/.  a  year; 
but  I  thought  it  best  not  to  run  any  risk,  and  that  it  was 
better  for  me  to  lose  income  than  my  boy  should,  per- 
haps, lose  his  all ;  for,  if  it  pleases  God  to  spare  me  so 
that  I  can  save  a  little  more  for  my  children,  /  intend 
to  leave  all  the  money  I  have  in  the  New  Three-and^-half 
per  Cents,  to  go  to  Lionel.  It  is  invested  in  yours  and 
my  name,  and  now  amounts  to  12,000/."  In  1839,  Mr. 
Forbes  received  a  letter  from  Sir  Lionel,  which  was 
partly  as  follows : — "  1  believe  I  did  wrong  in  taking  the 
8,000  L  out  of  the  deposit  with  your  house  at  5  /.  per 
cent. ;  but  commercial  misfortunes  came  so  thick  from 
the  East,  I  was  under  a  panic  what  would  become  of  my 
children  if  such  misfortunes  came  tipon  your  house ;  for, 
possessed  as  you  are,  largely,  of  wealth  and  prudence, 
misfortune  has  no  respect  of  persons."  The  dividends 
of  the  12,000/.  were  regularly  received,  hy  Forbes  Sf  Co. 
as  Sir  LiojieFs  agents,  and  credited  to  his  account  in  the 
same  manner  as  other  monies  received  by  them  on  his 
account ;  and  he,  from  time  to  time,  drew  upon  Forbes 
^  Co.  in  respect  of  the  monies  placed  to  his  credit ;  and 
accounts,  in  which  the  dividends  were  treated  as  monies 
belonging  to  Sir  Lionel,  were  regularly  rendered  to  him 
by  Forbes  §f  Co.,  without  any  objection  being  made  by 
him,  on  account  of  the  dividends  being  so  treated  :  and 
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some  papers  in  his  own  handwriting  were  in  his  posses- 
sion at  his  decease,  in  which  the  12,000  /.  was  included 
IS  part  of  his  own  property,  and  as  subject  to  the  dispo- 
sitions of  his  will.  He  died  on  the  2iid  of  January  1842, 
and  Lady  Smith  died  shortly  afterwards.  By  his  will, 
dated  the  1st  of  May  1841,  he  gave  all  his  property  to  his 
wife  during  her  widowhood,  and,  on  her  death  or  second 
marriage,  he  gave  15,000/.  to  his  son.  Sir LionelJEldred 
Smith,  on  his  attaining  twenty-one,  and  7,600/.  to  each 
of  his  three  daughters,  on  their  attaining  that  age:  but 
his  assets,  exclusive  of  the  12,000/.  stock,  were  insuf- 
ficient to  pay  those  legacies. 
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At  the  hearing  of  the  Cause  for  further  directions,  the 
questions  were,  first,  whether  the  stock  was  part  of  Sir 
LiuneVs  assets ;  secondly,  whether  it  was  the  property 
of  his  son  independently  of  his  will ;  and,  thirdly,  whe- 
ther Lady  Smith  became  entitled  to  it  by  surviving  her 
husband  ? 


Mr.  Bethell  and  Mr.  J.  Bailj/,  for  two  of  the  testa- 
tor's daughters,  and  Mr.  K.  Parker  and  Mr.  Calvert 
for  the  other  daughter,  said  that  the  trust  as  to  the 
12,000/.,  if  any  was  intended,  was  incomplete:  first, 
because  Sir  Lionel  never  parted  with  his  control  over 
the  fund ;  for  though  it  was  invested  in  the  joint  names 
of  himself  and  his  wife,  he  alone  might  have  transferred 
it  whenever  he  thought  proper ;  and,  secondly,  because 
the  transaction  by  which  the  trust  was  said  to  have  been 
created,  was  never  communicated  to  the  alleged  cestui 
que  trust ;  and,  consequently,  this  Court  would  not  in- 
terfere on  his  behalf:  that  the  two  investments  must  be 
taken  as  only  one  transaction ;  and  it  appeared,  from  the 
correspondence,  that  Sir  Lione/'s  object  in  directing 
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them^  was  merely  to  secure  his  property  from  the  risk 
to  which  he  considered  it  to  be  subject  in  the  hands  of 
a  mercantile  firm ;  and,  moreover,  that  he  had  treated 
and  dealt  with  the  fund  as  his  own  property,  down  to 
the  day  of  his  death  :  Shane  v.  Cadogan  (a).  Ward  v. 
Audland(b),  Gaskell  v.  Gaskell^c),  and  Beatson  v. 
Beatson  (d). 

Mr.  Stuart  and  Mr.  Shadtoell,  for  the  personal  repre- 
sentatives of  Lady  Smith,  contended  that  no  equity  at- 
tached on  the  fund,  and  therefore  the  legal  right  must 
prevail;  and,  consequently,  that  Lady  Smith  became 
entitled  to  the  fund  by  survivorship.  They  cited  Bill 
V.  Cureton(e),  Tufnelly.  Constable  (f),  Ptingley,  Hodg- 
«>»  {g)>  GlaUter  v.  Hetoer  (A),  TVildman  v.  Wildman  (i), 
Antrobus  v.  Smith  {k),  Rodgers  v.  Marshall  (l),  and 
Baton  V.  Sheppard{m). 

The  Vice-Chancellor  : 

It  appears,  from  the  letter  which  Lady  Smith  wrote 
to  Mr.  Forbes,  that  she  did  not  conceive  that  the  stock 
was  transferred  into  her  name  for  her  benefit. 

Mr.  Wah^ld  and  Mr.  Lewis,  for  Sir  Lionel  Eldred 
Smith,  said  that  the  contents  of  the  papers  which  were 
in  Sir  Lionel^a  possession  at  his  death,  were  immaterial, 


(a)  3  Sugd.  Vend.,  App.  66. 

{k)  Ante,  YolYlll. p. 571, 
and  8  Beav.  201. 

(c)  2  Youn.  &  Jerv.  502. 

{d)  ^ii/c,Vol.Xn.p.28i. 
See  also  Dillon  v.  Coppin,  4 
Myl.  &  Cr.  647. 

{e)  2  Myl.  &  Keen,  503. 


(/)  Ante,  YolYlll.  p.  6g, 
and  8  Beav.  201. 
(g)  3  Ves.  617. 
(h)  8  Ves.  195. 
(0  9  Ves.  174. 
(k)  12  Ves.  39. 
(/)  17  Ves.  294. 
(m)  Ante,  Vol.  X.  p.  186. 
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as  the  question  was  what  he  intended  when  he  directed 
the  stock  to  be  purchased  ;  and  that  it  appeared^  from 
his  letters,  that  he  then  intended  his  wife  and  himself  to 
be  trustees  of  the  stock  for  his  son,  and  that  those  let- 
ters constituted  a  written  declaration  of  the  trust :  Mac- 
fadden  v.  Jenkj/tis  (n),  Wheatley  v.  Purr{o\  (which  over- 
ruled Gaskell  Y.  Gaskell),  Dummer  v.  Pitcher  (p),  Ex 
farte.Pye{q)^  and  ColUnson  v.  Patrick  (r). 

The   Vice-Chancellor,  in  the  course  of  the  argument 

for  Sir  L.  £.  Smith,  asked  the  following  questions: 

Was  the  trust  which  you  contend  for,  a  trust  in  pr(Bsenti, 

or  a  trust  to  take  effect  in  the  event  of  the  son  surviving 

his  father?    When  did  it  become  manifest  that  the  son 

had  either  an  interest  in  possession  or  in  reversion  ?    I 

admit  that  Sir  Lionel  intended  to  do  something  for  his 

son,  but  the  question  is  whether  his  words  are  to  be 

taken  strictly,  or  with  reference  to  what  be  thought  to 

be  the  state  of  the  law,  without  exactly  knowing  it? 

Would  he  not  have  been  surprised  if  he  had  been  told 

that  all  the  dividends  which  he  had  received  were  his 

son's  ?     His  acts  shew  that  he  did  not  intend  what  his 

letters  express,  namely,  that  the   two  sums  of  stock 

should,  as  soon  as  they  were  purchased,  become  the 

property  of  his  son. 

The  Vice-Chancellok: 

This  is  a  very  extraordinary  case ;  but  I  feel  that,  if 
I  were  to  decree  in  favour  of  the  infant,  I  should  be 
doing  an  act  of  complete  injustice ;  for  I  am  persuaded 
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(s)   1  Hare,  458,  and   1 
PhiU.  153. 
(0)  1  Keen,  551. 
(p)  Ante,   Vol.  V.  p.  35, 


and  2  Myl.  &  Keen,  6t2. 
(q)  18  Ves.  140. 
(r)  a  Keen,  123. 
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that  Sir  Lionel  never  intended  that  construction  to  be 
put  upon  his  acts,  which  the  Counsel  for  the  infant  have 
contended  for. 

No  one  who  looks  at  the  correspondence  can  help  be- 
ing struck  with  the  looseness  of  the  expressions  used  in 
it    The  testator  first  directs  the  4,000  /.  to  be  invested 
in  the  purchase  of  stock  in  the  names  of  himself  and  his 
wife,  Lady  Smith,  in  trust  for  his  son  Lionel  Elcbred. 
That,   certainly,  appears  to  be  very  plain.     However, 
when  Forbes  ^  Co.  came  to  act  upon  his  letter,  they 
found  that  they  could   not  do  exactly  what  he  had 
directed;  and  Mr.  George  Forbes  so  informed  him  in 
these  words: — ^I  now  send  you  the  transfer  stock- 
receipt,  which,  you  will  see,  bears  your  name  and  that 
of  your  wife.     It  could  not  be  done  as  you  desired;  for 
the  Bank  objects  to  trust-accounts  on  their  books.'*    So 
that  Sir  Lionel  was  told,  distinctly,  that  the  investment 
had  been  made,  but  that  it  could  not  be  made  as  he  had 
directed.     Now,   I  cannot  proceed  upon  any  fanciful 
supposition  as  to  what  Sir  Lionel  might  conceive  to  be 
the  effect  of  that  transaction;  but,  for  the  purposes  of 
adjudication,  I  must  consider  what  was  the  effect  of  it 
according  to  law ;  and  if  I  find  that  a  man  directs  a  sum 
of  stock  to  be  invested  in  the  joint  names  of  himself  and 
his  wife,  with  an  express  trust  for  a  third  person,  and 
that,  after  being  informed  that  the  investment  had  been 
made  in  the  joint  names  but  without  any  trust  being  de- 
clared, he  suffers  the  stock  to  remain  in  that  state,  I 
must  consider  that,  whatever  his  original  intention  may 
have  been,  he  was  content  that  it  should  continue  under 
his  own  absolute  dominion. 

The  whole  correspondence  also  shews  that  Sir  Lionel 
Smith  never  had  any  conception  that  an  immediate  and 
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eipress  trust  was  created  for  his  son.  He  seems  to  have 
thought  that  there  was  more  probability  of  his  money 
being  preserved  for  the  benefit  of  his  family  after  his 
death,  if  it  were  invested  in  stock,  than  if  it  were  suffered 
to  remain  in  the  hands  of  his  agents,  and,  for  that  rea- 
son, to  have  directed  it  to  be  invested. 

Then  comes  the  investment  of  1838,  which  was  di- 
rected to  be  made  in  the  same  manner  as  that  of  1834 : 
and  so,  in  effect,  it  was.  But  that,  too,  left  the  stock 
completely  under  the  dominion  of  Sir  Lionel. 


1845. 


dMITH 
V. 

Wards. 

DUCKETT 

V. 

Wards. 


Besides  which  we  find  that,  from  the  times  when  the 
two  sums  of  stock  were  purchased,  they  were  treated,  by 
Sir  Lionel  and  his  agents,  as  his  own  property.  The 
dividends  were  received  by  his  agents,  no  doubt  under 
a  power  of  attorney  from  him,  and  were  placed  to  his 
account.  Could  anything  be  more  unjust  than  to  say 
from  inferences  drawn  from  vague  expressions  in  let- 
ters, that  the  father  intended  himself  to  be  a  trustee  of 
the  stock  for  his  son ;  and  that,  therefore,  not  only  the 
capital,  but  all  the  dividends  which  he  received,  be- 
longed to  his  son :  the  effect  of  which  would  be  that 
the  dispositions  which  the  father  made  of  his  pro- 
perty, would  all  be  defeated,  and  his  affairs  would  be 
thrown  into  a  state  which  he  never  contemplated ;  and 
that  too  in  a  case  in  which  no  one  can  say  whether  the 
trust  for  the  son  was  a  trust  in  prtesentiy  or  only  in  case 
he  survived  his  father,  and  perhaps  his  mother  also ;  for 
the  time  at  which  the  son's  claim  commenced,  cannot  be 
defined. 

The  transfer,  though  made  into  the  joint  names  of  Sir 
Lionel  and  his  wife,  gave  Sir  Lionel  the  complete  domi- 
nion over  the  stock,  and  he  exercised  that  dominion 
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down  to  the  time  of  his  death ;  and  therefore  I  consider 
I  am  bound  to  declare  that  neither  his  son  nor  his  wife 
have  any  claim  upon  the  stocky  but  that  it  remained  part 
of  his  assets  at  the  time  of  his  death. 


1845: 

18th  &  19th 

Nov. 


Pleading. 

Supplemental 

BiU. 

^.  filed  an  ori- 
ginal bill  and 
afterwards  an- 
other biJl, 
which  he  prayed 
might  be  taken 
as  supplemental 
to  the  former, 
against  B. 
Some  of  the 
statementsinthe 
latter  were  not 
only  inconsist- 
ent with,  but 
contradictory 
to  some  of  the 
statements  in 
the  former. 
Both  bills 
were  dismissed 
with  costs. 


BLACKBURN  v.  STANILAND. 
BLACKBURN  v.  STANILAND  and  SAWLEY. 

The  bill  in  the  original  Cause  was  filed,  in  March  184i, 
by  Blachbtamj  on  behalf  of  himself  and  all  the  other  sim- 
ple contract  creditors  of  Thomas  Clifford^  deceased.  It 
stated  that  Clifford,  by  his  will,  nominated  the  Defend- 
ant the  executor  thereof,  and  that  he  had  duly  proved  the 
will  and  taken  upon  himself  the  execution  of  it,  and 
possessed  himself  of  the  whole  of  the  testator's  personal 
estate,  and  had  entered  into  possession  of  an  inn  which 
the  testator  occupied  at  his  decease,  and  was  carrying 
on  the  testator's  business  of  an  innkeeper  therein,  with 
the  stock  in  trade  left  by  the  testator  at  his  death. 
The  bill  further  alleged  that  the  Defendant  pretended 
that  he  had  never,  in  fact,  proved  the  will,  whereas 
the  Plaintiff  charged  the  contrary,  and  that,  if  the 
Defendant  had  not  proved  the  will,  he  had  purposely 
abstained  from  so  doing,  and  had,  nevertheless,  pos- 
sessed himself  of  all  the  testator's  personal  estate,  as 
executor  of  his  will,  and  paid  some  of  his  debts,  and 
given  receipts  for  monies  due  to  the  testator,  and  sold 
and  disposed  of  divers  parts  of  the  testator's  personal 
estate,  and,  in  all  other  respects,  held  himself  forth 
and  acted  as  the  executor  of  the  will  and  the  legal 


CASES    IN    CHANCERY. 


65 


pereooal  representative  of  the  testator;  and  that  thereby 
he  had  become  responsible  for  the  testator's  personal 
estate^  and  was  an  executor  of  his  own  wrong  of  the 
testator's  will,  and,  as  such,  liable  to  the  suits  of  parties 
having  claims  against  the  testator's  estate. 

The  answer,  which  was  filed  in  December  1842,  ad- 
mitted that  the  testator  had  appointed  the  Defendant 
the  executor  of  his  will,  but  denied  that  the  Defendant 
had  proved  it,  and  added  that  the  Defendant,  for  some 
time  previous  to  the  testator's  death,  managed  the  inn 
for  the  testator,  at  a  weekly  salary ;  and  that,  on  the 
testator's  death,  some  of  his  creditors  considered  that  it 
would  be  beneficial  to  his  estate  to  keep  the  inn  open 
imtil  an  opportunity  occurred  of  disposing  of  the  good- 
will, stock  in  trade,  and  furniture  thereof,  by  private 
contract  rather  than  by  public  auction;  and,  accordingly, 
at  their  earnest  request,  the  Defendant  continued  to 
manage  the  inn  at  the  same  salary  as  he  had  received 
prior  to  the  testator's  death,  until  the  16th  of  March 
1841,  when  the  creditors,  finding  that  the  business  was 
being  carried  on  at  a  loss,  directed  the  stock  in  trade 
and  furniture  to  be  sold,  and  the  proceeds,  after  de- 
dacting  some  payments  made  thereout,  to  be  depo- 
sited in  the  bank  of  Parker,  Share,  ^  Co.,  to  the 
credit  of  the  testator's  estate;  and,  at  the  same  time, 
possession  of  the  inn  was  given  up  to  the  owner  thereof. 
The  answer  further  stated  that  the  Defendant  had  not 
taken  npon  himself  the  execution  of  the  will ;  or,  save 
as  such  manager  as  aforesaid,  possessed  himself  of  any 
part  of  the  testator's  personal  estate,  or  paid  any  of  his 
debts,  or  given  receipts  for  monies  due  to  him,  or  held 
himself  forth  or  acted  as  the  executor  or  personal  re- 
presentative of  the  testator,  and  therefore  that  he  had 
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aot  become  responsible  fof  ibe  teBtator'^pefs^Ha^  estate,! 
and  was  not  aa  executor  of  \m  own  wrong  of  the  will. 

In  July  18439  tbe  Plaintiff  filed  another  bill  against 
Stanilandf  and  also  against  James  Sawlet/y  (yvho,  as  ap^ 
peared  from  the  answer,  had  acted  as  solicitor  to  the 
testatoi's  creditors).  TbaA  bill  was  ia  tbe  follow- 
ing form;  ''That  the  Plaintiff,  on  behjB4f  of  him^el^ 
&c.,  esihibited  his  biU  of  complaint  m  tbia  bonaiKabto 
Court,,  on  or  aboutt  the>  12tb  day  of  March  1841]^  againaik 
John  Stanilavd^  thereby  stating,  aa  th€^  &fii  was,  thaA 
7^12205  C^ffbrd  wt^  in  his  lifetime,  and  at  the  twe  of 
bis  deatlv  j^nstly  and  truly  indebted  to  your-  oraloj; 
iu  the  sum  of  99  L  115.,  &c.  Sec;  and  that  the  said 
Thomas  Clifford  departed  this  life  in  the  month  of  Der 
cember  1840»,  but  which,  was  erroneouslj/^  stated  instead  of 
the  month  of  November  1840,  &c^  &;e. ;  mA  further 
stating>  but  erroneously^  that,  after  the,  death,  of  the,  said 
testator,  the  said  John  Stamlandf^  aa  such  esecutor  as. 
aforesaid,  duly  proved  tbe  said  tesltator's  said  will  ia  the 
proper  Ecclesiastical  Court,  and  thereby*  became  and 
thea  was  the  sole  personal  representative^  of  the  said 
testator ;  and  further  slating  that  the  said  John  Stani- 
landf,  as  such  escecutor  as  aforesaid^,  undertook  the  bur- 
then of  the  executioa  of  the  said  will,  and  possessed 
himself  of  all  the  said  testator's,  personal  estate,^  and 
had  ever  since  continued  and  then  was  in  such  posses- 
sion and  in  the  occupation  of  the  inn  called  the  Palace 
Jrufj,  vibich  had  been  holden  by  the  said  testator ;,  and 
further  stating,  as  the  &ct  was,  that  the  said.  John 
Staniland  had  been  cacryiag  on  the.  said  testator's  busi- 
ness of  an  innkeeper  in  the.  said  inn  since  his  deaths 
and  was  still  carrying,  on  the  same  there."  The  second 
bill  then  set  forth,  tbe  contents,  of  thi^  aosw.er  to  the 
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first ;  after  which  H  alleged,  that  on  the  10th  of  April 
18431,  the  Pkintiff  obtained  letters  of  administration  to 
the  testator,  with  his  will  annexed.  It  next  charged 
both  the  Defendants  with  hlaving  intermeddled,  in  yarkyus 
ways,  with  the  lestator^s  estate^  before  those  letters  of 
administpatioli  were  granted  and  when  there  was  no* 
executor  of  the  testator,  except  in  so  far  as  the  Defend-^ 
ants,  by  their  acts,  constituted  thevoselyes  executors  or 
became  answerable  as  mch :  and  it  prayed  for  an  ac- 
count of  the  testator's  estate  possessed  by  the  Defend- 
acts  or  either  of  them ;  that  Skmiland  might  be  com- 
pelled to  answer  for  all  the  personal  estate ;  that  Sawley 
nigbt  be  compelled  to  answer,  either  severally  of  jcMntly 
with  Stanilandy  for  so  much  of  it  as  had  been  possessed 
by  him ;  and  that  they  might  be,  jointly  or  severally, 
held  liable  for  all  loss  that  might  accrae  totheestdlfe  by 
reason  of  the  bankruptcy  of  Parker y  Shore,  8^  Co.  (which 
had  then  recently  taken  place);  and  that  Staniland 
might  be  charged  with  alT  loss  which  should  appear  to 
have  arisen  from  carrying  on  the  testator's  business; 
and  tTiat,  in  taking  the  said  accounts,  the  Defenddnts 
might  be  respectively  charged  in  respect  of  their  gross 
receipts,  without  allowances.  ^'  And  that,  if  necessary, 
this  suit  may,  as  against  the  said  John  Stanilandy  he  con- 
ddered  as  supplemental  to  the  said  first-mentioned  suit.'^ 
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The  cause  now  came  on  to  be  heard. 


Mr.  Bethelt  and  Mr.  TiUotson,  for  the  Defendant 
Staniland,  objected  that  the  Plaintiff'sued  in  two  different 
characters,  namely,  as  a  creditor  by  the  first  bill,  and  as 
tBe  executor  of  the  testator  by  the  second ;  and  that  the 
second  contained  statements  wAich  flatly  contradicted 
the  statements  in  the  first ;  and,  therefore,  that  it  was 
impossible  for  thte  Cot^rt  to  make  any  decree :  Cokbugh 

p2 
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y.  Evans  (a).  They  added  that  the  Plaintiff;  instead  of 
filing  the  second  bill,  ought  to  have  amended  the  first. 

Mr.  Stuart  and  Mr.  Campbell,  for  the  Plamtifi;  said 
that  he  continued  a  creditor  although  he  had  become 
the  executor  of  the  testator;  and  that  the  foundation  of 
the  first  bill  was  not  taken  away  by  the  second,  nor  was 
there,  in  fieu^t,  any  inconsistency  between  them,  for  the 
first,  as  well  as  the  second,  alleged,  in  effect,  that  Stani- 
land  had  acted  as  executor  without  having  proved  the 
will:  CramptanY.  Wombwell(Jb\ 

Mr.  James  Parker  and  Mr.  Buller  appeared  for  the 
Defendant  Sawley. 

The  Vicb-Chanobllor  : 

The  question  which  I  have  to  decide  is  not  whether, 
regard  being  had  to  the  circumstances  of  the  case,  the 
Plaintiff  is  right ;  but  whether,  adverting  to  the  state  of 
the  pleadings,  he  can  obtain  the  relief  which  he  asks. 

Now,  the  second  bill  does  not  contain  any  of  the  for- 
mal language  which  is  usually  found  in  supplemental 
bills.  It  does  not  characterise  the  first  as  an  original 
bill ;  nor  does  either  state  or  charge  anything  by  way 
of  supplement:  it  merely  asks,  at  the  conclusion  of 
the  prayer,  that,  if  necessary,  the  second  suit  may  be 
considered  as  supplemental  to  the  first;  and  I  cannot 
but  think  that  the  Plaintiff,  before  he  filed  the  second 
bill,  ought  to  have  applied  to  the  Court  for  leave  to 
amend  the  first  bill,  by  adding  parties  and  otherwise  as 
he  might  be  advised.    If  such  an  application  had  been 


(a)  Ante,  Vol  IV.  p.  76.        (4)  Ante,  Vol.  IV.  p.  628. 
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made,  the  Court  might,  perhaps,  have  acceded  to  it ;  but 
the  Defendant  did  not  take  that  course;  and  the  conse- 
quence is  that  I  am  now  called  upon  to  pronounce  judg- 
ment upon  the  whole  record  constituted,  as  it  is,  of  the 
two  bills  and  the  answers  to  them,  and  supported  by 
evidence  on  both  sides. 

It  is  very  important  that  the  rules  of  pleading  should 
be  well  defined,  well  known,  and  uniformly  acted  upon; 
for  the  object  of  them  is  to  promote  and  assist  the  admi- 
nistration of  justice.  Let  us  see  then  whether  the  course 
which  the  Plaintiff  in  this  case  has  pursued,  conduces  to 
the  attainment  of  that  object. 

By  his  first  bill  he  sues  on  behalf  of  himself  and  all 
the  other  creditors  of  a  testator,  and  alleges  that  Stani- 
land  has  proved  the  testator's  will.  By  his  second,  he 
sues  simply  as  an  individual,  in  his  representative  cha- 
racter, and  alleges  that  the  statement,  in  the  first  bill, 
that  the  Defendant  to  it  had  proved  the  will,  was  erro- 
neous, and  that  he  himself  had  procured  letters  of  ad- 
ministration with  the  will  annexed,  to  be  granted  to  him. 
Again,  the  Plaintiff,  by  his  first  bill,  represents  that 
Stamlaud  alone  had  possessed  himself  of  the  whole  of 
the  testator's  estate ;  but,  by  his  second  bill,  he  alleges 
that  Sawley  has  possessed  part  of  it.  So  that  the  two 
bills  contain  contradictory  and  inconsistent  statements. 
It  is  true  that  the  Plaintiff  says,  in  his  second  bill,  that 
the  statement  in  the  first,  that  Staniland  had  proved  the 
will,  was  erroneous.  But  I  cannot  take  it  to  be  errone- 
ous merely  because  he  says  it  is:  and  it  is  not  for  me  to 
look  into  the  evidence  when  the  Plaintiff  has  contra- 
dicted himself  on  the  record. 


1845. 
^^^ 1^ * 
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I  quite  agree  that,  if  a  Plaintiff  states  a  case  consist- 
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ing  of  several  cinsumstaneefl,  he  may  be  entitled  to  relief 
though  not  on  all  the  ciicuaostances.  But  there  is  an 
essential  difference  between  a  record  containing  state^ 
ments  which  partly  &il,  and  a  raeord  containing 
statements  which  are  inconsistent  with  each  other.  It 
is  evident  that  the  latter,  if  entertained^  would  tend  to 
obstruct  the  course  of  justice  instead  of  assisting  it,  and, 
therefore,  would  be  a  violation  of  the  very  principle  on 
which  the  rules  of  pleading  are  framed. 


The  Plaintiff,  as  I  before  suggested,  ought  to  have 
asked  the  leave  of  the  Court  to  amend  his  first  bill ;  and, 
if  the  Court  granted  the  application,  he  ought  to  have 
amended  it  by  correcting  those  statements  which,  in  his 
second  bill  he  alleges  to  be  erroneous.  But,  if  the  Court 
refused  the  application,  he  ought  to  have  dismissed  the 
first  bill  and  p^id  the  costs  of  it,  and  then  filed  a  new, 
original  bill.  He  did  not  however  think  proper  to  take 
either  of  those  courses,  and,  therefore,  instead  of  paying 
the  costs  of  one  bill,  he  must  pay  the  costs  of  two. 


Dismiss  both  bills  with  costs,  but  without  prejudice  to 
the  Plaintiff  filing  a  new  bill. 
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PEACOCK  V.  KERNOT.  1 845 : 

20th  Not. 

Motion  for  Defendant,  that  the  last  interrogatory      ' " ' 

for  the  examination  of  the  PlaintiflTs  witnesses  might  be     ^'^^^rrogatory. 

expunged,  and  the  deposition  thereto  suppreesedi  because  The  last  inter- 

the  words,  "  or  either  of  them,"  were  omitted  in  it.  rogatory  for  the 

examination  of 
___  witnesses  ex~ 

Mr.  Wakefield  and  Mr.  Shebbeare  moved.  punged,  and  the 

deposition  to  it 
Mr.  Bethell  and  Mr.  Cole  opposed.  suppressed,  be- 

cause  it  did  not 

The  Ffce-CAance/br  made  the  order,  saying  that,  on  ^ords"  or  either 
account  of  the  omission,  the  interrogatory  was  neither  of  them/' 
in  the  words  nor  to  the  effect  prescribed  by  the  32nd 
General  Order  of  December,  1833. 


GLASSE  V.  MAtlgttALL. 


1845: 

- -.  22nd  &  23rd 

Motion  to  dissolve  an  injunction  restraining  the       November. 
Defendant,  Mrs.  Marshall,  the  Plaintiff's  daughter, 
from  selling,  assigning,  transferring  or  parting  with  cer-  j^^^' eJ^V 
tain  India  bonds,  and  from  receiving  the  principal  or     Jurisdichon. 
the  interest  secured  thereby,  and  to  restrain  the  De-       Injunction. 
fendants,  the  India  Company,  from  paying  the  principal  r^^^  Court  of 
or  the  interest  to  her,  or  to  any   person   except   the  Chancery  has 

dia  Company 

The  Plaintiff  and  his  late  wife  had  lived  separate  ^^°*  P^y'^^fi 

*  the  money  se- 

cured by  their 
bonds  to  a  person  tvho  has  wrongfully  obtained  possession  of  them, 
or  to  any  other  person  than  the  lawful  owner  of  them. 


Marshall. 


72  CASES   IN   CHANCERY- 

1845.  from  each  other  for  some  time  prior  to  the  death  of  the 

'^  "^  '  latter.  On  her  deaths  Mrs.  Marshall  went  to  the  house 
Glassb  |]^  which  she  resided,  and  got  possession  of  several  India 
bonds,  which  she  had  purchased  with  property  which 
accrued  to  her  after  the  separation,  and  refused  to  deli- 
ver them  up  to  the  Plaintiff,  notwithstanding  he  had 
taken  out  administration  to  his  wife. — ^The  Plaintiff  had 
given  notice  to  the  Company  not  to  pay  the  money  due 
on  the  bonds  to  Mrs.  Marshall,  but  they  refused  to  ac- 
cept the  notice. 

Mr.  Stuart,  Mr.  Z.  Wigram,  and  Mr.  Lloyd,  for  the 
East  India  Company,  said  that,  under  51  Geo.  3,  c.  64, 
s.  4  (a),  India  bonds  passed  by  deHveiy,  and  were  pay- 

(a)  That  section  is  as  follows : — **  And  whereas  bonds 
issued  under  the  common  seal  of  the  said  united  company, 
for  money  borrowed  by  them  by  virtue  of  the  powers  enablmg 
them  to  borrow  money  upon  bond,  have  usually  been  entered 
into,  and  have  been  expressed  to  have  been  made  payable  to 
the  person  who,  for  the  time  beings  has  been  the  treasurer  of 
the  said  united  company,  or  his  assigns,  and,  upon  his  indorse- 
ment thereof,  they  have  been  sold  and  passed  from  one  per- 
son to  another,  by  delivery  of  the  possession  thereof;  and  it 
is  expedient  that  a  legal  effect  should  be  given  to  such  mode 
of  transfer  of  the  property  in  the  said  bonds,  and  the  money 
secured  thereby ;  Be  it  therefore  further  enacted,  that  all 
bonds  issued,  or  to  be  issued  under  the  common  seal  of  the 
said  united  company,  by  virtue  of  any  power  by  which  they 
have  been,  are,  or  hereafter  may  be  authorised  to  borrow 
money  upon  their  bonds,  shall  be  assignable  and  transferrable 
by  delivery  of  the  possession  thereof;  and,  upon  every  such 
assignment  or  transfer,  the  money  secured  by  the  bond  so 
assigned  or  transferred,  and  due  and  to  become  due  thereon, 
and  the  property  in  such  bond,  shall  be  absolutely  vested,  as 
well  at  law  as  in  eqnity,  in  the  person  or  persons,  body  or 
bodies  politic  and  corporate,  to  whom  the  same  shall  be  so 
asbigned  or  transferred ;  and  the  person  or  persons,  body  or 
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Glasss 


able^  like  bank-notes,  to  the  holder  or  bearer  of  them,  1845. 

who,  therefore,  might  bring  an  action  against  the  Com- 
pany if  they  refused  to  pay  the  money  secured ;  and 
conseqaently  the  Court  had  no  power  to  grant  the  in-  j^  "* 
junction,  and  none  such  had  been  granted  before.  In 
addition  to  which,  the  interference  of  the  Court  would 
tend  greatly  to  depreciate  the  Company's  securities. 

Mr.  Bethell  and  Mr.  Speed,  for  the  Plaintiff,  con- 
tended that  India  bonds  did  not  pass  except  by  assign- 
ment as  well  as  delivery ;  and  that  the  effect  of  the 
enactment  referred  to,  was  merely  to  vest  in  the  assignee 
the  legal  as  well  as  the  equitable  interest  in  the  bonds : 
that  the  bonds  in  question  had  never  been  either  assigned 
or  transferred  to  Mrs.  MarehdUi  that  it  could  not  be 
contended  that  this  Court  had  no  jurisdiction  to  restrain 
the  maker  of  a  promissory  note  from  paying  the  amount 
to  a  person  who  had  fraudulently  obtained  possession  of 
it;  and  that  there  could  be  no  doubt  that  the  Court 
would,  if  it  were  necessary  to  do  so,  restrain  the  Bank 

bodies  politic  and  corporate,  to  whom  any  snch  bond  shall  be 
10  assigned  and  transferred,  and  his,  her,  or  their  executors, ad- 
ministrators, and  successors  respectively,  shall  and  may  main- 
tain bis,  her,  or  their  action  for  the  principal  and  interest  se- 
cured thereby  and  due  thereon,  or  otherwise  relating  thereto, 
in  like  manner  as  the  obligee  or  obligees  named  in  any  such 
bond,  or  his,  her,  or  their  executors,  administrators,  or  suc- 
oessors,  may  now  maintain  any  action  thereon ;  and,  in  every 
Rich  action,  the  plaintiff  or  plaintiffs  shall  recover  his,  her,  or 
their  debt,  damages,  and  costs  of  suit;  and  ifanysuch  plainUffor 
plaintiffii  shall  be  nonsuited,  or  a  verdict  be  given  against  him, 
her,  or  them,  the  defendant  or  defendants  shall  recover  his, 
her,  or  their  costs  against  the  plaintiff  or  plaintiffs,  and  every 
such  plaintiff  or  plaintiffs,  defendant  or  defendants  respect- 
ively recovering,  may  sue  out  execution  for  such  debt,  da- 
\  and  costs  by  capiaifJUriJadaSf  or  elegit." 
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Jrom  paying  the  amount  of  a  bank«4iate  to  a  person  who 
had  wrongfully  obtained  posBeseion  of  it :  that  the  ralue 
of  the  Company's  securities  would  be  increased  ratter 
than  diminished  by  the  Court  interfering  to  prevent  the 
payment  of  them  to  a  fraudulent  holder. 

Mr.  Surge,  Mr.  Raundell  Palmer,  and  Mr.  Dripp 
appeared  for  other  parties. 


The  Vice-chancellor  : 

As  to  the  general  right  of  the  Court  to  intofere  by 
injunction  in  a  case  like  this,  1  have  no  doubt  whatever. 
It  is  inherent  in  this  Court  to  exercise  jurisdiction  in  all 
cases  of  fraud ;  therefore  it  must  have  jurisdiction  m  this 
case,  unless  the  words  of  the  Act  of  Parliament  that 
have  been  referred  to/  are  'so  precise  and  cogent  as  to 
take  it  away.  1  do  not  see  anything  in  the  act  which 
expressly  declares  that  the  Company  shall  be  liable  to 
pay  their  bonds  in  whosesoever  hands  they  may  be,  or 
by  whatsoever  means  they  may  have  been  obtained. 
The  Legislature  never  could  have  intended  to  say  that 
if  A.  came  to  the  East  India  House  with  bonds  in  his 
hand^  and  JB.  knocked  him  down  and  took  them  away^ 
payment  should  be  made  to  B.,  and  not  to  A. 

The  case,  as  represented  on  the  Plaintiff's  affidarits, 
is  a  case  of  fraud ;  and  that  case  has  not  yet  been  met. 
I  do  not  wish  ^to  make  that  observation  harshly  with 
respect  to  Mrs.  MarshalL  Her  conduct  may  be  justi- 
fiable, but  that  justification  remains  to  be  given ;  and 
the  Court,  in  the  mean  time,  can  only  act  on  the  iacts 
before  it 

It  appears  that  the  Plaintiff  and  his  wife  chose  to 
live  separately*  In  October  1844^  the  lady  died ;  and 
the  affidavits  rcipresent  that  Mrs.  Marshall,  who  lived 
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io  a  separate  house,  came  to  the  house  where  her 
mother  had  resided,  and,  without  a  shadow  of  legal 
rights  possessed  herself  of  all  that  had  belonged  to  her 
mother,  including  a  number  of  East  India  bonds.  The 
Plaintiff,  her  father,  took  out  administration  to  his  wife, 
and  then  made  an  application  to  this  Court,  that  his 
daughter  might  be  restrained  from  parting  with  the 
bond^,  and  that  the  East  India  Company  might  be  re- 
strained from  paying  the  monies  secured  by  them  to 
Mrs.  Marshailf  or  to  any  otlier  person  than  the  Plain- 
tiff, Nobody  can  doubt  that  the  injunction,  as  it  re- 
gards Mrs.  MarshuUj  is  right,  for  no  other  person  than 
the  Plaintiff  can  have  any  legal  property  in  the  bonds; 
and  it  appears  to  me,  that  it  was  the  duty  of  the  Court 
to  interfere  as  against  the  East  India  Company  also. 
With  respect  to  an  observation  made  by  Counsel,  that 
the  Finance  Committee  of  the  East  India  Company  are 
apprehensive  that  the  value  of  East  India  bonds  will  be 
depreciated,  if  they  can  be  affected  by  an  injunction  of 
this  Court,  I  must  say  that,  though  the  Finance  Com- 
mittee (which,  no  doubt,  consists  of  gentlemen  eminently 
competent  in  matters  of  finance)  may  think  that  the 
bonds  are  of  more  value  because,  in  the  event  of  their 
being  stolen,  the  thief  may  receive  the  money  instead 
of  the  lawful  owner ;  yet  there  are  other  persons  who 
may  consider  the  bonds  to  be  of  greater  value  if,  by  the 
interference  of  Ihis  Court,  the  thief  may  be  prevented 
from  obtaining  immediate  payment  of  them,  and  the 
money  due  on  them  may  be  secured  for  the  person  to 
whom  it  properly  belongs. 

Injunction  continued.* 

*  The  Reporter  was  informed  that  the  India  Company  pre- 
sented an  appeal  to  the  House  of  Lords,  from  His  Honors 
decision ;  but,  in  consequence  of  the  Main  tiff  having  dismissed 
his  bill  as  against  them,  the  appeal  was  dropped. 


1845. 
^ . ' 

Glasse 

V, 

Marshall. 
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1845: 
23rd  Nov. 


JENKINS  V.  CROSS. 


Decree. 

Original  and 

Supplemental 

Suit. 

After  an  order 
on  further  di- 
rections had 
been  made. 


Jj  Y  the  order  made  on  the  hearing  of  Jenkins  v.  Brianiy 
for  further  directions^  (see  antCy  Vol.  VI.,  p.  606,)  cer- 
tain persons*  to  whom  the  testator  in  the  Cause  had 
covenanted  to  pay  annuities,  were  declared  to  be  spe- 
cialty creditors  of  the  testator.  When  that  order  was 
made,  the  Defendant,  Cross^  was  an  incumbrancer  on 
the  shares  of  two  of  the  devisees  of  the  estates,  but 
which  contained  ^^  PlaintiflF,  being  ignorant  of  that  circumstance,  did 
as  to  the  righu  ^^^  make  him  a  party  to  the  suit.  He  was  afterwards 
of  the  Plaintiff,  brought  before  the  Court  by  a  supplemental  bill.  The 
th  t^^S^ou'^ht  supplemental  suit  was  heard  in  1843 ;  and  the  decree 
to  have  been  then  made  directed  the  same  accounts  and  inquiries  to 
made  a  par^  to  \^  taken  and  made  as  the  decree  on  the  hearing  of 
filed  a  supple-  J^nldm  v.  Briant  had  directed.  The  Master^s  report 
mental  bill  to  in  the  supplemental  suit,  was  substantially  the  same  as 
f^\h  '^C  t  ^^  report  made  in  obedience  to  the  decree  in  the 
On  the  hearing  original  suit;  and,  on  the  hearing  of  the  supplemental 
of  the  supple-  ^^\^ 
mental  suit,  A. 
objected  that 
the  declaration 
was  erroneous 
in  law;  but  the 
Court  said  that 
the  same  decla- 
ration must  be 
made  in  the 
supplemental  as 
had  been  made 
in  the  original 
suit ;  for  other- 
wise the  record  would  be  inconsistent  with  itself;  and  that  A.  must 
present  a  petition  of  rehearing. 


Mr.  Bethell  and  Mr.  Campbell,  for  the  Plaintiff,  asked 
for  an  order  containing  the  same  declaration,  and  simi- 
lar, in  every  other  respect,  to  the  order  on  further  direc- 
tions in  the  orignal  suit.     But  this  was  objected  to  by 

Mr.  Stuart  and  Mr.  Hallett,  for  the  Defendant  Crasi, 
on  the  ground  that  the  declaration  was  erroneous  in  law. 
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Mr.  Wakefield,  Mr.  Anderson,  Mr.  Palmer,  and  Mr. 
Mackeson,  were  the  other  counsel  in  the  cause. 

The  Vzce-Chancellor  said  that  the  declaration  might 
be  wrong  in  point  of  law,  but  that  he  must  make  the 
same  declaration  in  the  supplemental  as  he  had  made 
in  the  original  suit ;  for,  otherwise,  there  would  be  two 
ofdersy  inconsistent  with  each  other,  on  the  records  of 
the  Court;  and  that,  if  Cross  wished  to  have  the  ques- 
tion, as  to  the  propriety  of  the  declaration,  re-argued, 
he  must  petition  for  a  rehearing  of  both  the  Causes. 


1845. 

V 

Jenkins 

V. 

Cross. 


DOUBTFIRE  v.  ELWORTHY^. 

A  PETITION  in  this  Cause  was  amended  by  intro- 
ducing into  it  statements  of  facts,  all  of  which  occurred 
tfier  the  original  petition  had  been  answered,  and,  some 
of  them,  even  after  the  leave  to  apnend  was  given. 

The  Viee-ChanceUor  held  that  the  amendments  were 
inegolar,  and  dismissed  the  petition,  with  costs. 

Mr.  Bethell  appeared  in  support  of  the  Petition. 


1845: 
6th  Dec. 

' V ' 

Amendment. 
Petition. 

Facts  occurred 
after  a  petition 
has  been  an- 
swered, cannot 
be  introduced 
into  it  by 
amendment. 


Mr.  Stuart,  contra. 


^  Ex  relatione. 
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1 845 :  BARTHOLOMEW  v.  HA  RRIS. 

12th  Dec. 

'       7        '  ■■•N  this  case  a  will,  in  order  to  be  a  good  appointment 

^oLer,  ^^  *  ^**"^  ^^  Btocky  was  required  to  be  sigmd  and  /w6- 

WUl.  Kshed  hj  the  dooee  of  the  power,  in  the  presence  of  and 

Attsstation.  attested  by  two  or  more  credible  witnesses.    The  dense 

A  will,  in  order  died  in  1887^ having  made  a  uill,  which  appeared^  on  the 

to  be  a  good  ex-  fece  of  it,  to  have  been  signed  by  hmiy  bai  did  not, 

wM^required  to'  ^'ther  in  the  body  or  at  the  conclusion  of  it,  purport  to 

be  signed  and  have  been  published  by  him.     The  clause  attesting  his 

publnhedby  execution  was  signed  by  three  witnesses^  and  was  as 

presence  of  and  follows : — "  We,  the  undersigned,  attest  to  have  seen  the 

aUestedhy  two     above  testator  sign  the  above  will." 
or  more  credible 

witnesses.    The       jj^^  question  was,  whether  that  attestation  was  suf- 
doiiee  made  a  ^  1  •        #.   1 

will,  which  ficient  to  make  the  will  a  good  exercise  of  the  power, 

was  signed  by 

attested  thus :  '*'*•  ^^^^^^»  Mr.  Goodeve^  and  Mr.  Giffard  contended 

"We,  the  under-  that  the  attestation  was  suflBcient,  on  the  authority  of 

signed,  attCTt  to  Mackinley  v.  Sison  (a),  where  His  Honor  said  :  "  I  find 

have  seen  the  . 

above  testator      no  legal  definition  or  explanation  of  the  meaning  of  the 

**9?ft*CT*M^I^     term,  *  publication ;'  and,  therefore,  if  it  appears  that  a 

that  clause  was,  testatrix  has  produced  her  will  to  witnesses,  and  has 

in  effect,  an  at-    signed  and  sealed  it  in;  their  presence,  and^  t^y  have 

testation  to  the    attested  that  she  has  done  so,  I  must  take  it  that  she 

publication  as  .  . 

well  as  the  sig-    has  published  the  document  in  their  presence." 

nature  of  the 

will,  and,  conse.       ^^   Walker  and  Mr.  Collws  contended  that  the  will 

quently,  that  the  ij  • 

power  was  well    was  not  a  valid  appointment,  because  the  attestation, 

exercised.  which  was  not  general  hut  special,  expressed  that  only 

one  of  the  two  formalities  prescribed  by  the  donor  had 

(a)  Ante,  Vol.  VUI.  p.  561.     See  568. 
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been  complied  with ;  and,  therefore,  the  Court,  in  a  case  1845. 

where  the  will  itself  did  not  state  that  the  other  for-      '        "^        ' 
maHty  had  been  observed,  was  bound  to  conclude  thai  it  Babtholomrw 
had  been  disregarded.    Eurdett  v.  Spilsbury,(jb),  Moodie        „ 
F.  Reid  (c),  Wright  v.  Wakeford  (d),  Doe  v.  Peach  (e), 
SUuiiofc  V.  Keir  (/),  Allen  v.  Bradshaw  {g).  Ward  v. 
Swift  (A),  Curteis  v.  Kenrick  (i),  BuJler  v.  Burt  (ft)>  Wal- 
ters  V.  Metford(l)j  George  v.  RieHy(m\  Waterman  y. 
Smith  {n). 


{h)  1  o  CI.  &  Fin.  34a  (g)  1  Curteis' Eccles.  C.  1 1  o. 

(c)  1  Madd.  516,  a  Madd.         (A)  1  Crom.  &Mee.  171. 
i56,and7Taant.355.  (O*  3  Mee.  &:  Wcls.  46^1, 

(^  4  Tamt  91^3^  aad  17      and  a»^  Voi.  IX.  p.  443-. 
Vcfl.454.  l^Citedv4Adgi.&£U.i5« 

(f)  2  Mau.  &  Sel.  576*  (/>  s  Curteis,  Qi2i. 

(/>  9  Siixu  &  Stn*37-  H  H)i(L  1. 

(«)  i4ii/^,.  Vol.  IX.  p.  629.  In  ^//e/t  v.  Bradshatv,  the 
power  was  required  to  be  exercised  by  a  win  signed  and  pub- 
Itihed  by  the  donee,  in  the  ppesence  of  and  to  be  attested  by 
two  or  more  credible  witnesses.  The  at  testa  tibn^^htise  to 
the  paper  propounded  was  in  these  words :  '<  Witnesses  to 
tbe  signatura-  of  the  aaid  &  AliemJ*  Sir  Herbert  Jenner 
held  it  insufficient.  In  Walters  v.  Metford,  the  will  was  re- 
qaired  to  be  signed  and  published  by  the  donee,  in  the  pre- 
tence of  two  witnesses.  There  was  an  attestation-clause  to 
the  paper  propounded,  though  none  was  required.  It  ran 
thus :  "  Signed  and  sealed  by  the  said  H.  N.  Watson^  in  the 
presence  of  us,  who,  at  her  request  and  in  her  presence,  have 
tabscribed  our  named."  The  evidence  given  to  prove  the 
publication  being  insufficient.  Sir  H,  Jenner  pronounced 
against  the  paper.  In  George  v.  Riellg^  the  will  was  to  be 
signed  and  published  by  the  donee,  in  the  presence  of  and 
to  be  attested  by  two  or  more  witnesses.  The  paper  pro- 
pounded was  signed  and  sealed,  and  was  attested  as  follows : 
"  Witnesses  to  the  execution  hereof,"  Sir  H.  Jenner  held 
the  attestation  to  be  insufficient. 
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1845, 


Bartholomew 


V. 


The  Vicb-Chancellor  : 

I  remain  impressed  with  the  same  opinion  as  I  at  first 
Harris.       entertained  with  respect  to  this  question. 

A  great  many  cases  have  been  cited,  but  none  of  them 
tally  with  the  present. 

The  question  is  whether  it  sufficiently  appears,  by  the 
attestation,  that  the  will  was  signed  as  well  as  published  ? 
The  words  of  the  attestation-clause  are: — "We,  the 
undersigned,  attest  to  have  seen  the  above  testator  sign 
the  above  will."  That  appears  to  me  to  be,  of  itself,  a 
sufficient  testification,  by  the  witnesses,  that  they  saw  the 
testator  sign  what  they  knew  to  be  his  will :  in  what 
words  it  was  communicated,  or  by  what  acts  made 
known,  is  utterly  indifierent.  As  the  attestation  ex- 
presses that  they  saw  him  sign  what  they  knew  to  be 
his  will  (no  matter  how  they  knew  it),  the  attestaticm 
is  sufficient. 

Declare  that  the  will  was  a  good  execution  of  the 
power. 
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SKRINE  V.  POWELL. 

i  HE  bill  was  filed  for  a  discovery,  and  also  to 
perpetuate  the  testimony  of  witnesses.  The  Defendant 
put  in  his  answer,  and,  as  well  as  the  Plaintiff,  exa- 
mined witnesses  in  chief.  After  the  return  of  the  com- 
mission, he  moved  for  his  costs. 

The  Vice-chancellor  held  that,  notwithstanding  he 
had  examined  witnesses  in  chief,  he  was  entitled  to  the 
costs  of  the  suit,  so  far  as  it  was  a  suit  for  discovery. 

Mr.  Cooper  and  Mr.  Lewis  supported  the  motion. 


1845: 
15th  Dec 

Discovert/. 

Costs, 
Practice. 

A  Defendant  to 
a  bill  for  disco- 
very, and  to  per- 
petuate the  tes- 
timony of  wit- 
nesses, is  enti- 
tled to  his  costs 
of  the  discovery f 
although  he  has 
examined  wit- 
nesses in  chief. 


Mr.  Rogers  opposed  it. 

The  following  authorities  were  referred  to :  Anon,  (a), 
2  Fowlet^s  Exch.  Prac.  296,  1  Newlatid^Q  Prac.  398,  and 
I  Smith'8  Prac.  647,  third  edit. 

(a)  8  Ves.  6g. 


Vol.  XV. 


82 


CASES   IN   CHANCERY, 


1845: 
18th  Dec. 

^ V ' 

Legacy. 

Will 

Construction* 

Bequest  of 
8,000/.  to  tes- 
tatrix's daught- 
er, a  married 
lady,  towards 
purchasing  a 
country  resi- 
dencc:  Held 
to  be  an  abso- 
lute bequest. 


KNOX  V.  LORD  HOTHAM. 

A  TESTATRIX,  by  a  codicil,  gave  8,000/.  to  her 
daughter,  a  maiTied  lady,  towards  purchasing  a  country 
residence. 

The  question  was  whether  the  trustees  of  the  will 
were  bound  to  see  the  8,000  /.  invested  in  the  purchase 
of  a  country  residence  for  the  daughter  and  her  hus- 
band. 

The  Vice-Chancellob  : 

In  my  opinion,  it  is  an  absolute  gift  to  the  daughter, 
and  I  shall  so  declare. 


Mr.  Hodgson  and  Mr.  Campbell  were  the  Counsel  in 
the  Cause. 


1846: 
14th  Jan. 

Practice. 

Service  of  Copy 

Bill. 


FENTON  V.  CLAYTON. 

In  this  case,  the  Vice- Ckaiicellor,  ofter  consulting  the 

other  Judges  of  the  Court,  ruled  that  where  an  order 

has  been  obtained,   ex  parte,  under  the  28th  General 

Order  of  May  1B45,  for  extending  the  time  for  serving 

Where  the  time    a  Defendant  with  a  copy  of  the  bill,  it  is  not  necessary 

for  serving  a  De-   to  serve  a  copy  of  that  order  together  with  the  copy  of 
fendant  with  a       ,     ,  .„ 
copy  of  the  bill    the  bill, 
has  been  en- 
larged, it  is  not        The  point  was  submitted  to  the  Court  by  Mr.  Glasse. 
necessary  to 
serve  the  Defendant  with  the  order  enlarging  the  time. 
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PARKIN  V.  KNIGHT. 


1846: 
17th  Jan. 


George  parkin,  by  his  win  dated  in  1827,  lyui 

gave  all  the  residue  and  remainder  of  his  property,     Construction. 
which  consisted  of  realty  as  well  as  personalty,  in  trust  «  cons  rued 

to  his  brother   Ephraimy   to  assist  him  to   bring  up,    Vested  interest. 
educate,  and  provide  for  the  children  of  the  testator's 
late    brother,    JameSy    namely,    his    nephews    George,  \^  t^ust  to  his 
EphraifHy  Benjamiriy  and  James:   ''When  my  youngest  brother  E,  the 

1  **•!.•  r  x        A  *  •  remainder  of  his 

nephew  attams  his  age  of  twenty-one  years,  it  is  my  prooertv  of 

will  that  all  my  property  be  equally  divided  amongst  whatsoever 

my  nephews,  or    their  lawful  issue,   share  and  share  ,  I"  ' '?  assist 
,.,        *^,       ,.  .  .        ,  .         /,         ,         ,  ,     him  to  bring  up, 

alike;   the  division,  however,  is  not  to  take  place,  al-  educate  and 

though  my  youngest  nephew  may  have  attained  the  provide  for  the 

age  of  twenty-one  years,  until  the  decease  of  my  be-  ^J^^  brother '/ 

loved  wife,  Elizabeth  Parkin,  of  my    sister   Elizabeth  whom  he  named: 

Parkin,   of  my   sister   Isabella   Parkitiy    and    of  my  "  When  my 

,  vountjest  ne- 

brother  Ephraim  Parkin.     My  will  further  is  that  my  p^ew  attains 

nephew,  George  Parkin,  shall  have  my  estate  in   Ra-  his  age  of 
veustofiedaley  fVestmoreland,  exclusive  of  his  other  share,  years  ^uTmv 
at  the  death  of  his  mother  Sarah  Parkin.''  will  that  all  my 

property  be 

f...  ,.    1   .  Al,     1  1  equally  divided 

The  testator  died  m   1831.     All  the  persons  above  amongst  my 

named   survived  him.     His  nephew,   George,  was  his  nephews  or 
heir.     His  nephew,  Ephraim,  died  in  1833,  an  infant  issue,  share  and 

share  alike ;  the 
division,  however,  is  not  to  take  place,  although  my  youngest 
nephew  have  attained  the  age  of  twenty-one  years,  uutil  the  de- 
cease of  my  wife,  my  sister  J.,  and  my  brother  J5J."  Held  that 
the  interests  of  the  nephews  were  not  contingent  on  their  living 
until  the  youngest  of  them  sliould  attain  twenty-one,  but  vested 
on  the  testator's  death ;  and  that  the  word,  or,  was  to  be  con- 
strued conjunctively ;  and,  consequently,  that  the  nephews  took 
estates-tail  in  their  shares  of  the  testator's  real  property,  and 
absolute  interests  in  their  shares  of  his  personal  property. 

G  2 
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and  unmarried.  His  sister,  Isabella^  survived  his 
widow  and  his  brother  Ephraim,  and  died  in  1843. 
In  1845,  the  youngest  of  his  four  nephews  attained 
twenty-one,  but  none  of  them  had  issue. 

The  question  was  whether  the  three  surviving  ne- 
phews were  entitled  to  the  share  of  their  brother, 
JSphraim,  in  consequence  of  his  having  died  without 
issue  before  his  youngest  brother  attained  twenty-one, 
or  whether  his  eldest  brother,  George,  who  was  his 
heir  as  well  as  the  heir  of  the  testator,  was  entitled  to 
so  much  of  it  as  consisted  of  real  estate,  and  his 
mother,  who  was  his  personal  representative,  to  so 
much  of  it  as  consisted  of  personal  estate. 

Mr.  Stuart  J  Mr.  Prescott  White,  and  Mr.  Simpson, 
for  the  two  youngest  brothers,  contended  that  the  words: 
"all  the  residue  and  remainder  of  my  property  of  what- 
soever kind,"  were  suflScient  to  vest  the  absolute  legal 
interest  in  the  testator's  brother  Ephraim,  and  that  he 
took  it  clothed  with  a  trust  to  educate  and  provide  for  the 
testator's  nephews,  until  the  youngest  of  them  should 
attain  twenty-one;  that,  on  the  happening  of  that  event, 
but  not  before,  each  of  the  nephews  who  should  be  then 
living,  would  take  a  vested  interest  in  one  fourth  of  the 
property,  and  the  issue  of  any  nephew  who  should  be 
then  dead,  would  take  a  vested  interest  in  another 
fourth,  by  way  of  substitution ;  but,  if  the  deceased 
should  have  no  issue  then  living,  the  whole  of  the 
property  would  vest  in  the  surviving  nephews,  equally; 
or,  in  other  words,  that  the  interests  of  the  nephews 
and  of  the  issue  of  a  deceased  nephew,  were  contingent 
on  their  being  alive  at  the  time  when  the  youngest 
nephew  should  attain  twenty-one:  but,  though  their 
shares  were  to  vest  in  them  at  that  time,  the  actual 
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division  of  the  property  amongst  them,  was  to  be  post- 
poDed  until  the  death  of  the  testator's  widow,  his 
sister  Isabella,  and  his  brother  Ephraim. 

The  Vicb-Chancbllor  : 

I  cannot  but  think  that  the  effect  of  a  gift  to  A.y  or 
his  issue,  is  to  give  A.  an  estate-tail. 

Mr.  Lloydy  for  George  Parkin,  the  brother  and  heir- 
at-law  of  Ephraim,  the  deceased  nephew  of  the  testator, 
and  Mr.  Kae,  for  his  mother  and  personal  representative, 
contended  that  the  nephews  took  absolute  vested  in- 
terests on  the  death  of  the  testator ;  for  the  direction  to 
divide  the  property  amongst  them,  was  equivalent  to  an 
immediate  gift  of  it  to  them ;  and  they  were  mentioned 
by  their  names,  and  not  as  a  class ;  and  that  the  post- 
ponement of  the  division  affected  not  the  vesting,  but 
the  actual  enjoyment  of  their  shares ;  and,  consequently, 
that,  on  Ephraim's  death  without  issue,  his  share  of  the 
real  estate  vested  in  his  brother,  George,  as  his  heir, 
and  his  share  of  the  personalty  in  his  mother,  as  his 
personal  representative:  Lane  v.  Goudge{a),  Devisme 
?.  MeUo  (6),  Huxtep  v.  Brooman  (c),  Barker  v.  Lea  (d), 
and  Boraston's  case  (e). 


1846. 


Parkin 

V. 

Knight. 


Mr.  Bolt  appeared  for  a  formal  party. 

Mr.  Stuari,  in  reply,  said  that  the  trust  was  to  divide 
the  property  amongst  the  nephews  or  their  issue,  not 
amongst  them  and  their  issue ;  that  that  was  an  ex- 
ecutory trust,  and  the  parties  to  take  under  it  were  to 


(a)  9  Ves.  335. 

(b)  1  Bro.  C.  C.  537. 

(c)  Ibid.  437. 


{d)  Tur.  &  Ru88.  413. 
(c)  3  Rep.  19. 


Knight 
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1846.  be  ascertained  at  the  time  when  it  was  to  be  performed, 

*         ^        '      and  not  before  ;  and  that  then  the  issue  of  a  deceased 
Parkin         nephew  were  to  take  as  purchasers,  by  way  of  sub- 
stitution for  their  ancestor.     He  added,  that  there  was 
no  substitution  in  Boraston's  case. 


The  Vice-Chancellor  : 

In  this  case,  the  legal  estate  in  fee  in  the  testator's 
residuary  real  estate,  was  devised  to  his  brother 
Ephraim;  for  the  words:  *' the  residue  and  remainder 
of  my  property/*  will  carry  the  fee.  It  is  clear,  how- 
ever, that  the  division  of  the  property  was  not  to  be 
made  by  Ephraim ;  for  the  testator,  in  the  subsequent 
part  of  his  will,  directs  that,  although  his  youngest 
nephew  may  have  attained  twenty-one,  the  division 
shall  not  take  place  until  the  death  of  his  widow,  his 
sister  Isabella^  and  his  brother  Ephraim.  The  pro- 
perty is  given  in  trust  to  Ephrawiy  to  assist  him  to  bring 
up,  educate,  and  provide  for  the  children  of  the  testa- 
tor's late  brother,  t/ames,  and  therefore  I  cannot  but  think 
that  Ephraim  would  take  the  property,  subject  to  the 
right  which  the  children  would  have  to  call  upon  him 
to  assist  in  bringing  up,  educating,  and  providing  for 
them.  That  right  would  last  until  the  youngest  of 
them  should  attain  twenty-one.  Then  the  testator  says: 
"  When  my  youngest  nephew  attains  his  age  of  twenty- 
one  years,  it  is  my  will  that  all  my  property  be  equally 
divided  amongst  my  nephews,  or  their  lawful  issue, 
share  and  share  alike.  Then  follows  the  clause  post- 
poning tlie  division  until  the  death  of  the  testator's 
widow,  his  sister  Isabella,  and  his  brother  Ephraim. 
Such  being  the  disposition  which  the  testator  has  made 
of  his  property,  I  confess  that  I  cannot  see  any  sub- 
stantial distinction  between  this  and  Boraslan^s  case. 


Parkin 
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Amongst  whom,  then,  was  the  property  to  be  divided?  1846. 

—for  it  was  to  be  divided,  at  any  rate.     The  testator 

says:  "  amongst  my  nephews,  or  their  lawful  issue,  share 

and  share  alike."     He  does  not  say  what  is  to  be  done        ,^ 

•'  Knight. 

iu  the  event  of  any  of  his  nephews  dying  without  lawful 
issue.  It  is  evident  that  this  also  might  have  hap- 
pened ;  some  of  his  nephews  might  have  had  issue,  and 
others  might  not :  but  he  does  not  say  that  the  issue 
are  to  take  the  shares  which  their  respective  parents 
would  have  taken ;  and  it  would  be  strange  to  say  that, 
when  the  youngest  nephew  attained  twenty-one,  the 
whole  of  the  property  was  to  be  equally  divided  be- 
tween the  nephews  and  their  issue,  share  and  share 
alike.  I  cannot  but  think  that  the  testator  intended 
that  his  nephews  alone  should  take  his  property,  share 
and  share  alike ;  and  I  am  confirmed  in  that  opinion 
by  the  direction,  that  his  nephew,  Georffe,  shall  have 
his  estate  in  Ravenstonedale,  exclusive  of  his  other  sfiare. 
It  is  to  be  observed,  also,  that  this  is  the  will  of  a  per- 
ion  unskilled  in  legal  phraseology :  and,  taking  all  these 
matters  into  consideration,  it  seems  to  me  that  the  best 
construction  to  be  put  upon  his  will,  is  to  take  the  word 
*or,*  as  used  by  him,  conjunctively;  that  is,  that  the 
direction  to  divide  his  property  amongst  his  nephews  or 
their  lawful  issue,  share  and  share  alike,  is  to  be  held 
to  be  a  direction  to  divide  the  property  amongst  his 
nephews  and  their  lawful  issue,  share  and  share  alike. 

If  that  be  so,  the  nephews  took  estates  tail  in  their 
shares  of  the  real  estate,  and  absolute  interests  in  their 
shares  of  the  personalty ;  and  as  one  of  them,  Ephraim^ 
died  without  issue,  his  share  is  vested  in  his  brother 
George,  as  tlie  testator's  heir,  and  his  share  of  the 
personal  estate  belongs  to  his  personal  representative. 
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1846: 
doth  Jan. 

Agreement. 
Injunction* 
Covenant, 

If  an  agreement 
consists  of  two 
distinct  partSy 
one  of  which 
the  Court  can 
enforce,  but 
not  the  other, 
and  a  bill  is 
filed,  simply, 
for  an  injunc- 
tion to  restrain 
the  violation  of 
the  former  part, 
the  Court  will 
grant  the  in« 
junction,  not- 
withstanding 
it  would  not 
enforce  the 
agreement  m 
toto. 


ROLFE  V.  ROLFE. 

IN  January  1833,  Francis,  William,  and  James  Rolf e, 
tailors  and  co-partners,  having  agreed  to  dissolve  their 
partnership,  executed  a  deed  whereby  William  and 
James,  in  consideration  of  1000/.  paid  to  each  of  them, 
assigned  their  shares  of  the  business  and  stock  in  trade 
to  Francis,  (who  was  to  carry  on  the  business  alone) ;  and 
covenanted  with  him  that  they  respectively  would  not,  at 
any  time  thereafter,  carry  on,  practise,  or  engage  in  the 
business  of  a  tailor,  either  alone  or  with  any  other  person, 
within  twenty  miles  from  the  Standard  on  Cornhill.  The 
deed  further  witnessed  that  Francis,  in  pursuance  and 
performance  of  the  agreement  on  his  part,  covenanted 
with  William  to  employ  him  as  a  cutter  in  the  business, 
so  long  as  it  should  be  carried  on  by  him,  and  William 
should  diligently  and  faithfully  devote  his  time  and 
attention  to  it,  and  to  pay  him  a  certain  proportion  of  the 
profits  of  the  business  by  way  of  salary. 

After  the  dissolution  of  the  partnership,  the  Plaintiff 
employed  William  as  a  cutter,  at  the  stipulated  salary, 
until  shortly  before  the  bill  was  filed;  when  William 
withdrew  fix)m  his  employment,  and,  as  the  bill  alleged, 
commenced  business  as  a  tailor  within  the  prohibited 
district,  in  co-partnership  with  one  Willis. 


The  bill  prayed,  simply,  for  an  injunction  to  restrain 
William  from  carrying  on  the  business  within  the  pro- 
hibited district,  either  alone  or  with  any  other  person. 
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Mr.  Bethell  and  Mr.  Terrell  now  moved  for  the  in- 
junction. 

Mr.  James  Parker  and  Mr.  Giffardy  contra,  said,  that 
the  Court  could  not  enforce  the  agreement  in  toto  ;  for 
it  could  not  enforce  that  part  of  it  which  related  to  the 
employment  of  the  Defendant  as  a  cutter,  and,  there- 
fore, it  ought  not  to  interfere  at  all :  Kemhle  v.  Kean  {a), 
Kimberley  v.  Jennings  (6).     Secondly,  that  the  Defend- 
ant, as  appeared  by  the  affidavits  in  opposition  to  the 
motion,  was  acting  not  as  partner  with,  but  as  foreman 
to  Willis^  and  that  his  acting  in  that  capacity  was  not  a 
breach  of  the  agreement 

The  Vice-chancellor  said  that  the  bills  in  the  cases 
cited,  asked  for  the  specific  performance  of  the  agree- 
ment ;  and  that  the  injunctions  were  sought  as  only  an- 
cillary to  that  relief;  but, the  bill  in  the  present  case, asked 
merely  for  the  injunction.  Besides  which,  the  agreement 
consisted  of  two  distinct  parts ;  one,  which  was  entered 
mto  by  Williamy  not  to  carry  on  the  business  of  a  tailor 
within  a  certain  distance  from  the  Standard  on  Corn  At//, 
and  the  other,  which  was  entered  into  by  Francis^  to 
employ  William  as  a  cutter,  and  to  pay  him  a  certain 
per-centage  on  the  profits  of  the  business  so  long  as  it 
should  be  carried  on  by  him,  and  William  should  conduct 
himself  diligently  and  faithfully :  that  the  Court  cer- 
tainly would  not  enforce  the  latter  part  of  the  agreement ; 
not  only  on  account  of  the  nature  of  it,  but  because 
Francis  might  put  an  end  to  it,  whenever  he  pleased,  by 
ceasing  to  carry  on  the  business ;  but  nothing  was  asked 
as  to  that  part,  and  only  an  injunction  was  asked  as  to 
the  other  part  which  the  Court  could  enforce. 


1846. 


ROLFE 
ROLFE. 


(a)  Ante,  Vol.  VI.  p.  333. 


(A)  Ibid.  340. 
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1846.  In  answer  to  the   objection   that  IVilliam   had   not 

'         ^  broken  the  agreement,  because  he  was  acting  merely  as 

RoLFB  ^  foreman,  and  not  as  a  principal,  in  the  business  of  a 

„    *  tailor.  His  Honor  said  that  the  words  of  the  agreement 

were  that  William  should  not,  at  any  time  thereafter, 

carry  on,  practise,  or  engage  in  that  business,  alone  or 

with  any  other  person  or  persons  ;  and  that,  as  he  had 

engaged  with  Willis  in  carrying  on  the  business,  he  had 

plainly  violated  the  agreement  (c). 

Injunction  granted. 
Reg.  Lib.  B.  1846,  fo.  318. 

(c)  See  Hooper  v.  Brodrick,  ante,  Vol.  XL  p.  47. 


^846:  UIGBY  v.  RIGBY. 

12th  Feb. 

Pleading,         ^  ^^  PlaintiflF  and  the  Defendant  were  first  cousins, 

Discoxery.       and  nephews  to  tlie  testator  in  the  Cause,  and  both  of 

Tl     Pp"  *ff       ^^^^  were  named  John  Right/.   The  testator  had  devised 

ciaimed  an  es-     ^n  estate  to  a  trustee,  in  trust  for  his  nephew  John  Rigby^ 

tate  which  was 

in  the  Defendant's  possession,  and  prayed  for  an  account  and  pay- 
ment of  the  rents  received  by  the  Defendant,  and  for  a  discovery  of 
all  the  documents  in  the  Defendant's  possession  relating  to  the 
matters  contained  in  the  bill.  The  Defendant  pleaded  the  instru- 
ment under  which  he  claimed,  to  all  the  relief  and  to  so  much  of 
the  discovery  as  related  to  the  rents,  and  answered  to  the  matters 
which  his  plea  did  not  purport  to  cover,  and  set  forth  a  list  of  all 
the  documents  in  his  possession  relating  to  the  matters  in  the  bill, 
except  such  <jf  them  as  related  to  the  rents. 

Held  that  the  Plaintiff  was  entitled  to  a  discovery  of  those  do- 
cuments also. 
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and;  under  that  devise,  the  Defendant  was  in  the  receipt 
of  the  rents  of  the  estate. 


The  Plaintiff,  by  his  bill,  sought  to  obtain  possession 
of  the  estate  and  an  account  and  payment  of  the  rents 
received  by  the  Defendant,  alleging  that  he  was  the 
person  intended  by  the  testator,  and  stating  several  cir- 
cumstances in  support  of  that  allegation. 

The  Defendant  put  in  a  plea  and  answer  to  the  bill. 
The  plea  stated  the  will,  and  that  the  Defendant  was 
the  person  whom  the  testator  intended  to  take  the  es- 
tate. It  extended  to  all  the  relief  sought  by  the  bill,  but 
was  confined  to  so  much  of  the  discovery  as  related  to 
the  rents  received  by  the  Defendant.  To  the  answer 
was  annexed  a  schedule,  containing,  as  the  Defendant 
ayerred,  a  list  of  all  the  documents  in  his  possession  or 
power  of  which  a  discovery  was  sought  by  the  bill,  ex- 
cept those  that  related  exclusively  to  the  rents  received 
by  him. 

Mr.  James  Parker  and  Mr.  R.  Palmer j  in  support  of 
the  plea,  contended  that  it  was  good  both  in  substance 
and  in  form,  for  it  reduced  the  matter  in  dispute  between 
the  parties  to  a  single  issue,  and  the  answer  contained 
every  thing  that  was  material  to  support  the  plea :  that 
the  bill  consisted  of  two  distinct  parts,  one  relating  to 
the  Plaintiff's  pretended  title  to  the  estate,  as  to  which 
the  Defendant  had  answered  as  he  was  bound  to  do,  and 
the  other,  relating  to  matters  consequential  to  that  part 
which  the  Defendant  had  covered  by  his  plea,  and,  there- 
fore, had  refused  to  give  any  discovery  with  respect  to  it. 

Mr.  Robsofiy  in  support  of  the  bill,  said  that  the  De- 
fendant ought  to  have  included,  in  his  schedule,  the 
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RiOBY 

V. 
RlGBT. 
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documents  in  his  possession  relating  to  the  rents  of  the 
estate,  as  they  might,  incidentally,  mention  matters 
tending  to  make  out  the  PlaintiflTs  claim. 

The  Vice-Chancellor  : 

A  deed  may  relate  exclusively  to  the  rents  of  the 
estate,  and  yet  contain  either  recitals  or  descriptions  of 
parties  tending  to  show  that  the  Plaintiff  is  entitled  to 
the  estate. 

Mr.  R.  Palmer. — Such  a  deed  would  relate  to  other 
matters  than  the  rents;  and  therefore  would  not  be 
within  the  protection  which  we  claim. 

The  Vice-Chancellor: 

The  bill  alleges  that  the  Plaintiff  is  entitled  to  the 
estate.  The  plea  avers  that  the  Defendant  is  entitled  to 
it.  But  the  fact  that  the  Defendant  is  entitled,  is  no 
reason  why  the  Plaintiff  should  not  have  a  discovery  of 
the  documents  relatinor  to  the  rents  of  the  estate. 


Plea  overruled. 
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DAVIS  V.  CHANTER.  1846: 

13th,  14th,  and 

IN  consequence   of  the  Court    having   allowed   the      .^  t      eb. 

objection    that  Ann  Chanter  was  not  properly  repre-  Q^der  to  amend 

sented  by  the  limited  letters  of  administration  that  had       Hearing  of 

been  taken  out  to  her  *,  the  Plaintiffs,  with  a  view  to        -  Cause, 
,     .    .                     ,  ,                «      ,     .   .          .              ,             ,       Amendment, 
obtammg  general  letters  of  admmistration  to  her  and  

making  the  general  administrator  a  party  to  the  suit,  An  objection 

obtained  an  order,  on  the  5th  of  July,  1844,  for  liberty  jj^^  Ravine  be^n 

to  amend  by  adding  parties;  and,  aFterwards,  made  an  allowed  at  the 

application  for  such   letters  of  administration   to   the  p?*^'?-%'    t 

Ecclesiastical  Court,  but  without  success.     They  then  tained  an  order 

obtained  an  order,  ex  parte,  for  setting  down  the  Cause  ^^^  '®^^®  '^ 

-     ,       .  J  . .  X     1.     i_       J       amend  by  add- 

agam  for  heanng ;  and  it  now  came  on  to  be  heard  a  j^    parties. 

second  time,  without  the  order  for  leave  to  amend  hav-  They  did  not, 

ine  been  discharged,  or  the  circumstances  which  had  "°^®^^^» 
..  .   .  amend,  but 

disabled  the  Plaintiffs  from  availing  themselves  of  it,  again  brought 

stated  on  the  record.  ^^  '*}©  cause  for 

hearing,  without 
having  dig- 
Mr.  Bethell  and  Mr.  Willcock,  for  the   Defendants,  charged  the 

said  that   the  order  to  amend  was  a  judicial  decision  ^^^^/'j  o*"  stated 

.  -^  on  the  record 

that  the  Cause  was  not  in  a  fit  state  to  be  heard  ;  that  why  they  had 

it  still  remained  in  force,  and  nothing  appeared  on  the  ?ot  acted  upon 

record  to  account  for  its  not  having  been  acted  upon,     *xhe  Court 

and  therefore  the  hearing  of  the  Cause  could  not  be  refused  to  pro- 

proceeded  with.  -d  w^th  .he 

Mr.  Cooper,  Mr.  Lovat,  and  Mr.  Walpole,  for  the 
Plaintiffs,  stated  the  reasons  why  the  order  had  not 
been  acted  upon,  and  added  that,  as  it  gave  the  Plain- 
tiffs only  liberty  to  amend,  they  were  entitled  to  dis- 

*  See  an/e,  Vol.  XIV.  p.  212. 
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1846. 

» . ' 

Davis 

V. 

Chanter. 


regard  it,  if  they  thought  proper  so  to  do  :  Greenwood 
V.  Atkinson  (a)^  Woody.  Wood(b\  Biedermann  v.  Sey^ 
mour  (c). 

Mr.  Stuart,  Mr.  Koe,  Mr.  James  Parker,  Mr.  Bag- 
shawe,  Mr.  Campbell,  and  Mr.  Shapter,  appeared  for 
other  parties. 


The  Vice-Chancellor  : 

The  order  of  July  1844,  is  still  a  subsisting  and 
binding  order;  and,  as  there  has  been  no  dealing  with 
the  record,  either  by  amendment  or  by  supplemental  bill, 
the  suit  remains  in  precisely  the  same  state  as  it  was 
in  when  it  was  first  brought  on  for  hearing.  I  then 
held  it  to  be  defective,  and  it  still  remains  so.  That 
is  quite  a  sufficient  reason  why  I  should  not  further 
proceed  with  the  hearing.  The  order  of  the  5th  of 
July  1844,  binds  me  on  the  16th  of  February  1846. 


(a)  Ante,  Vol.  V.  p.  419. 

{h)  3  You.  &  Coll.,  Ex.  C, 
580. 

(c)  2  Myl.  &  Cr.  117. 

Tlie  proceedings  on  the  ap- 
plication to  the  Ecclesiastical 
Court  for  the  general  letters 
of  administration,  are  report- 
ed in  1  Robetisons  Ecclesi- 
astical Cases,  273. 


On  the  embarrassment 
caused  by  the  refusal  of  the 
Ecclesiastical  Court  to  grant 
the  general  letters  of  admi- 
nistration, being  brought,  by 
Mr.  Cooper,  to  the  notice  of 
the  Lord  Chancellor^  his  Lord- 
ship said  that  he  would  con- 
fer with  the  Judge  of  that 
Court  on  the  subject. 
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SEARLE  V.  LAW.  ,846: 

23rd  &  24th 
By  a  deed  dated  in  1836,  Alexander  Law  the  elder,  ^^b. 

since  deceased,  made  a  voluntary  assignment  of  a  sum  of 
money  due  to  him  on  the  security  of  the  tolls  of  a  turn-      Assignment. 

pike-road,  and  some  shares  in  an  insurance  and  in  a  

banking  company,  to  the  Plaintiff,  intrust  for  himself  p™*^^*.^^- 
for  life,  and,  after  his  decease  and  in  default  of  any  ap-  ment  of  turn- 
pointment  by  him,  in  trust  for  his  nephew  Alexander  P'*^®  bonds  and 
Law  the  younger ;  and  appointed  the  Plaintiff  his  at-  panics,  to  ^.,  in 
tomey  to  receive  the  monies  due  and  to  become  due  in  trust  for  himself 
respect  of  the  assigned  premises.  J?[  death"  fof'^"^ 

])is  nephew.  He 
The  turnpike-road  securities  and  the  shares  were  de-  delivered  the 
liTcred  to  the  Plaintiff,  by  the  direction  of  Alexander  Law  glares  to  D. 
the  elder ;  but  the  shares  remained  in  his  name^  and  no-  but  did  not 
thing  was  done  with  respect  either  to  them  or  to  the  turn-  °  ^yV^^        , 

pike-road  securities,  to  make  the  assignment  effectual.      ed,by  the  Turn- 
pike-road Act 

The  bill  was  filed  against  Alexander  Law  the  younger  \yy  ^vhich  the 

and  the  executor  of  his  uncle,  in  order  to  have  the  rights  companies  were 

of  the  Defendants  to  the  securities  and  shares  ascer-  ["^imed,to  make 

tlie  assignment 
tained  and  declared  by  the  Court.  eflectual. 

Held,  on  his 

By  the  decree  at  the  hearing  of  the  Cause,  the  Master  interest  in  ei- 
was  directed  to  inquire  and  state  whether,  by  the  con-  ther  the  bonds 
stitution  of  the  insurance  and  banking  companies,  any  pagsed^vTh' 
and  what  formalities  were  required  for  the  purpose  of  assignment,  and 

effectinfic  a  transfer  of  shares  in  those  companies.  ^^^^\  ^/  ^'"ght 

^  to  deliver  them 

to  his  execu- 
The  Master  found  that  the  insurance  company  was  tors. 

constituted  by  a  deed  of  settlement,  by  which  it  was 
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1846.  declared  that  every  person  desirous  of  selling  his  shares 

in  the  company,  should  give  notice  of  such  desire,  in 
writing,  at  the  office  of  the  company,  and  should  describe 

j^'  in  such  notice  the  number  of  shares  to  be  sold  and  the 

persons  desirous  of  purchasing  them ;  that,  after  the 
court  of  directors  should  have  certified  that  the  person 
desirous  of  purchasing  the  shares  and  thereby  becoming 
a  proprietor  in  the  company,  was  fit  to  be  a  proprietor, 
then  the  person  desirous  of  selling  might  be  at  liberty 
to  transfer  his  shares  ;  that  such  transfer  should  be  made 
at  the  office  of  the  company,  by  an  instrument  in  writ- 
ing to  be  prepared  by  the  court  of  directors ;  and  that 
the  purchaser  should,  within  two  months  afterwards, 
execute  the  transfer,  which  was  also  to  be  signed  by 
three  of  the  directors  ;  and  that,  thereupon,  and  not  be- 
fore, the  transfer  was  complete.  And  the  Master  found 
that  the  before-mentioned  formalities  were  necessary, 
according  to  the  constitution  of  the  company,  for  eflfect- 
ing  a  transfer  of  shares  on  a  sale  by  a  proprietor ;  but 
he  did  not  find  that  any  formalities  were  necessary  for 
effecting  a  transfer  of  shares  by  way  of  voluntary  set- 
tlement or  assignment  in  trust,  without  pecuniary  con- 
sideration. The  Master  next  stated  that  the  banking 
company  also  was  constituted  by  a  deed  of  settlement; 
and  he  set  forth  the  clauses  of  it,  which  contained  the 
form  of  the  deed  and  the  other  formalities  required  on 
a  transfer  of  shares  in  that  company  on  a  sale  by  a  pro- 
prietor; but  he  did  not  find  that  any  formalities  were 
required  for  effecting  a  transfer  of  such  shares  by  way 
of  voluntary  settlement  or  assignment  in  trust,  without 
pecuniary  consideration,  except  that  notice  in  writing  of 
the  assignment  was  necessary  to  be  given  at  the  com- 
pany's office,  accompanied  by  a  requisition  that  the  as- 
signee might  be  registered,  in  the  books  of  the  com- 
pany, as  a  proprietor  of  the  shares  mentioned  in  the 
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assignment;  and  that,  on  the  company  approving  of  the  1846. 

requisition  and  the  assignee  executing  a  certain  deed  of 
covenant  with  two  of  the  directors,  he  would  be  regis- 
tered as  a  proprietor. 


With  respect  to  the  turnpike-road  securities,  it  ap- 
peared thaty  by  3  Geo.  4,  c.  126,  (for  amending  the  ge- 
neral laws  then  in  being,  for  regulating  turnpike-roads  in 
England),  sect  81,  a  transfer  of  them  was  to  be  made 
in  the  words  mentioned  in  the  Act,  or  words  to  the  like 
effect,  and  to  be  endorsed  or  written  under,  or  annexed  to 
the  securities,  and  signed  in  the  presence  of  and  attested 
by  one  or  more  credible  witnesses ;  and  the  transfer  was 
to  be  produced  and  notified  to  the  clerk  or  treasurer  of 
the  trustees  or   commissioners  of  the  road,  within  two 
calendar  months  next  after  the  date  thereof,  who  was  to 
enter  the  same  in  a  book  or  books  to  be  kept  for  that 
purpose,  and  such  transfer  was  then  to  entitle  the  assig- 
nee to  the  full  benefit  of  the  securities. 

At  the  hearing  of  the  Cause  for  further  directions, 

Mr.  Bethell  and  Mr.  Wright,  for  the  Plaintiff,  said 
that  their  client  submitted  to  dispose  of  the  securities 
and  shares  as  the  Court  should  direct. 

Mr.  Stuart  and  Mr.  Follett,  for  Alexander  Law  the 
yoanger,  said  that  the  assignment  made  by  Alexander 
law  the  elder,  was  sufficient,  of  itself,  to  vest  the  shares 
ia  the  insurance  company  in  the  Plaintiff;  for  the  Mas- 
ter had  found  that  no  formalities  were  required  for  effect- 
ing a  transfer  of  such  shares  on  a  voluntary  assignment. 
[The  Vice- Chancellor :  The  question  is  whether,  ac- 
cording to  the  true  construction  of  the  deed  by  which 
that  company  is  constituted,   the  voluntary  assignor 

Vol.  XV.  h 
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1846.  could  make  an  effectual  transfer,  without  the  sanction 

'        ^  and  approbation  of  the  company  ?     Does  not  the  word. 

Sea  RLE  'seller/  in  that  deed,  mean,  'assignor?'  The  deed 
seems  to  suggest,  although  the  Master  has  not  so  found, 
that  no  transfer  can  be  made  if  the  directors  of  the 
company  object  to  it.  Besides,  there  is  this  difficulty : 
I  am  asked,  in  a  suit  to  which  neither  the  insurance 
nor  the  banking  company  are  parties,  to  determine 
whether  the  Plaintiff  is  or  is  not  a  shareholder  with 
them.]  The  question  here  is  between  the  cestui  que 
trust  under  the  assignment,  and  the  executor  of  the 
settlor;  and  the  point  for  the  Court  to  determine  is 
whether  the  Plaintiff  has  not  such  a  title  in  him  as 
enables  him  to  hold  the  property  as  against  the  ex- 
ecutor. [The  Vtce-Ckancellor :  1  see,  on  reading  the 
bill,  that  the  Plaintiff  treats  himself  as  a  trustee,  but 
the  question  is  whether  he  has  become  a  trustee  in  the 
sense  of  having  the  property  vested  in  him.]  With 
respect  to  the  shares  in  the  Bank,  nothing  is  required 
to  be  done,  except  to  give  the  notice  and  make  the 
requisition  mentioned  by  the  Master;  and  that  can  be 
done  at  any  time :  Fortescue  v.  Barnet  (a),  Sham  v. 
Cadoffan(b),  Billy.  Cureton{c),  Antrobus  v.  Smithed), 
Ex  parte  Pye  (e). 

Mr.  Anderdon  and  Mr.  Shapter,  for  the  executors  of 
Alexander  Law  the  elder,  said  that,  in  order  to  render 
a  voluntary  assignment  effectual  in  favour  of  the  par- 
ties intended  to  be  benefited  by  it,  every  thing  must 
be  done,  in  the  lifetime  of  the  assignor,  to  vest  the 

(a)  3  Myl.  &  Keen,  36.  (c)  2  Myl.  &  Keen,  503. 

(6)  3   Sugd.   Vend.,    Ap-         (d)  12  Ves.  39. 
pendix.  (e)  18  Ves.  140. 
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property  in  the  assignee;  and  there  must  also  be  a  1846. 

▼alid  declaration  of  trust:  but,  in  the  present  case,  there      '        ''        ' 
was  neither  a  complete  assignment  nor  a  valid  declara-         Searle 
tioQ  of  trust  as  to  any  part  of  the  propeity ;  for  none  y 

of  the  formalities  required  for  effectually  transferring 
either  the  turnpike-road  securities  or  the  shares  in  the 
companies,  had  been  observed ;  and  there  was  no  valid 
declaration  of  trust,  for  an  invalid  assignment  could  not 
be  a  valid  declaration  of  trust ;  and,  consequently,  the 
property  in  dispute  must  be  declared  to  be  part  of  the 
assets  of  AlexoMder  Law  the  elder:  Ward  v.  Aud- 
land  {J \  Dillon  v.  Cappinig),  Jefferys  y.  JefferysQi), 
Malcolm  v.  Scott  (t),  Walburn  v.  Ingilby  (A),  Beatson  v. 
Beatsan  {t),  and  Edwards  v.  Jones  (m). 

The  Vice-Chancrllor  : 

I  do  not  understand  that  there  is  any  property  vested 
b  the  Plaintiff,  with  respect  to  which  I  can  make  any 
decree.  I  mean  to  be  understood  as  speaking  of  the 
tompike  bonds,  the  shares  in  the  Bank,  and  those  in 
the  insurance  company.  It  is  perfectly  plain,  from 
what  appears  on  the  Master's  report  with  regard  to  the 
shares,  and  on  the  Act  of  Parliament  with  regard  to 
the  turnpike  bonds,  that  no  interest  in  them  passed  to 
the  Plaintiff;  and,  consequently,  he  is  merely  the  holder 
of  documents  that  belong  to  the  personal  representative 
of  Alexander  Law  the  elder.  If  that  gentleman  had 
not  attempted  to  make  any  assignment  of  either  the 
bonds  or  the  shares,  but  had  simply  declared,  in  writ- 

(/)  Ante,  Vol.  VIIL,  p.  (i)  3  Hare,  39- 

571 ;  8  Beav.  201.  (Je)  1  Myl.  &  Keen,  61. 

{g)  4  MyL  &  Cr.  647.  (/)  Ante,Vo\.  XIL,  p.  381. 

(h)  Cr.  &  Phill.  138.  (m)  1  Myl.  &  Cr.  a  26  . 
H  2 
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1846.  ingy  that  he  would  hold  them  upon  the  same  trusts  as 
are  expressed  in  the  deed^  that  declaration  would  have 
been  binding   upon   him;   and   whatever  bound    him 

j^^^  would  have  bound  his  personal  representative.     But  it 

is  evident  that  he  had  no  intention  whatever  of  being 
himself  a  trustee  for  any  one ;  and  that  he  meant  all 
the  persons  named  in  the  deed  as  cestuis  que  trust,  to 
take  the  provisions  intended  for  them  through  the 
operation  of  that  deed.  He  omitted,  however,  to  take 
the  proper  steps  to  make  that  deed  an  effectual  assign- 
ment, and  therefore  both  the  legal  and  the  beneficial 
interest  in  the  bonds  and  shares  remained  vested  in  him 
at  his  death. 

Declare  that  no  interest,  either  in  the  bonds  or  in  the 
shares,  passed  to  the  Plaintiff,  and  that  the  same  are  not 
affected  by  any  declaration  of  trust,  and  that  he  ought 
to  deliver  over  the  documents  in  his  hands  to  the  per- 
sonal representative  of  Alexander  Law  the  settlor. 
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CHAMPION  V.  CHAMPION.  1846: 

23rd  &  24th 
1  HE  Plaintiffs  and  the  Defendants,  Ouy  Cfiampion  and  Peb. 

W.  H.  Wright,  had  been  co-partners  as  vinegar  makers.    ^       .     .       ^ 
^.  n-^  1  1         ^-iii.  Examination  of 

On  the  31st  of  December  1839,  they  dissolved  their  co-    ^  Defendant  as 

partnership,  and,  by  a  deed  dated  the  14th  of  January       a  IFitness^ 

1840,  they  assigned  all  the  property  of  it  to  the  Defendant    j  filed  a  bill 

Thomas  Champion,  their  largest  creditor,  in  trust,  after  against  B.  and 

retaining:  his  own  debt  and  payine:  the  debts  of  their  other  ^' — ^;  ^*^ , 
J  ..    . ,     1^  ,      ,.^        V  ,  'he  principal 

creditors,  to  divide  the  surplus  (if  any)  amongst  them  ac-  Defendant  and 

cording  to  their  shares  in  the  gains  and  profits  of  the  busi-  the  only  ques- 

ness.  Thomas  Champion  was  the  principal  Defendant :  in-  Q^use"was  be- 

deed  the  only  question  in  the  suit  was  between  him  and  the  tween  J.  and 

Plaintiffs.     It  related  to  the  price  which  he  was  to  pay  ^l""'    1^"' t"® 
-  n    I  1.    1      1  Court  could  not 

for  some  vmegar,  part  of  the  property  of  the  late  co-  ^,^^6  a  com- 

partnership:  and  Guy  Champion  and  Wright  were  charg-  plete  decree 

ed  by  the  bill  as  acting  in  concert  and  collusion  with  ^*'  ^^}  ?^  *^" 

him.  taken  as  be- 

tween A.  and 

The  Plaintiffs  had  examined   Guy   Champion  as  a  had  examined' 

witness  in  the  Cause ;  and,  at  the  hearing  Mr.  Bethell  C-  as  a  witness 

and  Mr.  Hardy,  who  appeared  for  Thomas  C/iampion,  ^j^^  Court  held 

said  that,  on  that  account,  the  Court  would  make  no  that  no  decree 

decree,  and  the  bill  must  be  dismissed  :    Bemal  v.  The  ?o"[^  be  made 

m  the  8Uit|  and 
Marquis   of  Donegal  (a),    Lautour    v.  Holcombe  (6),  dismissed  the 

Nightingale  v.  Dodd  (c),  Carter  v.  Hawley  (d),  Thomp-  bill ;  but  with- 

m  V.  Harrison  (e),  and  Hulton  v.  Sandys  (/).  ^^^  g[?Jg  ^^®^^® 

new  one. 
Mr.  James  Parher,  with  whom  was  Mr.  Hubback, 

(a)  3  Dow,  133.  (J)  Ibid,  note. 

(6)  Ante,  Vol.  VIII.,  p.  76.        ((?)  1  Cox,  344. 
(c)  Amb.  583-  (J)  1  Youn.  602. 
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1846.  for  the  Plaintiffs,  said  he  did  not  ask  for  any  relief 

*        "^  whatever  as  against  Guy  Champion. 
Champion 

^      ^*  Mr.  Stuart,  Mr.  Randell,  and  Mr.  J.  Baily,  appear- 

Champion.  ,  ^      ,        ,             . 

ed  for  the  other  parties. 


The  Vice-Chancellob  : 

I  do  not  think  it  necessary  for  me  to  express  any 
opinion  as  to  the  principal  question  in  the  Cause ;  be- 
cause the  course  which  the  Plaintiffs  have  pursued  has 
made  it  impossible  for  me  to  grant  the  decree  as  they 
ask  it. 

The  bill  is  filed,  in  effect,  to  have  a  performance,  by  7%o- 
mas  Champion,  of  the  trusts  created  by  the  deed  of  Janu- 
ary 1840 ;  and,  if  that  had  been  all,  the  case  would  have 
been  a  very  simple  one :  for  Thomas  Champion  would 
have  had  nothing  more  to  do  than  to  make  out  an  ac- 
count of  what,  upon  the  foundation  of  the  deed,  ought 
to  be  taken  to  be  the  real  value  of  the  vinegar  which 
was  part  of  the  stock  in  trade  of  the  late  co-partnership. 

But  observe  what  he  was  required  to  do  by  the  deed. 
In  the  first  place,  he  was  to  pay,  out  of  the  amount  at 
which  the  stock  and  debts  due  to  the  late  partnership 
should  be  valued  to  him,  all  the  debts  and  engoge- 
ments  of,  and  due  and  owing  fi-om  the  partnership  on 
the  31st  of  December  1830,  and  he  was  to  retain 
thereout  his  own  debts ;  and  then  he  was  to  pay,  out 
of  the  residue,  the  sums  appearing,  by  the  partnership 
books,  to  be  due  to  each  of  the  late  co-partners,  on 
the  31st  of  December  1830,  and  lastly,  he  was  to  pay 
and  divide  whatever  balance  might  remain,  unto  and 
between  the  late  co-partners,  according  to  their  several 
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and  respective  interests  in  the  gains  and  profits  of  the 

concern.     Now,  how  is  that  to  be  done  without  first 

taking  an  account  of  all  the  dealings  and  transactions  of 

the  partnership  between  the  Plaintifis  and  Guy  Champion 

and  Wright  f    How  can  the  amount  to  be  paid  to  each 

of  them  be  ascertained  without  taking  that  account  ?    It 

is  perfectly  plain,  according  to  the  constitution  of  the 

deed,  that  Thotnas  Champion  is  not  to  be  called  into  Court 

twice :  once,  to  have  established  against  him  what  is  the 

price  that  he  ought  to  pay  for  the  vinegar,  and  again, 

b  order  that  he  may  apportion,  out  of  the  ascertained 

fund  for  which  he  shall  have  been  declared  liable,  the 

different  parts  to  which  the  Plaintiffs  and  their  two  former 

co-partners  may  be  found  to  be  entitled.    Therefore,  the 

decree  must,  of  necessity,  be  an  adverse  decree  for  the 

purpose  of  ascertaining,  as  between  the  Plaintiffs  and  Guy 

Champion,  what  is  the  amount  of  the  share  coming  to 

Gyy  Champion. 


1846. 
Champion 

V. 

Champioit. 


I  have  not  been  able  to  divest  myself  of  that  opinion 
from  the  time  when  the  objection  was  first  made.  I  have 
since  had  an  opportunity  of  considering  what  are  the 
obligations  imposed,  by  the  deed,  on  Thomas  Champion 
with  regard  to  the  amount  to  be  paid  for  the  vinegar,  and 
with  regard  to  the  sum  to  be  paid  by  him  when  that 
amount  has  been  ascertained.  He  is  to  do  something 
with  the  sum  due  firom  him,  when  the  amount  of  it  has 
been  ascertained,  fiut  the  Plaintiffs,  by  the  course  which 
they  have  taken,  have  disabled  themselves  from  having 
any  account  taken  between  themselves  and  Guy  Cham" 
pion ;  and,  consequently,  they  cannot  have  that  relief 
which,  but  for  taking  that  course,  they  would  have 
been  entitled  to. 


Nothing  can  be  more   explicit   than  the   language 
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1846. 


Champioh 
Champion. 


of  Lord  JEldon  in  Bernal  v.  The  Marquis  of  Donegal, 
His  Lordship  says  :  ''There  is  nothing  better  established 
than  this,  that  if  they  choose  to  examine  a  Defendant  as  a 
witness^  they  cannot  have  any  decree  against  him." 

What  reason  the  Plaintiffs  had  for  examining  Guy 
Champion,  I  cannot  discover ;  but,  whatever  that  reason 
may  have  been,  my  opinion  is  that  this  bill  cannot  be 
maintained. 

Bill  dismissed  with  costs ;  but  without  prejudice  to 
the  Plaintiffs  filing  a  new  bill. 


1846: 

«5th  Feb. 
* ,, f 

Plaintiff". 

Costs, 
Practice, 

A  Plaintiff, 
whose  residence 
was  correctly 
stated  in  the 
bill,  ordered  to 
give  security 
for  costs,  be- 
cause he  had 
frequently 
changed  his 
place  of  abode 
since  the  hill 
was  filed. 


PLAYER  V.  ANDERSON. 

JVlR.  Stuart  and  Mr.  Stratton,  for  the  Defendant, 
moved  that  the  Plaintiff  might  be  ordered  to  give  secu- 
rity for  the  costs  of  the  suit,  on  the  ground  that  he  had 
no  permanent  place  of  residence. 

The  Plaintiff  was  described  in  the  bill  as  of  No.  13, 
Burystreet,  St,  Jameses,  which,  at  that  time,  was  his  real 
place  of  residence ;  but  he  merely  lodged  there,  and 
removed  from  thence  about  a  fortnight  afterwards.  He 
then  went  to  Paris,  next  to  Carlisle,  and  subsequently 
to  Bath,  where,  it  was  said,  he  was  still  residing  with  his 
relatives. 

The  cases  cited  in  support  of  the  motion  were  Weeks 
v.  Cole  (a),  Sandys  v.  Lony  (ft),  and  Calvert  v.  Day  (c). 

(a)  14  Ves.  518.  (6)  3  Myl.^&  Keen,  487. 

(c)  3  Youn.  k  Coll.  Eq.  Ex.  217. 


V. 

Anderson. 


CASES   IN    CHANCERY.  106 

Jdr.  Bethell,  contra,  said  there  was  no  misdescription  1846. 

of  the  Plaintiff  in  the  bill ;  for  he  was  residing  in  Bury-  ' 

Ureei  at  the  time  when  the  bill  was  filed ;  that  he  after-  Player 
wards  went  to  Paris,  but  for  only  a  temporary  pur- 
pose ;  and  that  he  was  now  resident  with  his  relatives 
at  Bath ;  and  that  there  was  no  instance  in  which  a 
Defendant  had  been  ordered  to  give  security  for  costs, 
merely  because  he  had  not  resided  in  the  same  place 
from  the  commencement  to  the  end  of  the  suit. 


The  Vice-Chancellor  : 

It  is  true  that  there  is  no  misdescription  of  the  Plain- 
tiff in  the  bill.  But,  though  it  gives  a  description  of 
him  which  was  correct  at  the  time,  it  gives  no  useful 
inforaiation  to  the  Defendant.  For  it  appears,  from  the 
affidavits,  that  the  Plaintiff  has  since  frequently  changed 
his  place  of  residence ;  and  therefore  you  cannot  infer 
that  he  will  remain  long  in  any  situation.  So  that  the 
case  falls  within  the  principle  of  Calvert  v.  I>ai/,  and 
I  shall  make  the  order. 
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1846: 

3rd,  4th,  &  5th 

March. 


SWABEY  V.  SWABEY. 


JSYan  indenture  dated  the  12th  of  June  1815^  Thomat 

DevUee  and  next  Lynch  GoUbom,  in  consideration  of  600/.,  granted  an 

of  Kin. 

Merger^ 

Incumbrances, 

Charges. 


A.y  on  her  fa- 
ther's death, 
became  seised 
of  real  estates 
as  his  heir,  and 
entitled  under 
his  marriage 
settlement  to  a 
sum  which  the 
trustees  of  the 
settlement  had 
lent  him  on 


annuity  or  rent-charge  of  60/.  a  year,  out  of  a  house 
numbered  one  in  Bedford-square^  Brighton^  to  Henry 
WiUiam  Cole,  during  the  lives  of  the  grantee  and 
certain  other  persons,  and  the  lives  and  life  of  the 
survivors  or  survivor  of  them,  and  appointed  the  house 
to  John  Cooper  for  two  hundred  years,  upon  certain 
trusts  for  better  securing  the  annuity.  By  an  inden- 
ture dated  the  16th  of  December  1841,  Cok  assigned 
the  annuity  to  Thomas  Evans. 


By  an  indenture  dated  the  25th  of  March  1823  and 
made  between  T.  L.  Golebom  and  Catherine  his  wife  of 
Suitfs.     ^      ^  *^^  ^^^  P^^'  ^^®'^  daughter,  Catherine  Oolebom,  who 
The  testatrix,  was  the  testatrix  in  the  Cause,  of  the  second  part,  and 

by  a  deed  exe-      Maurice  Swabey  and  T.  H.  Mortimer  of  the  third  part, 
cuted  shortly         ,„^^,,,  ,  ^ 

before  her  will,  T.  Z.  Goleborn  made  an  appomtment,  by  way  of  mort- 
gage, of  the  before-mentioned  house  and  two  others  ad- 
joining it,  to  Maurice  Swabey  and  Mortimer  in  fee,  for 
securing  the  re-transfer  of  2,328/.  175.  10  d.  Consols 
into  their  names  upon  the  trusts  of  his  marriage  settle- 
ment, and  the  payment  to  them,  in  the  meantime,  of  the 
amount  of  the  dividends  of  that  sum. 


charged  the 
estates  and  the 
sum  secured  on 
them  with  an 
annuity,  and 
otherwise  show- 
ed that  she  in- 
tended ihe 


mortgage  to  be 
kept  on  foot,  for 

the  purpose,  at  least,  of  securing  the  annuity.  By  her  will  she  de- 
vised the  estates,  afler  the  payment  of  her  own  debts,  and  after  her 
Joiher*s  affairs  should  have  been  settled,  to  B.j  and  died  i  ntestate  as 
to  her  residuary  personal  estate.  Held  that,  as  against  her  next 
of  kin,  the  incumbrance  created  on  the  estate,  by  her  father,  must 
be  considered  to  ha  ve  merged  in  it. 
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By  an  indenture  dated  the  18th  of  February  1829^  and 
made  between  the  same  parties  as  the  preceding  one,  T. 
L,  Golebom  made  a  further  charge  upon  the  three  houses 
for  securing  the  re-transfer  of  2,736  /.  18«.  Reduced  An- 
nuities into  the  names  of  Maurice  Swabey  and  Mortimer 
upon  the  trusts  of  the  settlement,  and  the  payment  to 
them,  in  the  meantime,  of  the  amount  of  the  dividends 
to  become  due  on  that  sum. 


1846. 


SWABIT 
SWABET, 


By  an  indenture  dated  the  29th  of  May  1829,  T.  L. 
Gokbom  granted  an  annuity  or  rent-charge  of  70  L  a 
year,  out  of  the  three  houses,  to  W.  T.  Luxmoore,  during 
the  lives  of  the  grantee  and  certain  other  persons,  and  the 
lives  and  life  of  the  survivors  and  survivor  of  them,  and 
appointed  the  houses  to  IL  N.  Canning  for  ninety-nine 
years,  upon  certain  trusts  for  better  securing  that  an- 
nuity. 

By  another  indenture  dated  the  16th  of  December 
1841,andmade  between  Catherine  Golebom^  the  testatrix, 
of  the  first  part,  Thomas  Evans  of  the  second  part,  and 
Thomas  Clarke  of  the  third  part ;  after  reciting  that  the 
two  sums  of  stock  belonged  to  Maurice  Swabey  and 
Mortimer  as  the  trustees  of  Mr.  and  Mrs.  Goleborn'% 
marriage  settlement,  by  which  the  same  were  settled  in 
trust,  after  their  deaths,  for  the  issue  of  their  marriage 
absolutely ;  and  that  Mr.  Goleborn  died  on  the  7th  of 
January  1837*,  without  having  re-transferred  the  sums 
of  stock,  and  that  he  left,  his  widow,  Catherine  Golebom 
and  the  testatrix,  his  only  child ;  and  that  his  widow 
had  since  died,  whereupon  the  testatrix  became  ab- 
solutely entitled,  under  the^  trusts  of  the   settlement, 


*  He  died  intestate  and  insolvent,  and  the  testatrix  was 
his  heir,  though  the  deed  did  not  so  recite. 
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1846. 


SWABET 

V, 
SwABET. 


to  the  two  sums  of  stock,  for  her  own  use  and  benefit, 
and  to  the  securities  for  the  same  comprised  in  the 
indentures  of  the  25th  of  March  1823  and  the  18th 
of  February  1829;  she,  for  the  considerations  in  the 
now-stating  indenture  mentioned,  granted  to  Thomas 
Evans  an  annuity  of  60  L  for  his  life,  to  commence  from 
the  day  of  the  death  of  H.  L.  Cole,  in  case  Evans 
should  be  then  living ;  and  she  granted  and  released, 
and  also  assigned  and  transferred  the  houses  and  the 
two  sums  of  stock  lent  and  advanced  on  the  security  of 
theniy  or  so  much  of  the  same  sums  cts  then  remained 
due,  to  T.  Clarke,  his  heirs,  executors,  &c.,  upon  certain 
trusts  for  securing  the  payment  of  the  annuity  thereby 
granted,  and,  subject  thereto,  upon  trust  for  herself,  her 
heirs,  executors,  administrators,  and  assigns;  and  the 
indenture  contained  a  proviso  that,  in  case  the  heirs,  exe- 
cutors, or  administrators  of  her  fether  should,  at  any  time 
thereafter,  repurchase  the  annuity  granted  by  the  inden- 
ture of  the  12th  of  June  1815,  in  pursuance  of  the 
power  given  by  such  indenture  for  that  purpose,  and  the 
same  annuity  should  thereby  cease  and  determine,  the 
annuity  granted  by  the  now-stating  indenture  should 
also  cease  and  determine. 


The  testatrix  died  on  the  28th  of  March  1843,  having 
made  her  will,  dated  the  21st  of  February  1842,  which 
was,  in  part,  as  follows :  **  I  appoint  Maurice  C  M. 
Swabey  to  be  my  sole  executor;  and  I  charge  liim  to 
fulfil  the  intention  of  this  my  will.  I  charge  my  fret^ 
hold  property,  numbers  1,  2,  and  3,  in  Bedford-square, 
Brighton,  Sussex,  with  the  yearly  sum  of  80  i,  to  be 
paid  to  my  faithful  servant  Thomas  Evans,  I  wish  my 
just  debts  and  funeral  expenses  to  be  paid.  My  an- 
nuity from  Henry  B.  Swabey,  Esq.,  and  the  residue 
of  the  rents  of  numbers  1,  2,  and  3,  Bedford-Square, 
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Brightanf  Sussex,  after  the  annuities  upon  those  houses 
have  been  paid,  /  wish  to  be  applied  in  the  settlement  of 
tke  affairs  of  my  late  dear  father.     If  Henry  B.  Swabey, 
esq.,    should  think  proper  to  redeem  the  annuity  of 
4807.  by  the  payment  of  4,120/.,  then  I  wish  the  4,1207. 
to  be  invested  in  the  Three-and-a-half  per  Cents.,  and 
the  dividends  to  be  applied  to  the  settlement  of  my  late 
father's   affairs:   and  if  my  three  houses  at  Brighton 
should  happen  to  be  untenanted,  or,  from  any  other 
cause,  should  not  produce  the  annuity  of  80  /.,  then  I 
^sh  ray  executor  to  make  up  the  full  sum  of  80  /.  per 
mmumy  or  to  pay  the  whole  of  it  to  Thomas  Evans  out 
of  my  annuity  of  480  Z.  from  Henry  B.  Swabey,     After 
the  affairs  of  my  dear  father  shall  have  been  settled, 
my  own  just  debts,  funeral  expenses  and  other  legacies 
having  been  first  discharged,  I  leave  to  my  godson, 
Henry  Swabey,  my  three  houses  at  Brighton,  my  an- 
nuity of  480  L  from  Henry  B.  Swabey ^  my  plate,  linen, 
books,  wine,  china,  and  furniture.^'     The  teistatrix  then 
left  one  year's  wages  to  all  her  servants,  and  legacies  of 
20/.  each  to  certain  other  persons. 
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SWABET 

V. 
SWABBT; 


By  the  decree  made  at  the  hearing  of  the  Cause  in 
July  1843,  the  Master  was  directed  to  take  an  account 
of  the  testatrix's  personal  estate  come  to  the  hands  of 
her  executors,  distinguishing  the  personal  estate  speci- 
fically bequeathed  from  the  personal  estate  not  speci- 
fically bequeathed ;  and  also  to  take  an  account  of  her 
debts,  funeral,  and  testamentary  expenses,  legacies,  and 
annuities,  and  to  inquire  and  state  whether  any  part  of 
her  personal  estate  was  outstanding  or  undisposed  of: 
and  it  was  ordered  that  her  personal  estate  not  specifi- 
cally bequeathed,  should  be  applied  in  payment  of  her 
debts  and  funeral  expenses,  and  then  of  the  legacies  and 
annuities  given  by  her  will :  and  the  Master  was  directed 
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1846. 


SWABET 

0. 
SWABBT. 


to  inquire  and  state  what  real  estates  she  was  seised, 
possessed  of,  or  entitled  onto  at  her  death;  and  whether 
anj  and  what  charges  or  incumbrances  were  made  by 
her  or  her  father,  or  by  any  other  person  or  persons  cm 
those  estates;  and  whether  any  of  her  father's  debts  still 
remained  due  and  recoverable:  and,  if  the  Master  should 
find  that  there  were  any  of  such  last-mentioned  debts, 
then  he  was  to  take  an  account  of  them,  and  to  compute 
interest  on  such  of  them  as  carried  interest. 


On  the  19th  of  May  1846,  the  Master  reported  that, 
including  4,120/.,  which  had  been  paid  by  H.  B.  Swa" 
bey,  for  the  repurchase  of  the  annuity  of  480/.,  the  exe- 
cutor had  received,  on  account  of  the  testatrix's  perso- 
nal estate  specifically  bequeathed,  sums  amounting  to 
6,496/.  5s.  2d.;  that,  including  the  investment  by  him 
of  the  4,120/.  in  Consols,  he  had  expended,  on  account 
of  the  personal  estate  specifically  bequeathed,  sums 
amounting  to  4,128/.  25.,  which  being  deducted  from 
the  6,496/.  5s.  2d.,  lefl  a  balance  of  1,368/.  3s.  2d.  due 
from  him  in  respect  of  the  personal  estate  specifically 
bequeathed ;  that  no  sum  had  come  to  his  hands  in  re- 
spect of  the  personal  estate  not  specifically  bequeathed, 
but  that  he  had  paid,  on  account  thereof,  sums  amount- 
ing to  1,262/.  IBs.  Sd.  The  Master  further  found 
248/.  165.  to  be  due  to  T.  Evans,  in  respect  of  the 
annuity  of  60  /.  granted  by  the  indenture  of  the  12th  of 
June  1816;  and  that,  it  Evans  should  survive  J?.  L.  Cote, 
he  would  become  entitled,  under  the  second  indenture  of 
the  16th  of  December  1841,  to  another  annuity  of  60  i 
to  commence  from  Cob^s  death :  that  163  /.  65.  lid.  was 
due  to  Luxmoore  in  respect  of  the  annuity  granted  to 
him  by  the  indenture  of  the  29th  of  May  18*29:  that 
the  testatrix's  funeral  and  testamentary  expenses  had 
been  paid  by  her  executor:  that  none  of  the  legacies 
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gifen  by  her  will,  nor  the  arrears  of  the  annuity  thereby 
ghren  to  Thcmas  Evans,  had  been  paid,  and  that 
S97  2.  13  «.  3  dl  was  due  in  respect  of  those  legacies  and 
urears. 

With  respect  to  the  testatrix's  personal  estate  out- 
landing  and  undisposed  of,  the  Master  found  that  it  con- 
dsted  of  the  two  sums  of  2,328/.  17  s.  10  d.  Consols  and 
i,736 L  IBs.  Reducedy  charged  on  the  Brighton  houses  by 
the  indentures  of  the  26th  of  March  1823  and  the  18th  of 
February  1829,  and  of  4,130/.  6s.  6d.  Consols  standing 

m  the  name  of  her  executor,  which  he  had  purchased 

with  the  sum  paid  for  the  repurchase  of  the  annuity 

of  4802. 

With  respect  to  the  testatrix's  real  estates,  the  Master 
fomd  that  she  was  seised  in  fee  of  the  three  houses  be- 
fore-mentioned*; and  that  her  executor  had  received 
3772.  175.  9d.  on  account  of  the  rents  of  them  accrued 
since  her  death. 

The  Master  next  set  forth  the  contents  of  the  inden- 
tuies  of  the  12th  of  June  1815,  the  25th  of  March 
1823,  the  18th  of  February  1829,  the  29th  of  May  1829, 
and  the  Idth  of  December  1841,  as  they  are  hereinbefore 
stated,  and  found  that  the  testatrix's  father  had  charged 
tnd  incumbered  the  house  numbered  one  with  the  an- 
nuity of  60  /.  to  Cole,  which  had  been  assigned  to  JSvans, 
and  that  and  the  other  two  houses,  with  the  repayment 
of  the  2,328/.  lis.  lOd.  Consols  and  2735/.  I85.  Re- 
duced, lent  and  adyanced  to  him  and  still  due  and  owing, 
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SwABEY 

V. 
SwABEY. 


*  How  the  testatrix  became  seised  of  the  houses  did  not 
appear  on  this  report ;  but  see  the  next  page. 


SWABSY 
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1 846.  and  also  with  the  annuity  to  Luxmoare ;  and  that,  by 

the  second  indenture  of  the  16th  of  December  1841,  the 
testatrix  had  charged  and  incumbered  the  three  bouses 
SwABET.  ^^^  ^^  ^^  '^^  last'tnentioned  sums  of  stock  and  the 
securities  for  the  same,  to  which  she  became  absolutely 
entitled  as  thereinbefore  mentioned,  with  the  annuity  of 
60  /.  to  Evans,  to  commence  on  Cole's  death. 

With  respect  to  the  debts  of  the  testatrix's  father 
the  Master  found  that  a  sum  of  1>616 1,  4  s.  td,  due  to 
S.  Clarke  in  respect  of  certain  bill  transactions  between 
him  and  the  testatrix's  father,  was  the  only  debt  due 
and  recoverable  at  the  date  of  the  decree. 

The  annuity  granted  to  Cole  and  assigned  to  Evans, 
and  the  annuity  granted  to  Luxmoore,  being  redeemable 
on  certain  terms,  the  Plaintiff,  on  the  3rd  of  June  1845, 
petitioned  for  and  obtained  an  order,  by  which  the 
Master  was  directed  to  inquire  and  state  whether  it 
would  be  fit  and  proper  and  for  the  benefit  of  the  parties 
interested  in  the  estate  of  the  testatrix,  that  those  an- 
nuities should  be  repurchased. 

The  Master  reported  in  the  affirmative.  In  his  report 
he  stated  that,  by  indentures  of  lease  and  release  dated 
the  21st  and  23rd  of  December  1839,  and  endorsed  on 
the  indenture  of  the  26th  of  March  1823,  and  made 
between  Maurice  Swabey  and  Mortimer  of  the  one 
part,  and  the  testatrix  of  the  other  part,  after  recit* 
ing  the  death  of  the  testatrix's  father  without  having  re- 
transferred  either  the  2,328/.  175.  10  d.  Consols  or  the 
2,735/.  185.  Reduced,  into  the  names  of  ilfaurtce  Swabey 
and  Mortimer,  and  that  he  left  his  wife  and  the  testatrix, 
his  only  child,  him  surviving,  and  that  his  wife  had  since 


CASES    IN    CHANCERY. 


lid 


died,  whereupon  the  testatrix  became  absolutely  entitled 
to  the  two  last-mentioned  sums  of  stock,  for  her  own  use 
and  benefit :  Maurice  Swabey  and  Mortimer ,  for  a  nomi- 
nal consideration,  conveyed  the  three  houses  at  Brighton 
onto  and  to  the  use  of  the  testatrix,  her  heirs  and  as- 
signs ;  but  subject  to  such  equity  of  redemption  as  the 
buses  were  then  subject  to  by  virtue  of  the  indenture  of 
ike  25/A  of  March  1823,  and  the  indenture  of  the  l^th 
isf  February  1829. 


1846. 


SWABET 

v. 

SwABET. 


The  Master  next  set  forth  the  deed  of  the  16th  of 
December  1841,  by  which  the  testatrix  granted  to  Evans 
the  annuity  of  60  /.,  to  commence  on  Cofc's  death.  It 
then  appeared  that  that  deed  recited  that  Evans  had 
purchased  Cole's  annuity  at  the  testatrix's  request  and 
in  consideration  of  her  having  agreed  to  grant  to  him 
the  annuity  thereby  granted ;  and  that,  for  some  time 
past,  she  had  been  in  receipt  of  the  rents  of  the  houses,  as 
f^  mortgagee  as  aforesaid,  and  had  paid,  out  of  such 
part  as  had  arisen  from  the  house  numbered  one,  the 
uiDQity  of  60  Z.  granted  by  the  indenture  of  the  12  th  of 
Jane  1815. 


On  the  23rd  of  June  1845,  the  last-mentioned  report 
was  confirmed,  and  M.  C.  M.  Swabey,  the  executor  of 
the  testatrix,  was  ordered  to  re-purchase  the  two  annuities 
mentioned  in  the  order  of  the  3rd  of  June,  out  of  the 
4,130/.  6s.  Qd.  Consols  standing  in  his  name,  that  being 
the  fund  which  the  Master,  in  obedience  to  the  order, 
bad  certified  that  it  would  be  fit  and  proper  and  bene- 
ficial to  the  parties  interested  in  the  testatrix's  estate, 
to  apply  for  that  purpose. 

The  Cause  now  came  on  to  be   heard   for  further 
directions. 
Vol.  XV.  i 


V 

SWABXT 
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1846.  Mr.  Stuart  and  Mr.  G.  L.  Russell,  for  the  Plaintifi; 

said  that  the  testatrix  had  not  made  any  disposition  of 
her  residuary  estate;  and,  therefore,  her  next  of  kin  had 
SwAiKST  ^^^  made  Defendants  to  the  suit;  and  it  would  be  con- 
tendedi  for  them,  that  the  effect  of  the  deed  of  the  16th 
of  December  1841,  by  which  the  testatrix  granted  and 
secured  the  aimuity  of  60/.  to  ^Ivatis,  was  to  keep  alive 
the  charges  created  on  the  houses  by  the  deeds  of  the 
25th  of  March  1823  and  the  18th  of  February  1829; 
and  that  the  two  sums  of  stock  secured  by  those  charges, 
formed  part  of  the  testatrix's  undisposed-of  residue: 
but  they  submitted,  first,  that,  as  the  testatrix  had  bc^ 
come  entitled  to  the  property  on  which  those  sums  were 
charged  and  also  to  the  sums  themselves,  the  charges 
had  become  merged ;  and,  secondly,  that,  if  the  charges 
were  still  subsisting,  the  effect  of  the  will  was  to  give 
the  property  to  the  Plaintiff,  freed  from  those  charges. 

Mr.  Bethell  and  Mr.  C.  Hall,  for  the  testatrix's  next 
of  kin,  contended  that  the  charges  were  subsisting ;  that 
the  language  of  the  will  was  not  sufficient  to  pass  the 
sums  of  stock  to  the  Plaintiff,  and  that  it  tended  rather 
to  keep  the  charges  on  foot  than  otherwise.  They  said 
that  Luxmoore's  annuity  and  the  term  by  which  it  was 
secured,  were  interposed  between  the  stock-mortgages 
and  the  fee-simple  in  the  property  mortgaged ;  that  the 
release  of  the  23rd  of  December  1889,  by  which  those 
mortgages  and  the  sums  due  on  them  were  conveyed 
and  transferred  to  the  testatrix,  did  not  shew  either  that 
her  father  had  died  intestate,  or  that  she  was  his  heir; 
and  that  it  conveyed  the  property  to  the  testatrix,  sub- 
ject, expressly,  to  the  equity  of  redemption  to  which  it 
was  subject  by  vurtue  of  the  indenture  of  the  26th  of 
March  1823;  and,  therefore,  the  intention  of  the  parties 
to  keep  the  charges  on  foot,  was  apparent ;  besides  which, 
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the  houses  would  have  been  assets  to  pay  the  father's 
debts,  and  therefore  it  was  the  interest  of  the  testatrix 
to  keep  the  charges  alive  2  Forbes  v.  Moffatt  (a),  Earl  of 
Clarmidan  y.  £arham(b);  that,  by  the  deed  of  the  16th 
of  December  1841,  by  which  the  testatrix  granted  the 
reTersionary  annuity  to  JEhans,  she  recognised  her  cha- 
ncter  as  mortgagee  of  the  houses ;  for,  by  that  deed,  she 
recited  that  she  was  in  receipt  of  the  rents  of  the  houses 
tt  mortgagee  and  that,  on  the  death  of  her  mother,  she 
became  absolutely  entitled,  not  to  the  houses,  but  to 
the  two  sums  of  stock  and  to  the  securities  for  the 
same ;  and  then,  by  the  witnessing  part,  she  assigned 
the  sums  of  stock  and  the  securities  for  them  to  a  trus- 
tee, upon  certain  trusts  for  securing  the  annuity,  and, 
sabjeet  thereto^  in  trust  for  herself,  her  heirs,  executors 
(nd administrators'^  therefore  that  deed  shewed,  most 
conclusively,  that  the  testatrix  considered  the  charges  as 
subfiistingj  and  the  sums  of  stock  secured   by  those 
charges,  as  distinct  and  separate  subjects  of  property ; 
besides  which,  the  charges  must,  of  necessity,  be  kept  on 
ibot,  because  they  were  made  part  of  the  security  for  the 
annuity  granted  by  that  deed;  that  nothing  was  to  be 
collected,  from  the  will,  in  favour  of  either  of  the  claim- 
ants; that,  by  the  words:  "  the  affairs  of  my  late  father," 
the  testatrix  meant,  not  the  debts  due  from  him  to  her 
adf,  but  the  debts  due  to  his  other  creditors ;  that,  at  all 
events,  it  appeared  that  the  testatrix,  very  shortly  before 
she  made  her  will,  intended  the  sums  of  stock  to  remain 
distinct  from  the  houses ;  and,  therefore,  it  was  incum- 
bent on  the  other  side  to  shew  that  she  changed  her  in- 
tention daring  the  short  interval  between  the  date  of  that 
deed  and  the  date  of  her  will:  Ibhetson  v.  Ibbetson(c). 

(a)  18  Ves.  384.  (c)  Ante,  Vol  XII.  p.  206 ; 

(b)  1  Youn.  &  Coll.  N.  C.     see  pp.  ai6  &  217* 
688;  see  701  &702. 
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Mr.  James  Parker  and  Mr.  Batten  appeared  for  the 
executor  of  the  will. 

The  Vice-Chancellor,  in  the  coarse  of  the  argument^ 
said  :  The  testatrix  says :  "  After  the  affairs  of  my  dear 
father  shall  have  been  settled,  my  own  just  debts, 
funeral  expenses  and  other  legacies  having  been  first 
discharged,  I  leave  to  my  dear  godson,  Henry  Swa- 
bey,  my  three  houses,  numbers  1,  2,  &  3,  Bedfard-- 
square,  Brighton.'*  Now,  the  sums  secured  by  the 
mortgages  were  debts  due  from  her  falher,  and  there- 
fore they  were  debts  which  the  testatrix  directed  to 
be  paid.  How  can  they  be  better  paid  than  by  releas- 
ing or  merging  them?  How  can  those  debts  be  kept 
subsisting  for  the  benefit  of  the  testatrix's  next  of 
kin? 


At  the  conclusion  of  the  argument.  His  Honor  deli- 
vered  judgment  as  follows  :— 

In  this  case  I  have  to  construe  the  language  of  a  lady, 
who  appears  to  have  made  her  will  without  any  profes- 
sional assistance. 


She  seems  to  have  entertained  a  strong  filial  regard 
for  her  father,  and  to  have  wished  that  all  his  debts 
might  be  paid.  She  says  :  '*  I  wish  my  just  debts  and 
my  funeral  expenses  to  be  paid.  My  annuity  from 
Henry  B,  Swabey,  Esq.  and  the  residue  of  the  rents  of 
numbers  1,  2,  &  3,  Bedford-Square,  Brighton,  Sussex, 
after  the  annuities  upon  those  houses  have  been  paid,  I 
wish  to  be  applied  in  the  settlement  of  the  affairs  of  my 
dear  father.  After  the  affairs  of  my  dear  father  shall 
have  been  settled,  my  own  just  debts,  funeral  expenses 
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and  other  legacies  having  been  first  discharged,  I  leave  to  1 846. 

my  dear  godson,  Henry  Swabejfy  my  three  houses,  num- 
bers 1,  2,  &  3,  Beclford'Square,  Brighton^    So  that  she 
uses  the  most  general  terms  with  regard  to  her  father's        Swabfy 
debts.     I  admit  that,  according  to  the  true  construction 
of  the  deeds  contained  in  the  two  reports  made  by  the 
Master,  the  sums  of  stock  due  on  the  mortgage  and 
further  charge,  were  part  of  the  testatrix's  personal  es- 
tate ;  and  it  cannot  be  disputed  that  she  meant  her  per- 
sonal estate  to  be  applied  first  in  payment  of  debts  due 
fix)m  her  father  to  other  persons  than  herself.     And  it 
seems  to  me  to  be  equally  clear  that,  if  any  surplus 
should  remain  after  paying  those  debts,  she  meant  that 
it  should  be  applied  to  pay  the  debts  which  her  father 
owed  to  herself,  that  is  to  say,  she  meant  the  surplus 
after  paying  the  debts  due  to  her  father's  general  cre- 
ditors, to  merge  in  the  houses  on  which  the  two  sums 
of  stock  were  charged. 

The  consequence  is  that  her  next  of  kin  are  not  enti- 
tled to  any  part  of  the  sums  of  stock. 

Declare  that,  according  to  the  true  construction  of 
the  will  of  the  testatrix  in  the  Cause,  no  part  of  the 
two  sums  of  2,328/.  I7«.  lOd.  Consols  and  2,736/.  18«. 
Reduced,  is  to  be  considered  as  subsisting  for  the 
benefit  of  her  next  of  kin  ;  but  that,  subject  to  the  pay- 
ment of  the  debt  of  1,616/.  4s.  7rf.,  reported  by  the 
Master  to  be  due  to  Henri/  Clarke,  and  to  the  payment 
of  the  1,252/.  185.  3c/.  reported  to  have  been  paid  by 
31.  C.  M.  Sivabey,  the  executor,  and  to  the  annuity  of 
80/.  by  the  will  bequeathed  to  T.  Evans,  and  the  lega- 
cies thereby  given,  the  Plaintiff  is,  under  and  by  virtue 
of  the  will,  well  and  absolutely  entitled  to  all  the  right, 
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title,  and  iuterest  of  the  testatrix,  at  the  time  of  her 
death,  in,  to,  and  out  of  the  freehold  houses  at  Brighton, 
and  the  annuity  of  480/.,  &c.* 

•  Reg.  Lib.  B.,  1845,  fo.  673  b. 


1846: 

4th  March. 

' H ^ 

Construction, 
Sterling  or 
Currency* 

Deed. 
Jointure. 


COPE  V.  COPE. 

In  May  1811,  the  Plaintiff,  Mary  Cope,  widow,  who 
at  that  time  was  a  spinster  domiciled  in  Engiand,  in- 
termarried, at  Bathj  with  her  late  husband,  Robert 
Camden  Cope,  of  Loughall,  in  the  county  of  Armagh, 
esq.  The  settlement  on  their  marriage,  which  was 
executed  at  Bath,  recited  that  R.  C.  Cope  was  seised 
in  fee  of  several  towns  and  lands  in  Ireland,  and, 
amongst  others,  of  the  towns  and   lands  of  Grange, 


Prior  to  the 
passing  of  the 
Act  for  assimi- 
lating the  cur- 
rencies of  Eng'  Loughall,  and  Levelaglish ;  and  that,  in  order  to  make 
tofi^and /re-  ^  provision  by  way  of  jointure  for  the  Plaintiff  (whose 
lish  lady  mar-  maiden  name  was  Elliott),  he  had  agreed  to  charge 
and  encumber  the  towns  and  lands  of  Orange,  Lough'- 
all,  and  Levelaglish,  with  the  payment  of  one  annuity, 
or  yearly  rent-charge  of  1,000  /.  for  the  plaintiff  during 
her  life,  in  case  she  should  survive  him :  but  the  recital 
did  not  express  whether  the  jointure  was  to  be  1,000  /• 
was  solemnized,  of  British  money,  or  1,000  Z.  of  Irish  currency.  How- 
that  the  gentle-  ®^^^»  ^®  jointure  secured  by  the  operative  part  of  the 
man  had  agreed 

to  charge  certain  of  his  estates  in  Ireland  with  the  payment  of  a 
rent-charge  of  1 ,000  /.  a  year  to  the  lady  for  life,  in  case  she  should 
survive  him :  but  the  sum  secured  to  her  by  the  deed  was  expressed 
to  be  1,000/.  a  year  sterling  Unoful  money  of  Ireland.  Held,  never- 
theless, that  she  was  entitl^  to  1,000/.  a  year  sterling. 


ried  an  Irish 
gentleman.  By 
their  settle- 
ment, which 
was  executed 
at  Bath  where 
the  marriage 
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settlemeot  was  expressed  to  be:  "  one  annuity,  yearly  1846. 

rent-charge,  or  sum  of  1,000  /•  sterling^  lawful  money     ^       ''         ' 
of  Ireland -y^  but,  in  the  subsequent  parts  of  the  deed,  it  Cofe 

was  mentioned  as :  "  one  annuity  or  yearly  rent-charge  ^  '^ 

of  1,000  2."  as  it  had  been  in  the  reciting  part.  By  the 
deed,  Robert  Camden  Cope  covenanted  tliat  the  towns 
and  lands  on  which  the  jointure  was  secured,  then  were, 
and,  during  the  life-time  of  the  said  Mary  Elliott,  should 
continue  to  be  of  the  clear  yearly  value  of  1,000/. 
sterling,  current  money  of  Ireland. 

Robert  Camden  Cope  died  in  1818.     From  his  death 
until  some   time  in  the  year  1828,  the  right  of  the 
Plaintiff  to  receive   1,000/.  a  year   sterling,  was  not 
questioned,  and  she  was  paid  her  jointure  accordingly. 
In  that  year,  a  suit,  intituled  Lord  Ormonde  v.  Cope, 
was  instituted  in  the  Court  of  Chancery  in  Ireland  (but 
not  between  the   parties  to  the  present  suit),  in  the 
coarse  of  which  the  Master,  who  had  been  directed  to 
compute  the  arrears  of  the  jointure  then  due.  to  Mrs. 
Cope,  considered  that  she  was  entitled  to  1,000  /•  a  year 
of  Irish  currency  only,  and  computed  the  arrears  accord- 
ingly.   But  the  Lord  Chancellor  of  Ireland,  Sir  Anthony 
Hart,  on  a  petition  being  presented  to  him  by  Mrs. 
Cope^,  held  that  she  was  entitled  to  be  paid  at  the  rate 
of  1,000  /.  a  year  sterling,  British  money,  and  ordered 
the  receiver  in  the  suit  to  pay  her  the  aiTcars  and  her 
jointure  in  future,  after  that  rate. 

The  bill  in  this  Cause  was  filed  in  consequence  of 
the  present  owner  of  the  hereditaments  on  which  the 
jointure  was  secured,  having  refused  to  pay  the  jointure 
otherwise  than  according  to  its  value  in  the  late  Irish 

•  Mrs.  Cope  was  not  a  party  to  the  suit,  though  she  pre- 
sented a  petition  on  iu 
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1846.  currency.    The  object  of  the  bill  was  to  compel  him  to 

'  pay  it  according  to  its  value  in  British  money. 

Cope 

V.  He  demurred  generally  to  the  bill. 

Cope. 
^  Mr.  Stuart  and  Mr.  Lloyd,  in  support  of  the  de- 

murrer, cited  Kearney  v.  King  {a),  Sprowle  v.  Legge(b), 
Pickardo  v.  Machado  (c),  Neville  v.  Ponsonby  (rf). 

Mr.  Bethell  and  Mr.  Renshaw,  in  support  of  the  bill, 
cited  Lord  Ormonde  v.  Cope  (e),  Lansdowne  v.  Lans* 
dotoneif),  and  Noel  v.  Rochfort{g);  they  also  referred 
to  the  6  Geo.  4,  c.  79,  (for  assimilating  the  currency 
and  monies  of  account  throughout  the  United  Kingdom) 
and  to  a  proclamation  issued  in  pursuance  of  that  Act, 
in  Lloyd  and  Croold's  Reports,  temp.  Sugd.  p.  351. 

The  Vice- Chancellor: 

This  settlement  must  be  construed,  as  all  other  writ- 
ten instruments  must  be,  according  to  the  known  rules 
of  the  English  law.  It  is  not  enough  to  say  that, 
taking  the  whole  deed  together,  something  or  other  is 
to  be  inferred  as  being  the  intention  of  the  parties,  but 
you  must  give  that  construction  to  the  deed  which  the 
words  themselves  bear.  I  make  that  observation,  be- 
cause it  is  perfectly  manifest  that  what  the  parties  to 
the  deed  really  did  intend,  has  not  been  expressed  in  it: 
and  I  think  that  it  is  exceedingly  material,  in  such  a 
case  as  this,  where  the  real  question  is  what  is  the 
meaning  of  four  or  five  words  occurring  together,  to 
shew  that  what  is  actually  done  by  the  deed,  is  not 

(a)  a  Barn.  &  Aid.  301.  111. 

lb)  1  Barn.  &  Ores.  i6.  (/)  3  Bligh,  60;    see,  78, 

(c)  4  Barn.  &  Ores.  886.  79,  89. 

(d)  1  Jones  &  Carey's  (g)  10  Bhgh,  N.  S.,  483; 
Irish  Exch.  C.  113.  see  519,  522. 

(e)  3  Law   Recorder,  88, 
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what  the  parties  evidently  inteuded,  but  is  something  1846. 

else  to  which  the  law  alone  can  give  effect.  *        ' 

Cope 

The  deed  is  set  forth  at  length  in  the  bill.     It  com-  ^   ' 

mences,  of  course,  with  a  statement  of  the  names  of  the 
parties,  and  recites  that  a  marriage  was  intended  to  be 
shortly  had  and  solemnized  between  Robert  Camden 
Copt  and  Mary  Elliott^  and  it  proceeds  thus:  **  And 
whereas  the  said  Robert  Camden  Cope  is  seised  in  his 
demesne  as  of  fee,  of  and  in  several  towns  and  lands 
in  that  part  of  the  United   Kingdom  called  Ireland^ 
and,  amongst  others,  of  and  in  the  towns  and  lands  of 
Grange,  Loughall,  and  Levelaglish,  in  the  county  of 
Armagh;  and,  in  order  to  make  a  provision,  by  way 
of  jointure,  for  the  said  Mary  Elliott,  in  case,  after  the 
said  marriage  had,  she  shall  survive  the  said  Robert 
Camden   Cope,  her  intended   husband,  he,  the    said 
Robert  Camden  Cope,  hath  agreed  to  charge  and  en- 
comber  the  said  towns  and  lands  of  Grange,  Loughall, 
and  Levelaglish,  with  their  appurtenances,  with  the  pay- 
ment of  one  annuity  or  yearly  rent-charge  of  1,000  /. 
during  her  life,  in  case  she  shall  survive  him."     So  that 
the  intention  expressed  is  to  give  her  an  annuity  or 
yearly  rent-charge  of  1,000/.  during  her  life,  in  case 
she  should  survive  her  husband.    Then  the  deed  wit- 
nesses: **  that  the  said  Robert  Camden  Cope,  for  and  in 
consideration  of  the  said  intended  marriage,  and  of  the 
marriage  portion  of  the  said  Mary  Elliott,  and  in  order 
to  make  a  competent  provision,  by  way  of  jointure,  for 
the  said  Mary  Elliott,  in  case,  after  the  said  marriage 
had,  she  shall  survive  the  said  Robert  Camden  Cope, 
he,  the  said  Robert  Camden  Cope,  hath  bargained,  sold, 
assigned,   transferred,   and   made  over,  and  by  these 
presents  doth  bargain,  sell,  assign,  transfer,  and  make 
over  unto  the  said  Kenrick  Cope  and  Samuel  Elliott,  all 
that  and  those  the  said  towns  and  lands  of  Grange, 


Cope 
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1846.  LoughaU,  hnd  LevelagUsh,  situate,  lying,  and  being  in 

the  county  of  Armagh  aforeBaid :  to  have  and  to  bold 
all  and  singular  the  said  hereby  granted  and  assigned 

Cops.  towns  and  lands^  tenements,  hereditaments,  »nd  pre- 

mises, unto  the  said  Kenrick  Cope  and  Samml  EUioUf 
their  executors,  administrators  and  assigns,  for  and 
during  and  unto  the  full  end  of  the  term  of  one  hundred 
years,  upon  the  trusts  and  to  the  uses  hereinafter  men* 
tioned,  expressed  and  declared  of  and  concerning  the 
same ;  that  is  to  say,  upon  trust,  in  the  first  place,  to 
the  use  of  the  said  Roberi  Camden  Cape,  his  executors, 
administrators  and  assigns,  until  the  said  intended  mar* 
riage  shall  take  effect,  and,  from  and  after  the  aolemni* 
zation  thereof,  upon  trust,  in  case  the  said  Mary  SlKaii 
shall  survive  the  said  Robert  Camden  Cope,  to  permit 
and  suffer  the  said  Mary  Elliott  and  her  assigns,  during 
the  term  of  her  natural  life,  to  take  and  receive,  out  of 
the  said  lands,  one  annuity,  yearly  rent-charge  or  sum  of 
1,000/.  sterling,  lawful  money  of  Ireland.** 

Now  it  was  recited  that  the  intention  was  to  charge 
the  lands  with  an  annuity  or  yearly  rent-charge  of 
1,000/. ;  but,  under  this  deed,  she  never  could  have  an 
annuity  or  yearly  rent-charge  of  1,000/.;  for  there  is  not 
any  rent-chai^e  of  1,000/.  given  to  her ;  nor  is  there  any 
annuity  given  to  her  out  of  the  lands ;  but  the  thing 
that  is  done  is  to  make  a  demise  to  trustees  for  a  term 
of  one  himdred  years,  upon  trusts  that  show  an  intention 
to  secure  payment  to  her  of  an  annual  sum ;  but  that 
would  not  be  a  rent-charge  according  to  the  common 
and  obvious  acceptation  of  the  word.  It  was  a  mode  of 
securing  to  her,  by  means  of  the  trusts,  an  annual  pay- 
ment of  1,000/.,  but  certainly  not  a  rent-charge.  Then 
the  settlement  proceeds  thus : — '^  Clear  of  and  over  and 
above  all  deductions  whatsoever ;  the  same  to  be  paid 
by  two  even  and  equal  half-yearly  payments,  on  every 


CASES   IN   CHANCERY.  iss 

first  day  of  May  and  first  day  of  November,  in  every  1846. 

year,  daring  the  lifetime  of  the  said  Mary  Elliott^  the     *        ' 
first  payment  thereof  to  begin  and  be  made  on  such  of  Cops 

the  said  days  of  payment  aforesaid  as  shall  first  happen  p 

next  after  the  decease  of  the  said  Robert  Camden  Cope^ 
aody  in  case  the  said  annuity  or  yearly  rent-charge  of 
1,000 1.,  or  any  part  thereof,  shall  be  in  arrear  or  unpaid 
to  the  aaid  Mary  Elliott,  or  her  assigns,  by  the  space  of 
three  months  next  after  either  or  any  of  the  days  here- 
inbefiyre  appointed  for  the  payment  thereof,  then  and  as 
often  «8  it  shall  so  happen,  it  shall  and  may  be  lawful, 
to  iod  for  the  said  Mary  Elliott  and  her  assigns,  into 
the  said  towns  and  lands  of  Orangey  Loughall,  and 
hndagliMh,  and  of  every  of  them  and  every  or  any  part 
thereof,  to  enter  and  distrain :''  and  then  there  is  a  pro- 
fision  that,  in  case  of  the  non-payment  within  six 
aoQths,  she  may  enter  and  keep  possession  until  she  is 
satisfied  the  1,0002.  and  all  arrears.     Now  it  is  quite 
clear  that  what  was  meant,  was  to  give  her  a  power  to 
enter  and  distrain,  and  to  enter  and  keep  possession : 
bat  this  instrument  gives  her  no  such  power ;  because 
the  tenements  themselves  are  vested  in  the  trustees  for 
an  absolute  term  of  one  hundred  years,  in  trust  to  pay 
the  jointure ;  consequently,  if  she,  under  the  impression 
that  she  had  the  power,  (which,  I  have  not  any  doubt, 
they  intended  to  give  her),  had  distrained  upon  a  tenant 
and  he  had  replevied,  she  would  have  been  turned  round 
at  once  at  law  ;  because  no  power  to  distrain  is,  in  fact, 
giren  to  her.    The  deed  then  goes  on : — *'  And  this  in- 
denture further  witnesseth,  and  it  is  hereby  declared  and 
agreed  by  and  between  the  parties  to  these  presents,  that 
the  said  annuity  or  yearly  rent-charge  of  1,000/.,  shall 
be  and  the  same  is  hereby  declared  to  be  in  lieu,  bar, 
and  satisfaction  of  all  dower  and  thirds,  at  common  law 
or  otherwise  howsoever,  which  the  said  Mary  Elliott 


Cope 
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1846.  could  or  might  claim  out  of  the  real  01  personal  estates 

of  the  said  Robert  Camden  Cope.'*    That  will  do  ;  be- 
cause a  settlement  in  equity  will  create  an  equitable  bar 

Cope  ^^  dower ;  but  it  is  quite  plain^  that,  what  the  parties 

had  in  view,  was  a  legal  bar  to  the  dower : — **  And,  fur- 
ther, that  the  said  term  of  one  hundred  years  hereby 
created  and  vested  in  the  said  Kenrick  Cope  and  Samuel 
E/Uott,  is  so   limited   to  the  said  Kenrick  Cape  and 
Samuel  E/liott,  for  the  purpose  of  better  and  more  effect- 
ually securing  the  payment  of  the  said  annuity  or  yearly 
rent-charge  of  1,000/.  to  the  said  Mary  E/liott  and  her 
assigns,  in  manner  aforesaid,  and  for  no  other  purpose 
and  with  no  other  intent  whatsoever."    There  the  very 
limitation  to  the  trustees  is  defeated  (qu-).  The  securing  of 
the  annuity  in  manner  aforesaid,  was  meant  to  be  effected 
by  the  act  of  the  lady,  by  virtue  of  her  own  power : — 
**  And  it  is  hereby  further  declared  to  be  the  true  intent 
and  meaning  of  all  the  parties  to  these  presents."    Now, 
this  the  parties  did  not  intend,  and  yet  they  clearly  ex- 
press it ;  **  that,  from  and  immediately  after  the  decease 
of  the  said  Mary  Elliott^  the  said  term  of  one  hundred 
years,  or  so  much  thereof  as  shall  be  then  to  come  and 
unexpired,  shall  absolutely  cease  and  determine."    So 
that  if,  at  her  death,  there  had  been  arrears  of  the 
jointure   by  reason  of  no  payment  having  been  made 
during  all  the  years  of  her  widowhood,  not  a  single  far- 
thing could  be  recovered.     The  parties  could  not  have 
meant  that ;  but  they  have  expressed  it,  and  so  it  must 
have  been  held  in  a  court  of  law,  as  between  the  wife 
and  the  person  who  claimed  in  reversion  or  remainder. 
Then,  here  you  have  an  instrument  in  which  the  mean- 
ing of  the  parties  is  one  thing,  and  the  instrument  exe- 
cuted by  them  for  carrying  that  meaning  into  effect,  is 
directly  contradictory  and  has  a  totally  different  mean- 
ing. 
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It  is  first  of  all  recited  that  the  husband,  in  order  to  1846. 


Cope 

V. 


make  a  provision  for  his  wife,  had  agreed  to  charge  and 
encumber  the  towns  and  lands  with  the  payment  of  one 
annuity  or  yearly  rent-charge  of  1,000/.     That  is  the  Cope, 

thing  expressed  ;  and  I  apprehend  that,  if  that  had  been 
all  and  the  deed  had  terminated  there,  and  the  parties 
had  forgotten  to  go  on  to  make  a  limitation  by  means 
of  which  any  jointure  or  rent-charge,  in  any  form,  was 
created,  that  recital  would  have  operated  as  an  agree- 
ment ;  and,  if  the  question  had  been  what  effect  ought  to 
be  given  to   those  words,  I  apprehend  that,  standing 
simply  as  they  do,  and  shewing  an  agreement  to  grant 
one  annuity  or  yearly  rent-charge  of  1,000/.,  it  must 
bare  been  taken  to  be  1,000/.  of  British  money.    Then 
follow  the  words  upon  which  the  question  has  turned : 
"one  annuity  or  yearly  rent-charge  or  sum  of  1,000/. 
sterUng,  lawful  money  o(  Ireland '^'^  and  those  words  are 
to  be  taken  in  connexion  with  the  words  which  are  sub- 
sequently found  in  the  covenant :  ''  that  the  lands  shall, 
doring  the  l\{eo{  Mary  Elliott,  continue  of  the  clear  yearly 
Talue  of  1,000/.  sterling  current  money  of  Ire/and.** 
Bat,  before  I  comment  upon  those  words,  I  shall  first 
observe,  with  respect  to  that  covenant,  that  there  seems 
to  me  to  be  a  blunder  in  it ;  because  it  is  made  to  extend 
to  the  whole  of  life  of  the  lady,  that  is,  to  her  married 
life  as  well  as  her  widowhood ;  but  she  was  not  intended 
to  take  any  beneficial  interest  under  the  settlement  until 
after  the  death  of  her  husband. 

Having  made  that  remark,  I  proceed  to  comment  on 
the  words:  *'  sterling  lawful  money  of  Ireland.*'  Now 
those  words,  taken  together,  have  no  distinct  meaning. 
There  is  sterling  money  of  England,  but  there  is  no  such 
thing  as  sterling  money  of  Ireland ;  or  rather  I  ought 
to  say,  there  was  no  such  thing  at  the  time  when  this 
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1846.  settlement  was  executed.     Lord  EeJesdale  says,    in 

'        "        '     Lansdowne  v.  Lansdawae,  (which  came  before  the  House 

of  Lords  in  1820,  and,  consequently,  before  the  act  of 

p  the  6  Geo.  4  was  passed) :  **  There  is  no  lawful  money 

of  Ireland ;  it  is  merely  conventional.  There  is  neither 
gold  nor  silver  coin  of  legal  currency ;  nothing  but  cop- 
per. *  *  *  There  is  no  such  thing  as  Irish  money;  it  is 
Irish  currency."  It  being  then  impossible  to  affix  a 
meaning  to  the  words :  *'  sterling  lawful  money  of  Ire* 
land,'*  taken  altogether,  I  must  deal  with  them  accord- 
ing to  the  rule  of  law  as  to  construing  a  deed ;  which 
is  that,  if  you  find  that  the  first  words  have  a  clear 
meaning,  but  those  that  follow  are  inconsistent  with 
them,  to  reject  the  latter.  And  it  appears  to  me  that 
there  is  no  other  possible  method  of  dealing  with  diis 
set  of  words,  other  than  by  saying  that  the  words: 
'*  one  yearly  rent-charge  or  sum  of  1,000/.  sterling  law- 
ful money,"  must  be  taken  to  stand  by  themselves,  and 
the  words :  ''  of  Ireland/*  must  be  rejected.  Then  the 
words  used  in  the  covenant  are  that  the  lands  shall  con- 
tinue of  the  yearly  value  of  1,0002.  sterling  current 
money  of  Ireland;  and  those  words  must  be  dealt  with 
according  to  the  same  rule. 

The  construction  which  I  have  thus  put  upon  the 
words  of  the  settlement,  is  that  which  I  was  bound  to 
put  by  the  rule  of  law.  But  I  conceive  that,  if  there 
had  been  no  such  rule,  I  should  not  have  been  at  liberty 
to  construe  them  in  any  other  manner,  when  I  find  that 
the  Lard  Chancellor  of  Ireland  has,  expressly  and  in 
terms,  decided  the  very  question,  although  between 
other  parties.  I  certainly  feel  bound  by  that  decision; 
because  it  is  the  constant  habit,  both  in  this  Court  and 
in  the  House  of  Lords,  to  defer  to  the  decisions  of  Lard 
Chancellors  of  Ireland.    Therefore,  upon  both  of  these 
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grounds,  (not,  at  the  same  time,  meaning  to  express  any 
opinion  as  to  what  the  parties  meant  by  this  confused 
mass  of  words),  my  opinion  is  that  the  demurrer  cannot 
be  sustained,  and  therefore  it  must  be  overruled. 


1846. 


Cope 


Cope. 


JOSSAUME  V.  ABBOT. 

IN  this  case  the  personal  representative  of  A.  was  a 
neceffiary  party  to  the  suit ;  and,  in  order  to  shew  that 
N.f  one  of  the  Defendants,  sustained  that  character,  the 
bill  alleged  that  A.  by  his  will  appointed  M.  his  execu- 
tor; that  M.  proved  his  will  in  the  Prerogative  Court 
of  the  Archbishop  of  Canterbury,  and  afterwards  died, 
baving  made  his  will  and  appointed  iV.  his  executor, 
tod  that  N.  proved  his  will  in  the  proper  Ecclesiastical 
Cmt. 

On  the  ai^ument  of  a  demurrer  for  want  of  parties, 

Mr.  C.  M.  Roupett  objected  that  the  allegation  that 
Jf,  proved  Jtf  .'s  will  in  the  proper  Ecclesiastical  Court, 
^vas  not  suflBcient  to  shew  that  he  was  il.'s  personal  re- 
presentative ;  and 

The  Viee'Ctiancenor  said  that  the  allegation  did  not 
warrant  the  Court  to  infer  that  ilf.'s  will  was  proved  in 
the  Prerogative  Court,  as  it  ought  to  have  been,  in  order 
to  make  N.  the  personal  representative  of  A. ;  and 
allowed  the  demurrer,  but  gave  the  Plaintiff  leave  to 
amend. 


1846: 

4th  March. 

^- « ' 

Pleading. 

Representation. 

Executor, 

If  the  will  of  a 
testator  is  stat- 
ed to  have  been 
proved  by  A. 
hia  executor,  in 
the  Prerogative 
Court,  and  the 
will  of  A.  to 
have  been  prov- 
ed by  B.  his 
executor,  in  the 
proper  Ecclesi- 
astical Court, 
non  constat  that 
B,  is  the  per- 
sonal represen- 
tative of  the 
original  testa- 
tor. 


Mr.  Piggott  appeared  in  support  of  the  bill. 
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1846: 

5th  March. 
^ , ' 

Judgment  Debt, 

Debtor  and 

Creditor. 

A.  was  entitled 
to  an  annuity 
which  was  se- 
cured by  a 
covenant  and 
by  an  assign- 
ment of  lease- 
holds to  her,  in 
trust  to  sell. 
Held  that  her 
interest  under 
the  deed  might 
be  made  avail- 
able under 
1  &  2  Vict. 
c.  110,  s.  13y 
for  payment  of 
a  judgment- 
debt  due  from 
her. 


HARRIS  V.  DAVISON. 

13 Y  an  indenture,  dated  the  26th  of  May  1835,  the 
Defendant,  William  Davison,  for  the  valuable  considera- 
tion therein  mentioned,  covenanted  for  himself,  his  heirs, 
executors  and  administrators,  to  pay  an  annuity  of  20/. 
to  Jane  Lock,  for  her  life,  by  quarterly  payments ;  and 
assigned  to  her  a  house  and  piece  of  ground,  (which  he 
held  under  a  lease  for  eighty-eight  years),  in  trust  for 
securing  the  punctual  payment  of  the  annuity ;  and,  for 
that  purpose,  in  case  any  payment  of  it  should  be  in 
arrear  for  twenty-one  days,  to  sell  the  house  and  ground, 
and,  out  of  the  proceeds,  to  retain  the  arrears  and  pur> 
chase  for  herself  a  government  annuity  of  20  /.  for  her 
life ;  and,  subject  thereto,  to  stand  possessed  of  the 
house  and  ground  and  the  proceeds  of  the  sale  thereof, 
in  trust  for  Davison,  his  executors,  &c. 

The  bill  stated  that,  in  April  1839,  the  Plaintiff  ob- 
tained a  judgment  in  an  action  which  he  had  brought 
against  Jane  Lock,  in  the  Court  of  Common  Pleas  at 
Westminster,  for  41/.,  which  was  duly  entered  up  and 
docketed  on  the  23rd  of  that  month.  It  then  stated 
the  indenture  of  the  26th  of  May ;  and  that,  at  the 
time  when  the  judgment  was  entered  up,  the  annuity 
was  in  arrear,  and  that  no  payment  on  account  thereof 
had  been  since  made  by  Davison,  and  that  a  large  sum 
was  due  from  him,  to  Jane  Lock,  for  the  arrears.  The 
bill  next  set  forth  the  13th  sect,  of  1  &  2  Vict.  c.  110, 
(for  abolishing  arrest  on  mesne  process,  except  in  cer- 
tain cases;    for  extending  the   remedies  of  creditors 
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against  the  property  of  debtors,  &c.*),  and  then  alleged 
that  the  Plaintiff  being  advised  that,  under  the  Act,  the 

*  lliat  section  is  as  follows : — <'  And  be  it  enacted,  that 
a  judgment  already  entered  up  or  to  be  hereafter  entered  up 
against  any  person  in  any  of  her  Majesty's  superior  Courts  at 
Westminster,  shall  operate  as  a  charge  upon  all  lands,  tene- 
ments, rectories,  advowsons,  tithes,  rents,  and  hereditaments 
(including  lands  and  hereditaments  of  copyhold  or  customary 
tenure)  of  or  to  which  such  person  shall  at  the  time  of  enter- 
ing up  such  judgment,  or  at  any  time  afterwards,  be  seised, 
pouessed,  or  entitled  for  any  estate  or  interest  whatever,  at 
law  or  in  equity,  whether  in  possession,  reversion,  remainder, 
or  expectancy,  or  over  which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards,  have 
any  disposing  power  which  he  might,  without  the  assent  of 
any  other  person,  exercise  for  his  own  benefit,  and  shall  be 
binding  as  against  the  person  against  whom  judgment  shall 
be  80  entered  up,  and  against  all  persons  claiming  under  him 
after  such  judgment,  and  shall  also  be  binding  as  against  the 
iisue  of  his  body  and  all  other  persons  whom  he  might,  with- 
out the  assent  of  any  other  person,  cut  off  and  debar  from  any 
remainder,  reversion,  or  other  interest  in  or  out  of  any  of  the 
said  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments,  and  that  every  judgment-creditor  shall  have 
such  and  the  same  remedies  in  a  court  of  equity  against  the 
leered itaments  so  charged  by  virtue  of  this  Act,  or  any  part 
thereof,  as  he  would  be  entitled  to  in  case  the  person  against 
irbom  such  judgment  shall  have  been  so  entered  up  had 
power  to  charge  the  same  hereditaments,  and  had,  by  writ- 
ing under  his  hand,  agreed  to  charge  the  same  with  the 
amount  of  such  judgment-debt  and  interest  thereon :  provided 
that  no  judgment-creditor   shall  be  entitled  to  proceed  in 
equity  to  obtain  the  benefit  of  such  charge  until  after  the 
expiration  of  one  year  from  the  time  of  entering  up  such 
judgment,  or  in  cases  of  judgments  already  entered  up,  or  to 
be  entered  up  before  the  time  appointed  for  the  commence- 
ment of  this  Act,  until  after  the  expiration  of  one  year  from  the 
time  appointed  for  the  commencement  of  this  Act,  nor  shall 
such  charge  operate  to  give  the  judgment-creditor  any  pre- 
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1846.  judgment  operated  as  a  charge  on  Jane  LocK%  estate 
and  interest:  ''in  the  said  hereditaments  and  pre- 
mises, to  the  extent  of  and  for  securing  the  aforesaid 
DavTson.  annuity,  and  that  such  annuity  and  the  arrears  thereof 
thereby  became  liable  for  the  payment  and  satisfiEustion  of 
such  judgment-debt,"  hegaveDarwon  notice  of  the  judg- 
ment, and  required  him  not  to  make  any  further  payment 
of  the  annuity  to  Jane  Lock,  but  to  pay  the  same  to  the 
Plaintiff  in  satisfaction  of  his  judgment-debt;  and  that 
he  applied  to  Jane  Lock,  either  to  assign,  to  him,  the 
annuity  and  the  arrears  thereof  and  her  estate  and  inter- 
est in  the  hereditaments  and  premises  for  securing  the 
same,  or  to  concur  with  him  in  a  sale  thereof  and  in 
the  application  of  a  sufficient  portion  of  the  proceeds  to 
the  payment  of  his  judgment-debt;  but  that  Davison 
and  Jane  Lock  had  refused  to  comply  with  his  applica- 
tions. The  bill  then  charged  that,  by  virtue  of  the  Act, 
the  judgment  operated  as  a  charge  upon  the  annuity 
and  the  arrears  thereof  and  the  estate  and  interest  of 
Jane  Lock  in  the  hereditaments  and  premises ;  and  that 
such  annuity,  estate  and  interest,  were  liable,  in  equityj 
to  be  made  available  for  the  payment  and  satisfaction 
of  the  judgment-debt.     The  bill  prayed  that  an  accoont 


ference  in  case  of  the  bankruptcy  of  the  person  against  whom 
judgment  shall  have  been  entered  up,  unless  such  judgment 
shall  have  been  entered  up  one  year  at  least  before  the  bank- 
ruptcy: provided  also,  that  as  regards  purchasers,  mort- 
gagees, or  creditors,  who  shall  have  become  such  before  the 
time  appointed  for  the  commencement  of  this  Act,  such  judg- 
ment shall  not  affect  lands,  tenements,  or  hereditaments, 
otherwise  than  as  the  same  would  have  been  affected  by  such 
judgment  if  this  Act  had  not  passed :  provided  also,  that  no- 
thing herein  contained  shall  be  deemed  or  taken  to  alter  or 
affect  any  doctrine  of  courts  of  equity  whereby  protection  is 
giveu  to  purchasers  for  valuable  consideration  without  notice." 


CASES    IN    CHANCERY. 


131 


m'ght  be  taken  of  what  was  due  to  the  Plaintiff  under  his 
judgment ;  that  Davison  and  Jane  Lock  might  be  decreed 
to  pay,  to  the  Plaintiff,  what  was  due  for  the  arrears  of  the 
annuity,  in  satisfaction,  so  far  as  the  same  would  extend, 
of  what  should  be  found  due  to  him  by  virtue  of  his  judg- 
ment ;  or  that  the  annuity  and  the  estate  and  interest  of 
Jane  Lock,  under  the  deed  of  the  26th  of  May  1836,  for 
securing  payment  of  the  annuity,  might  be  sold  under  the 
decree  of  the  Court,  and  that  the  proceeds  might  be 
applied  to  pay  the  judgment-debt  or  so  much  thereof 
as  the  arrears  of  the  annuity  should  not  be  sufficient  to 
pay ;  or  that  a  receiver  of  the  arrears  and  growing  pay- 
ments of  the  annuity  might  be  appointed,  with  directions 
to  apply  the  same  in  payment  of  the  judgment-debt; 
and  that  Davison  might  be  restrained  from  paying  to 
Jane  Lock,  and  that  she  might  be  restrained  from  re- 
ceiving any  sum  of  money  on  account  of  the  annuity 
or  the  arrears  thereof. 

Mr.  Beihell  and  Mr.  Willcock  said,  that  nothing  could 
be  more  general  than  the  words  of  the  Act : — *'  Of  or  to 
which  such  person  shall,  at  the  time  of  entering  up  such 
jadgment  or  at  any  time  afterwards,  be  seised,  possessed, 
or  entitled  for  any  estate  or  interest  whatever  in  law  or 
ia  equity,  whether  in  possession,  reversion,  remainder, 
or  expectancy  ;*  and  that  Jane  Lock  had  an  interest  in 
the  house  and  ground ;  for  they  had  been  assigned  to  her 
ia  trust  to  sell,  and  to  pay  herself  the  annuity  out  of  the 
proceeds.  They  cited  Scott  v.  Schoky  (a),  in  order  to 
show  that  Jane  Lock's  interest  in  the  leasehold  premises 
could  not  be  taken  in  execution  by  the  sheriff  under  a 
fi.fa. 

Mr.  Campbell,  for  Jane  Lock,  said  that  the  case  was 

(a)  8  East,  467. 
k2 
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1846.  not  within  the  13th  section  of  the  Act;  for  the  words, 

**  lands,  tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments,'^  were  applicable  to  freeholds  only ;  and 
Davison  ^^^^  those  words  did  not  apply  even  to  copyholds ;  and, 
therefore,  the  Legislature  added  the  words :  *'  including 
lands  and  hereditaments  of  copyhold  or  customary 
tenure  ;'*  that  the  annuity  was  not  a  rent,  for  it  did  not 
issue  out  of,  nor  was  it  charged  or  secured  upon  lands 
in  any  manner  whatever,  not  even  by  a  power  to  enter 
and  distrain ;  but  the  only  security  for  it  was  the  per- 
sonal covenant  of  the  grantor :  that  the  assignment  was 
nothing  more  than  an  accessory  to  the  covenant,  and  the 
premises  comprised  in  it  were  leasehold,  and,  therefore, 
were  not  included  in  the  before-mentioned  words  of  the 
section,  any  more  than  the  annuity  was ;  neither  were 
they  included  in  the  word,  '^  hereditaments,"  which  was 
used  throughout  the  section  ;  for  leaseholds  for  years,  it 
was  scarcely  necessary  to  observe,  were  not  inheritable; 
that  the  Plaintiff  had  mistaken  his  remedy,  and  ought 
to  have  sued  out  Kji.fa.,  and,  then,  perhaps,  the  sheriff 
might  have  taken  the  annuity-deed  as  being  a  security 
for  money. 

Mr.  Stuart,  Mr.  Webster,  and  Mr.  Torriano,  appeared 
for  other  Defendants  who  had  liens  on  the  annuity-deed, 
but  they  took  no  part  in  the  argument. 

The  Vice-Chancbllor  : 

I  have  no  doubt  that  the  words  of  the  Act  do  include 
the  interest  which  Jane  Lock  has  in  the  premises  assigned 
to  her. 

In  the  first  place,  the  words  of  the  13th  section  are 
not  the  same  as  those  of  th^  12th :  the  language  of  the 
former  is  much  more  copious  than  the  language  of  the 
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latter.  In  the  next  place,  the  Act  is  a  remedial  one; 
and,  therefore,  ought  to  receive  a  liberal  construction. 
The  whole  object  of  the  Legislature  was  to  give  cre- 
ditors a  more  e£fectual  remedy  against  the  property  of 
their  debtors  than  they  had  under  the  old  law,  in  com- 
pensation for  the  remedy  against  the  persons  of  their 
debtors,  which  the  Act  took  away  from  them.  What 
the  Legislature  meant  was  to  facilitate  the  obtaining 
payment  of  debts,  and  to  do  away  with  the  punishment 
of  debtors. 


1846. 


Harris 


Davisok. 


The  words  of  the  13th  sect,  are :  *' And  be  it  enacted, 
that  a  judgment  already  entered  up  or  to  be  hereafter 
entered  up  against  any  person  in  any  of  her  Majesty's 
superior  Courts  at  Westminster,  shall  operate  as  a  charge 
upon  all  lands,  tenements,  rectories,  advowsons,  tithes, 
rents  and  hereditaments,  (including  lands  and  heredita- 
ments of  copyhold  or  customary  tenure),  of  or  to  which 
Buch  person  shall,  at  the  time  of  entering  up  such  judg- 
ment, or  at  any  time  afterwards,  be  seised,  possessed  or 
entitled  for  any  estate  or  interest  whatever,  at  law  or  in 
equity,  whether  in  possession,  reversion,  remainder  or 
expectancy,  or  over  which  such  person  shall,  at  the  time 
of  entering  up  such  judgment  or  at  any  time  afterwards, 
have  any  disposing  power,  which  he  might,  without  the 
assent  of  any  other  person,  exercise  for  his  own  benefit." 
I  cannot  conceive  any  set  of  words  better  adapted  to 
describe  every  possible  interest  in  lands  of  every  possible 
description;  they  are  as  comprehensive  as  possible;  and 
include  lands  of  every  tenure,  except,  perhaps,  lands  held 
in  ancient  demesne.  Then  the  Legislature  provides  that 
every  judgment-creditor  shall  have  such  and  the  same 
remedies  in  a  court  of  equity  against  the  hereditaments 
charged  by  virtue  of  the  Act,  as  he  would  be  entitled  to 
in  case  the  person  against  whom  the  judgment  should 
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have  been  entered  up,  had  power  to  chaise  the  same 
hereditaments,  and  had,  by  Meriting  under  his  hand, 
agreed  to  charge  the  same  with  the  amount  of  the  debt 
There  the  word  used  is,  *'  hereditaments,"  which  is  a 
general  term  for  every  possible  description  of  property. 
Now,  I  ask  whether  it  was  not  competent  to  Jane  Lock, 
for  valuable  consideration,  to  make  herself,  by  writing 
mider  her  hand,  a  trustee  for  the  Plainti£f  of  her  power* 
to  sell  the  terra,  which  he  might  have  sold  as  soon  as 
any  quarterly  payment  of  her  annuity  was  in  arrear  for 
twenty-one  days.  I  have  not  the  slightest  doubt  that 
she  might  have  done  so ;  and,  therefore,  I  am  of  opinion 
that  the  Plainti£f  is  entitled  to  have  the  trust  performed 
for  payment  of  his  debtf. 


*  The  house  and  ground  were  assigned  to  Jane  Lock  in 
trusty  to  sell. 

t  No  entry  of  the  decree  could  be  found  in  R^.  Lib. ; 
but  it  appeared,  from  the  indorsement  on  Mr.  WUlcock*s  brief, 
that  the  anntuty  was  directed  to  be  sold  and  the  proceeds 
applied  in  payment  of  the  PlaintiflPs  debt. 
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1846: 


^  5th  &  6th 

{jrEORGE  JOHN  LEGE,  esq.,  the  testator  in  this         March. 


Cause,  devised  his  estates  situate  in  Barton^  Lanca^ 
ihire,  to  Edward  Geoffrey  Smith  Stanlet/f  esq.,  and  three  mu"^' 

other  gentlemen,  to  the  uses  &c.  declared  by  the  settle-      Construction. 
ment  on  the  marriage  of  his  eldest  son,  George  Cornwall  _       — T  • 
Legh,  of  the  estates  therein  comprised  ;  and  be  devised  his  estates  in 
his  estates  in  the  parish  of  Manchester,  in  the  same  ^-  'o  ^be  same 
county,  unto  and  to  the  use  of  Edwin  Corbett  and  John  ^^^^g  comprised 
Ireland  Blackbume,  their  heirs  and  assigns,  in  trust,  by  in  his  eldest 
demise,  sale,  or  mortgage,  to  raise  6,000  Z.  for  the  por-  ®°".^  marriage 
tions  of  each  of  his  younger  children,  (who  were  eight  ^ere  thereby 
in  number),  and,  subject  thereto,  in  trust  to  raise  three  limited  to :  and 

hfi  dcviflcd  his 

sums  of  1,000  Z.  each,  and  to  pay  one  of  those  sums  to  ^gjateg  i^  m  to 
each  of  his  younger  sons ;  and,  from  and  after  the  com-  trustees,  in 
fkte  performance  and  satisfaction  of  all  and  every  the  ^"""^t,  by  sale  or 
trusts,  powers,  and  authorities  thereby  given  and  declared,  raise  portions  of 
and  subject  thereto  in  the  first  instance,  and  also  subject  S^oool.  each 
to  the  payment  of  such  of  his  debts,  whether  on  mort-  chHdren  •  ami 
gage,  bond,  note,  or  simple  contract,  his  funeral  ex-  from  and  after 

the  performance 
of  that  trust,  and  subject  thereto  in  the  first  instance,  and  subject 
to  the  payment  of  such  of  his  debts  as  his  personal  estate  should 
be  insufficient  to  satisfy,  he  devised  those  estates  to  his  eldest  son 
in  fee,  and  appointed  him  his  executor.  The  testator  died  indebted 
by  specialty  as  well  as  simple  contract:  and,  bis  personal  estate 
being  insufficient  to  pay  his  debts,  his  eldest  son,  with  the  concur- 
rence of  the  trustees  of  the  estates  in  M.,  sold  those  estates,  and 
exhausted  the  proceeds  in  making  good  the  deficiency  of  the  per- 
sona) estate  to  pay  the  testator's  debts. 

Held  that  his  youngest  children  were  entitled,  in  respect  of 
their  portions,  to  a  charge  on  the  estate  in  B,,  equal  in  amount  to 
the  proceeds  of  the  estates  in  M,  which  had  been  applied  to  pay 
the  specialty  debts. 


Leoh 

V, 
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1 846.  penses  and  the  expenses  of  the  probate  of  his  will,  and 

of  the  several  pecuniary  legacies  thereinafter  by  him 
given,  as  his  personal  estate  should  be  insufficient  to 
L^Q  satisfy,   he   directed   Corhett  and   Blackburne  and  the 

survivor  of  thera  and  his  heirs,  lo  stand  possessed  of 
the  last-mentioned  estates  in  trust  for  his  son,  George 
CofTitmll  Leghy  his  heirs  and  assigns,  and  appointed  him 
sole  executor  of  his  will. 

The  testator  died  on  the  17th  of  March  1832. 

The  bill,  which  was  filed  by  four  of  the  testator's 
younger  children  against  the  trustees  of  the  will  and 
the  persons  beneficially  interested  under  it,  stated  that 9 
after  the  testator's  death,  George  Cornwall  Legh  pos- 
sessed himself  of  all  the  testator's  pei-sonal  estate,  and 
had  the  entire  management  of  the  testator's  property, 
and  paid  all  his  funeral  and  testamentary  expenses,  debts 
and  legacies,  and  also  all  the  portions  provided,  by  the 
will,  except  those  given  to  the  Plainti£&;  and  that,  to 
enable  him  to  make  those  payments,  Corbeti  and 
Blackburne  sold  or  concurred  with  him  in  selling  the 
estates  vested  in  them  as  aforesaid,  and  permitted  him 
to  receive  and  appropriate  the  proceeds  of  the  sale 
accordingly ;  and  that  thereby  those  estates  had  been 
exhausted.  The  bill  submitted  that  the  last-mentioned 
estates  were  liable,  in  the  first  instance^  to  mise  the 
portions,  and  that  no  part  of  them  ought  to  have  been 
applied  towards  any  other  purpose  until  all  the  por- 
tions had  been  raised  ;  and  that,  under  the  circumstances 
aforesaid,  the  portions  remaining  unpaid  ought  to  be 
raised  out  of  the  estates  devised  to  E.  G.  S.  Stanley  and 
his  co-trustees. 

It  appeared,  from  the  Master'^  report  made  in  pur- 
suance of  the  decree  at  the  hearing,  that  the  testator's 
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personal  estate  was  not  sufficient  to  pay  his  simple-con-  1846 

tract  debts,  and  that  George  Cornwall  Legh  had  applied 
the  whole  of  the  proceeds  of  the  sale  of  the  estates 
?ested  in  Corbett  and  Blackburne,  in  paying  the  four  Legh. 

portions  that  had  been  paid  and  the  testator's  specialty 
debts  (which  debts  alone  amounted  to  more  than  was 
due  for  the  portions),  and  in  making  up  the  deficiency 
of  the  testator's  personal  estate  to  pay  his  simple-con- 
tract debts. 

On  the  Cause  coming  on  to  be  heard  for  further 
directions, 

Mr.  X.  Parker  and  Mr.  Heberden,  for  the  Plaintiffs, 
said  that,  according  to  the  will,  the  portions  ought  to 
have  been  paid  out  of  the  testator's  Manchester  estates, 
before  any  part  of  those  estates  was  applied  in  payment 
of  his  debts ;  that  it  appeared,  from  the  Master's  re- 
port, that  those  estates  were  much  more  than  sufficient 
to  pay  the  portions  and  also  such  of  the  testator's  sim- 
ple-contract debts  as  his  personal  estate  was  insufficient 
to  pay;  that  the  specialty  creditors  had  two  funds  to 
resort  to,  namely,  the  Barton  estates  and  the  Manchester 
estates;  but  the  portionists,  and  the  simple-contract 
creditors  whose  debts  the  personal  estate  was  insufficient 
to  pay,  had  only  the  Manchester  estates  to  resort  to ; 
and,  as  part  of  the  proceeds  of  those  estates  had  been 
applied  to  pay  the  specialty  debts,  the  poilionists  were 
entitled  to  charge  the  Barton  estates  to  the  extent  to 
which  those  estates  had  been  relieved  from  the  specialty 
debts. 

Mr.  Stuart  and  Mr.  Jolliffe,  for  the  devisees  of  the 
Barton  estates,  said  that  the  portionists  wei*e  merely 
volunteers,  and  therefore  the  Court  could  not  apply  the 
doctrine  of  marshalling  in  their  favour;  that  the  Coun- 


Lboh 

V. 


138  CASES  IN   CHANCERY. 

1846.  sel  for  the  Plaintiffs  were  endeayouring  to  throw  the 

whole  burden  of  the   specialty  debts  on  the  Barton 
estates ;  but  as  the  portionists  were,  to  the  extent  of 
LsoH.  ^^'^  portions,  devisees  of  the  Manchester  estates,  the 

specialty  debts  ought  to  be  apportioned  between  the 
amount  of  their  portions  and  the  Barton  estates :  Hek- 
ninghamy.  Henni7igham(a),  and  Grotocock  v.  Smith  (b). 

Mr.  Bethell  and  Mr.  Rolt  appeared  for  the  other 
paities. 

The  Vice-Chancellor  : 

The  intention  of  the  testator  must,  as  between  his 
devisees,  govern  the  case. 

It  is  perfectly  manifest,  from  this  will,  that  the  testator 
meant  that  such  a  sum  as  should  be  the  amount  of  the 
portions,  should  be  raised  and  paid  without  diminution : 
and,  having  expressed  that  intention,  which  he  directs  to 
be  performed  in  the  first  instance,  he  devises  the  residue 
of  the  Manchester  estates  to  his  eldest  son,  subject  to 
the  payment  of  his  debts,  funeral  and  testamentary  ex- 
penses and  legacies.  In  the  preceding  part  of  his  will, 
he  had  devised  his  Barton  estates,  without  saying  any- 
thing about  debts ;  and,  of  course,  it  is  to  be  presumed 
that  he  anticipated  that  the  Manchester  estates  were  so 
valuable  as  to  leave  something  for  his  eldest  son  after 
paying  the  portions  and  satisfying  his  debts,  funeral  and 
testamentary  expenses  and  legacies.  In  point  of  fact, 
those  estates  turn  out  not  to  be  sufficient  for  those 
purposes. 

(a)  I  Eq.  Ab.  117,  and  fl  Vem.  355.       (6)  s  Cox,  397. 
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I  cannot  but  think  that  the  case  is  to  be  considered 

precisely  in  the  same  manner  as  if  the  testator  had  said  : 

'^  I  devise  so  much  of  my  Manchester  estates  as  shall 

be  equal,   in  value,   to  40,000/.,   free  from  the  pay- 

ment  of  any  debt ;   and  I  devise  the  residue  of  those 

estates  to  my  eldest  son,  subject  to  the  payment  of  my 

debts :  and,  as  to  my  Barton  estates,  I  devise  them,  in 

the  form  in  which  the  law  affects  them,  to  the  same  uses 

as  are  expressed  in  ray  eldest  son's  marriage  settlement." 

Consequently,  I  shall  declare  that  the  testator's  Barton 

estates  are  hable  to  furnish  the  sum  of  24,000/.,  which 

is  the  amount  of  his  specialty  debts. 


1846. 


Lson 

V. 

Legh. 


1846: 
7th  March. 


Survivorship. 

mil. 

Construction. 


TURING  V.  TURING. 

John  TURIJVG,  esq.,  the  testator  in  the  Cause, 
made  bis  will,  dated  the  2nd  of  December,  1808,  and 
which  was  partly  as  follows :    "  I  give  and  bequeath 

unto  my  friends,  J.  A.  Banner  many  JR.  Lang,  J.  G.  

hmcUyn,  and  E.  Kinderslej/,  the  sum  of  fifty  thousand   ^ugathgd^ 
pounds,  in  trust  to  be  employed,  as  the  money  can  be  50,000  /.  to 

trustees,  in  trust 
for  his  wife,  for  life,  and,  afler  her  death,  he  gave  one-6flh 
of  that  sum  to  the  same  trustees,  in  trust  to  invest  it,  and  pay 
the  interest  to  his  daughter  for  her  life,  and  upon  her  demise  to 
appropriate  the  interest  for  the  use  of  any  her  child  or  children 
until  they  reached  the  age  of  twenty-one  years,  and  then  the 
principal  to  be  paid  to  the  survivor  or  survivors  of  the  children  of 
his  said  daughter,  share  and  share  alike.  The  testator  also  gave 
3,000  /•  to  the  same  trustees,  in  trust  to  invest  it  and  to  pay  the 
interest  to  his  daughter  for  her  life,  and  after  her  decease  to 
appropriate  the  interest  for  the  use  of  any  her  child  or  children 
until  they  reached  the  age  of  twenty-one  years,  when  the  2,000  /. 
was  to  be  paid  to  the  survivor  or  survivors  of  the  said  children  of 
his  said  daughter.  The  daughter  had  two  children  who  attained 
twenty-one,  but  only  one  of  them  survived  her. 

Held  that  that  child  became  entitled,  on  her  death,  to  the 
whole  of  the  trust  funds  in  which  she  had  a  life-interest. 
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1846.  collected  from  the  proceeds  of  my  estate,  for  the  use 


TlXRIKO 


and  behoof  of  my  wife,   Mrs.  Mary   Turing,  recom- 
mending that  the  said  smn  of  50,000  L  shall  be  vested 
Turing         *"^  employed  in  the  public  funds  of  Groyemment,  or 
lent  upon  the  indubitable  security  of  landed  property 
in  Great  Britain,  and  the  interest  arising  thereon  shall 
be  paid  to  my  wife  during  her  natural  life,  and,  upon 
the  demise  of  my  said  wife,  I  give  and  bequeath  the 
said  principal  sum  of  50,000/.,  or  the  produce  of  the 
said  bequest  or  settlement  of  my  said  wife,. to  be  divided 
and  apportioned  in  the  following  manner. **    The  testator 
then  gave  to  his  sons,  JoAn  and  fViUiam,  and  to  his  daugh- 
ter, Ann,  one-fifth  part  each  of  that  sum,  and  another 
fifth  to  J.  A.  Bannerman  and  his  co-trustees:  "in  trust 
for  the  children  of  my  daughter,  Mrs.  James  BannermoM, 
namely,  Mary,  Jessy,  Jean,  Helen,  William,  and  James, 
recommending  that  the  said  money  shall  be  vested  in 
the  public  funds  of  Government,  or  lent  upon  undoubted 
landed  property   in    Oreat  Britain,   and  the   interest 
arising  therefrom  shall  be  apportioned  equally  for  their 
maintenance  and  education  until  they  reach  the  age  of 
twenty-one  years,  when  each  of  them  shall  be  paid  their 
due  proportion  of  the  principal,  share  and  share  alike ; 
and  directing  that,  in  the  event  of  the  death  of  either 
one  or  both  of  my  said  grandsons,  TFm.  Bannerman  and 
Jas,  Bannerman,  the  intended  share  or  shares  of  my 
intended  legacy  shall  devolve  and  be  equally  divided 
amongst  my  before-mentioned  grandchildren,  or  their 
survivors,  share  and  share  alike.      In  like  manner,  I 
give  and  bequeath  unto  my  friends  as  aforesaid,  Messrs. 
J.  A.  Bannerman,  Robt.  Lang,  J.  G.  Franckiyn,  and 
N,  JE.  Kindersley,  in  trust,  and  for  the  use  and  behoof 
of  my  daughter,  Helen  Sophia  Darley,  one-fifth  part 
or  share  of  my  beloved  wife,  Mrs.  Mary  Turing's  afore- 
mentioned jointure  or  settlement,  recommending  that 


Turing 
Turing. 
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the  said  money  shall  be  placed  in  the  public  funds  of  1846. 

OoTeromenty  or  lent  upon  undoubted  security  of  landed 
property  in   Great  Britain,   and  the    interest   arising 
thereon    shall   be    paid    to   my  said  daughter,   Helen 
Sophia  Darley,  during  her  natural  life,  and,  upon  her 
demise,  the  interest  arising  as  aforesaid  to  be  appro- 
priated for  the  use  of  any  her  child  or  children  until 
they  reach  the  age  of  twenty-one  years,  and  then  the 
principal  sum  remaining  in  trust  as  aforesaid  to  be  paid 
to  the  survivor  or  survivors  of  the  children  of  my  said 
iaughter,  Helen  Sophia  Darley,  share  and  share  alike/' 
The  testator  then  gave  to  his  sons,  John  and  William, 
and  his  daughter,  Ann,  6,000/.  each,  and  4,000  Z.  to  the 
trustees,  in  trust  for  his  daughter,  Mrs.  James  Banner- 
■an,  for  her  Ufe ;  and,  upon  her  demise,  he  gave  that 
sum  to  the  trustees,  for  the  use  and  behoof  of  her  chil- 
dren before  named  :  *^  recommending  that,  in  the  event 
of  the  death  of  either  one  or  both  of  my  said  grandsons, 
Wm,  Bannerman  and  James  Bannerman,  the  intended 
share  or  shares  of  my  intended  legacy  shall  devolve  and 
be  equally  divided  amongst  my  before-mentioned  grand- 
children by  my  daughter,  Mrs.  James  Bannerman,  or 
their  survivors,  share  and  share  aUke.     I  give  and  be- 
queath  unto   my   friends,    J.  A.  Bannerman,    J.  G. 
tratscUjfn,  N.  E.  Kindersley,   and   R.  Lang,  esqrs., 
aforementioned,  in  trust,  and  for  the  use  and  behoof  of 
my  daughter,  Mrs.  Helett  Sophia  Darkj/,  the  sum  of 
2^000  /.,  recommending  that  the  money  shall  be  vested 
in  the  public  funds  of  Oovemment,  or  lent  upon  un- 
doubted security  of  landed  property  in  Great  Britain, 
and  the  interest  arising  thereon  be   paid   to  my  said 
daughter,  Helen  Sophia  Darley,  during  her  natural  life, 
and,  after  her  demise,  the  said  interest  to  be  appropriated 
for  the  use  of  any  the  child  and  children  of  my  daughter. 
If.  S.  Darley,  until  they  reach  the  age  of  twenty-one 
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years,  when  the  aforesaid  2,000  /.  is  to  be  paid  to  tkt 
survivor  or  survivors  of  the  said  children  of  my  daughter, 
H.  S.  Darley,  share  and  share  alike.  In  the  event  d 
my  sons,  John  Turing^  or  Wm.  Turing,  or  my  daughter, 
Ann  Turing,  departing  this  life  before  my  demise,  1 
desire  that  the  amount  of  the  legacy  or  legacies  lapsing 
by  such  death  or  deaths,  shall  devolve  aud  be  equallj 
divided  amongst  their  surviving  brothers  and  sistefS; 
share  and  share  alike,  on  the  condition  and  terms  otmj 
original  legacies  to  my  said  children,  particularly  to  m] 
daughters,  Mary  Bannerman  and  Helen  Sophia  DarUjfi 
and  to  their  children  as  already  specially  specified*'' 


The  testator  died  in  1808.  His  widow  died  in  1839. 
His  daughter,  Helen  Sophia  Darky,  died  in  January. 
1845.  She  had  three  children ;  a  daughter,  who  wat 
bom  in  1803,  and  died  in  the  same  year;  a  son,  named 
John,  who  was  born  in  1804,  and  died  in  1842;  and 
another  son,  named  Henry,  who  was  bom  in  1806,  and 
was  still  living. 

He  presented  a  petition,  praying  that  the  whde  oi 
the  sums  of  stock  in  which  the  legacies  bequeathed  in 
tmst  for  his  mother  and  her  children  had  been  invested 
under  the  decree  in  the  Cause,  might  be  transferred  tc 
him,  as  the  only  child  of  his  mother  who  survived  her. 


Mr.  Bethell  and  Mr.  Rogers,  in  support  of  the  peti- 
tion, said  that  the  trusts  declared  by  the  will  in  favoui 
of  the  survivor  or  survivors  of  the  children  of  Mrs, 
Darley,  were  not  intended  to  take  effect  until  the  death 
of  their  mother,  the  cestui  que  trust  for  life;  and  there- 
fore the  words :  "  the  survivor  or  survivors  of  the  chil- 
dren of  my  said  daughter  Helen  Sophia  Darley,^*  must 
be  taken  to  mean,  the  child  or  children  who  should 
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survive  her;  and,  as  the  petitioner  was  the  only  child  jg^g, 

irho  survived  her,  he  was  entitled  to  the  whole  of  the  '         -        ' 

foods  in  question.     They  cited  Wordsworth  v.  fFood{a\  Turing 
Gibbs  Y.   Tait  (J),    Cripps    v.  IVolcott  (c),    Newton  v.  ''• 

Ayuough  {d). 

Mr.  Stuart  and  Mr.  Faber,  for  the  personal  repre- 
sentative of  John  Dartey,  cited  Crozier  v.  Fisher  (e), 
and   said    that   the  testator   contemplated    that    his 
daughter,  Mrs.  Darley,  would  die  leaving  infant  chil- 
dren ;  for  he  had  directed  that,  on  her  demise,  the  in- 
terest of  her  one-fiilh  of  the  50,000  /.  should  be  appro- 
priated to  the  use  of  any  her  child  or  children  until 
they  reached  the  age  of  twenty-one  years,  and  that 
then  the  principal  should  be  paid  to  the  survivor  or 
survivors  of  her  children ;  which  clearly  meant  such  of 
her  children  as  should  attain  twenty-one.    They  added 
that,  if  the  construction  contended  for  by  the  petitioner's 
Coansel  were  adopted,  there  would  have  been  an  in- 
testacy in  case  the  two  children  who  attained  twenty- 
one,  had  died  in  the  life-time  of  their  mother. 

The  Viob-Chanoellob  : 

The  case  of  Crozier  v.  Fisher  is  totally  different  from 
this.  There,  the  testator  said  : — '*  And  my  further  will 
is  that  my  said  trustee  shall,  from  time  to  time  as  the 
rents  become  due,  pay,  unto  such  child  or  children,  a 
JQst  proportion  of  such  interest,  as  they  shall  arrive  at 

(a)  a  Beav.  25.  cases  relative  to  the  periods 

(6)    Ante,  Vol.  VIII.,   p.  to  which  survivorship  is  to 

I3*i.  be  referred,  are  collected  and 

(c)  4  Madd.  11.  observed  upon  in  2  Jarman 

(d)  19  Ves.  534.  on  Wills,  631  et  seq. 

(e)  4  Rusfi.  398.       The 
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their  age  of  twenty-one  years."  Therefore,  there  was^al 
any  rate,  a  gift,  the  effect  of  which  was  to  make  the  shan 
of  a  child  vest  as  soon  as  it  attained  twenty-one.  Th< 
testator  then  proceeded  thus : — "  And  to  place  the  inte- 
rest of  the  infants'  shares  in  the  Three  per  Cent.  Conso< 
lidated  Bank  Annuities,  for  their  own  sole  use  anc 
benefit,  and  so  on,  alternately,  till  the  youngest  cbilci 
shall  arrive  at  his  or  her  age  of  twenty-one  years  ;  anc 
then,  all  the  said  children,  or  the  survivors  of  them,  U 
be  let  into  full  possession  of  all  the  said  estates,  shan 
and  share  alike."  That  is  perfectly  correct ;  for,  wher 
the  youngest  child  attained  twenty-one,  all  of  them,  ex- 
cept those  who  had  died,  that  is  to  say,  all  who  could  b€ 
let  into  possession,  would  be  let  into  possession.  Whai 
Sir  John  Leach  said,  in  that  case,  was  that  the  Cour 
would  not,  except  forced  by  the  plainest  words,  adopt  t 
construction  by  which  the  interest  of  a  child  of  full  ag( 
and  settled  in  life,  would  be  divested,  if  he  happened  t< 
die  before  the  youngest  attained  twenty-one :  that  tin 
word,  "  survivor,"  in  that  case,  admitted  of  another  and 
a  more  rational  meaning,  namely,  surviving  so  as  tc 
attain  twenty-one.  And,  I  say,  that  all  that  is  meant  in 
this  case,  is  that  the  children  shall  $0  attain  twenty-om 
as  to  survive.  It  seems  to  me  that  the  question  in  that 
case,  was  whether  such  an  effect  could  be  attributed  to 
the  word,  "  survivor  "  (which  was  used  rather  ambigu- 
ously), as  to  divest  the  clearly  vested  interest  that  had 
been  given  before. 


In  this  case,  nothing  can  be  more  manifest,  when  the 
whole  of  the  words  are  taken  together,  than  that  the 
testator  meant  that  the  children  who  were  to  take  under 
the  bequest,  should  be  those  who  survived  their  mother. 
First  of  all,  he  gives  the  fund  to  his  wife  for  life,  and  then 
to  his  daughter  for  her  life,  and  then  he  directs  that,  upon 
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her  demise,  the  interest  shall  be  appropriated  for  the  use 
of  any  the  child  and  children  of  his  daughter,  until  they 
reach  the  age  of  twenty-one  years.     So  that  he  there 
assumes  that  his  daughter  would  die  leaving  some  of  her 
children  infants,  and  directs  that  the  interest  shall  be 
appropriated  to  their  use  during  their  infancy.    He  then 
adds  : — *'  And  then  the  principal  sum  remaining  in  trust 
as  aforesaid,  to  be  paid  to  the  survivor  or  survivors  of 
the  children  of  my  said  daughter,  Helen  Sophia  Darley, 
share  and  share  alike."     Now,  it  is  quite  absurd  to  sup- 
pose that  he  meant  to  give  the  interest  for  the  benefit  of 
those  who,  ultimately,  might  not  take   the  principal. 
Besides,  the  interest  is  given  to  them  as  joint-tenants ; 
and  the  principal  is  given  to  them  as  tenants  in  common. 
And,  upon  the  whole,  it  seems  to  me  that  the  testator,  by 
the  words :  '*  and  then  the  principal  money  remaining  in 
trust  as  aforesaid,  to  be  paid  to  the  survivor  or  survivors 
of  the  children  of  my  said  daughter,"  meant  those  chil- 
drea  only  to  take  who  should  survive  their  mother. 

The  words  of  the  second  bequest  differ  so  little  from 
the  words  of  the  first,  that  they  must  receive  the  same 
construction.  The  consequence  is  that  I  must  make  an 
order  according  to  the  prayer'of  the  petition*. 

•  See  Waison  v.  Enj^land^  ante,  p.  i. 
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16th  March. 

Charity. 
Mortmain, 

Testator  be- 
queathed the 
residue  of  his 
persona]  estate 
to  his  executors, 
in  trust  for  the 
establishment 
or  institution 
of  a  charitable 
receptacle, 
if  the  same 
could  be  done, 
for  fifty-four 
poor  old  men ; 
out  if  no  such 
institution 
could  be  con* 
veniently  esta- 
blished, he  de- 
sired that  the 
residue  should 
be  disposed  of 
in  charitable 
donations,  of 
6  L  each, to 
persons  of  the 
same  descrip- 
tion. 

Held  that 
the  bequest  was 
wholly  void  un- 
der the  Statute 
of  Mortmain. 


THE  ATTORNEY-GENERAL  v.  HODGSON. 

1  HE  testator  in  this  case  bequeathed  his  residuary 
personal  estate  to  his  executors :  *'  in  trust  for  the  esta- 
blishment or  insLitution  of  a  charitable  receptacle^  if  the 
same  can  be  done,  for  twenty-seven  poor  old  men  of 
England  and  the  same  number  of  Irelarid,  to  be  under 
the  management  of  the  Roman  Catholic  Bishop  of 
London  and  the  Roman  Catholic  Bishop  of  Dublin; 
but,  if  no  such  institution  can  be  conveniently  esta" 
btished,  I  request  that  the  same  may  be  disposed  of  in 
charitable  donations,  to  persons  of  the  same  description, 
of  0/.  each;  and,  whenever  an  opportunity  offers,  that 
it  may  be  added  to  any  contribution  for  a  similar 
purpose;  30/.  of  which  sum  I  give  to  each  of  my 
executors." 

The  Defendants  to  the  information  were  the  executors 
of  the  testator's  late  daughter,  who,  on  the  renunciation 
of  the  executors  named  in  her  father's  will,  had  taken 
out  administration  to  him  and  possessed  herself  of 
his  personal  estate.  The  information  prayed  that  the 
above-mentioned  bequest  might  be  declared  to  be  good 
and  valid,  and  that  the  charity  might  be  established ; 
and  that  the  amount  of  the  father's  residuary  estate 
might  be  made  good  out  of  his  daughter's  assets. 

The  Defendants  demun*ed  generally  to  the  informa- 
tion. 


Mr.  Bet  hell  and  Mr.  Abraham,  in  support  of  the  de- 
murrer, contended  that  the  bequest  for  the  establishment 
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of  a  charitable  receptacle,  was  void  under  the  Statute  1846. 

of  Mortmain,  and  that  the  alternative  bequest  must  fail 

The 
with  it :  Gibleit  v.  Hobson  (a).  The  Attorney-general  v.  ^^^  -General 

Tyndan(b\    The  Attorney-general  v.    Whitchurch  (c)y  ^^ 

Mather  v.    Scott  {d),    Pritchard  v.  Arbouin  (e),    The       Hodosok. 

Attomey-general  y,  MilHf),  Henshaw  y.  Atkinson  (g), 

and  Biandfirrdy.  ThacherelKJi). 

Mr.  Stuart,  in  support  of  the  information,  said  that 
the  word,  '*  receptacle  "  did  not,  of  necessity,  mean  an 
almshouse,  or  anything  else  connected  with  land ;  that  a 
floating  hospital  on  the  Thames,  was  a  receptacle  ;  and 
that,  as  the  testator's  intention  might  be  effected  without 
laying  out  his  residuary  estate  in  land,  the  Court  ought 
to  give  effect  to  it :  Johnston  v.  Swann  (1),  The  Attorney- 
gentral  v.  Williams  (k),  The  Attorney-general  v.  Step- 
neji(l).  [The  Vice  -  Chance/lor.  —  In  The  Attorney- 
General  V.  Stepney,  the  gift  of  the  house  was  held 
to  be  void.  In  Henshaw  v.  Atkinson,  the  testator  used 
the  word,  **  establish  "  as  well  as  the  word,  *'  erect ;"  and 
Sir  John  Leach  held  the  former  to  be  equivalent  to  the 
latter,  and  that  if  the  testator  had  not  expressly  directed, 
in  the  subsequent  sentence  of  his  will,  that  the  money 
should  not  be  applied  in  the  purchase  of  lands  or  the 
erection  of  buildings,  the  bequest  would  have  been  void.] 

Mr.  Blunt,  who  was  with  Mr.  Stuart,  said  that,  if  the 


(a)  3  Myl.  &  Keen,  517,         (g)  3  Madd.  306.  See  312 

and  ante,  Vol.  V.  p.  651.  and  313. 
(6)  a  Eden,  207.  (A)  a  Ves.  238. 

(c)  3  Ves.  141.  (0  3  Madd.  457. 

(d)  2  Keen,  172,  (k)  2  Cox,  387. 

(e)  3  Rubs.  456.  (/)  10  Ves.  22. 


if)3Ku8B.  328. 
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1846.  testator's  primary  purpose  failed,  his  secondary  purpose] 

'        "^  which  was  clearly  not  within  the  Statute  of  MortmaiD. 

.        ir^  ought  to  be  earned  into  effect,  either  in  the  maonei 

^^  pointed  out  by  him,  or  else  by  means  of  a  scheme  to  h 

HoDGSoK.       approved  of  by  the  Master;  inasmuch  as  the  testate; 

had  shewn  a  general  intention  to  devote  his  residuari 

estate  to  charitable  purposes. 


The  Fice-CAflm»/for.— The  testator  says:  "But  if  a 
such  institution  can  be  conveniently  established,  I  re 
quest  that  the  same  may  be  disposed  of  in  charitaU 
donations,  to  persons  of  the  same  description,  of  61 
each."  By  those  words  he  means  that,  if  there  is  an 
reason  why  his  first  purpose  cannot  be  effected,  then  hi 
second  purpose  shall  be  effected.  He  does  not  say  tha 
if  his  first  intention  cannot  be  lawfully  carried  int 
effect,  then  his  property  shall  be  distributed  in  dent 
tions  of  6  /.  each ;  he  seems  to  glance  at  some  physia 
impediment,  not  at  illegality. 

Mr.  Bethelly  in  his  reply,  said  that  the  word,  "  reoep 
acle,"  meant  a  permanent  place  of  refuge. 

The  Vicb-Chancellor  : 

In  this  case  I  must  decide,  as  well  as  I  can,  what  it 
that  the  testator  meant.  That  he  was  an  illiterate  pc 
son  is  perfectly  manifest  upon  the  face  of  his  will ;  b 
cause  the  property  that  he  gives  to  the  trustees  for  tl 
purpose  of  establishing  the  charity,  is  described  thus:- 
"  And  the  rest,  residue,  and  remainder  of  my  persoD 
property  and  effects,  whatsoever  and  wheresoever,  I  gi 
and  bequeath  to  my  said  executors  in  trust."  Then 
proceeds  to  express  a  trust : — *^  But  if  no  such  insiit 
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tioD  can  be  conveniently  established^  I  request  that  the  1846. 

same  may  be  disposed  of;''  and  then  he  mentions  a 

The 
given  manner  of  disposition : — ^^  And,  whenever  an  op-  ^^^  -General 

portunity  offers,  that  it  may  be  added  to  any  contribu-  v. 

tion  for  a  similar  purpose;  30 Z.  of  which  sum  I  give  to        Hodgson. 

each  of  my  executors."     Now  he  had   not  previously 

menUoned  any  sum  at  all,  except  so  far  as  the  general 

corpus  of  his  estate  might  produce  an  amount  out  of 

which  30/.  might  be  paid  to  each  of  his  executors.     I 

mention  that  only  to  show  the  loose  phraseology  in  which 

the  testator  indulged;   but  no   one   doubts  what  his 

meaning  was. 

He  gives  the  residue  of  his  personal  estate :  '^  to  my 
nid  executors,  in  trust  for  the  establishment  or  institu- 
tion of  a  charitable  receptacle,  if  the  same  can  be  done, 
for  twenty-seven  poor  old  men  o{  England,  and  the  same 
Dumber  of  Ireland,  to  be  under  the  management  of  the 
Roman  Catholic  Bishop  of  London,  and  the  Roman  Ca- 
tholic Bishop  of  Dublin.**  Now  I  cannot  divest  myself 
of  the  notion  that  those  words  manifestly  point  to  the 
acquisition  of  a  dwelling-place  of  some  sort  or  other;  for 
it  was  to  be  procured  for  twentynseven  poor  old  men  of 
hgland,  and  twenty-seven  poor  old  men  oi  Ireland,  and, 
of  necessity,  a  receptacle,  as  applied  to  human  beings, 
does  imply  a  dwelling-place ;  and,  therefore,  it  seems  to 
me  that  there  is,  of  necessity,  involved,  in  this  direction, 
a  direction  to  procure  a  dwelling-place  for  fifty-four  peo- 
ple of  a  given  description.  Then,  what  is  that,  in  effect, 
bat  a  direction  that  land  shall  be  acquired  ?  And  there 
ia  nothing  in  this  case  which  points  to  the  hiring  or  tak- 
ing, first  of  all,  of  one  tenement  and  then  of  another. 
But  one  receptable  only  is  spoken  of,  and  the  whole 
^«f  of  the  fund  is  to  be  applied,  at  once,  to  procure 
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1846.  it.    There  is  no  direction  to  apply  the  interest  or  divi- 

'  dends  of  the  property,  as  there  was  in  the  case  before  Sir 

.       J,"  J.  Leach  (m). 

Att.-Gkn£Ral  ^    ^ 

V. 

H0DO8OH.  Then  the  testator  says :  "  If  the  same  can  be  done :" 

— why,  of  course,  if  it  could  not  be  done,  it  could  not  be 
done;  but  it  is  quite  evident,  taking  all  the  words  toge- 
ther, that  he  was  looking  not  only  to  the  procurement  of 
a  dwelling-house  for  those  fifty-four  persons,  but  to  a 
system  of  government  to  be  exercised  over  them ;  and^ 
he  says,  perhaps  not  unwisely:  ^^to  be  under  the 
management  of  the  Roman  Catholic  Bishop  o(  Londotiy 
and  the  Roman  Catholic  Bishop  of  Dublin  /'  describing 
them  by  their  titles  as  permanent  officers.  Next  he 
says : — "  But  if  no  such  institution  can  be  conveniently 
established  ;"  not  at  all  contemplating,  as  it  strikes 
me,  the  contingency  that  the  law  might  not  permit 
the  thing  to  be  done,  but  evidently  pointing  to  some 
impediment  of  a  totally  different  kind: — "I  request 
that  the  same  may  be  disposed  of  in  charitable  do- 
nations, to  persons  of  the  above  description,  of  6/. 
each;  and,  whenever  an  opportunity  offers^  that  it 
may  be  added  to  any  contribution  for  a  similar  pur- 
pose." 

It  appears  to  me,  therefore,  that  his  primary  object 
was  the  acquisition  of  a  dwelling-place  for  fifty-four 
people ;  and  that  it  was  only  in  the  event  of  that  object 
not  being  capable  of  accomplishment,  that  he  makes  the 
general  disposition  over.  And,  in  my  opinion,  that  gene- 
ral disposition  over  cannot  be  said  to  have  taken  effect, 
for  there  is  no  allegation  about  it.     Besides  which^  the 

(m)  Johnston  v.Sxjoaniij  3  Madd.  457. 
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testator  seems  to  point  at  some  physical  impediment,  1846. 

which  might  disappoint  his  first  purpose.  ' ^ ' 

The 

I  •  •      Ai-    i_  X  •  f  ,  Att.-General 

In  my  opmion  the  bequest  is,  accordmg  to  the  cases  x,. 

referred  to  by  the  Counsel  for  the  demurrer,  within  the       Hodgson. 

Statute  of  Mortmain,  and,  therefore,  I  shall  allow  the 

demurrer. 


RUSSELL  V.  NICHOLLS.  1846: 

17  th  March. 

IHIS  was  a  suit  for  the  administration  of  a  testator's  "**        ' 

estate.  ^Z  ^"^7'' 

Counsel. 

Costs. 

In  the  course  of  the  proceedings  before  the  Master  

imder  the  decree,  a  question  arose,  between  the  executors  f^  P?!"*^  bene- 

.^  ncially  interest- 

and  one  of  the  parties  beneficially  interested  in  the  estate,  ed  in  a  testator's 

a»  to  whether  certain  payments  made  by  the  executors  estate,  employ- 

Jind  included  in  their  discharge,  ought  to  be  allowed  to  attend  for  him 

them.     As  the  matter  involved  questions,  both  of  law  before  the 

aod  of  fact,  of  some  difficulty,  the  Master  was  attended  ^^«*(r»  o"  f 

•"  question  as  to 

by  Counsel  for  both  parties  on  the  investigation  of  it.  the  propriety  of 

The  question  was  discussed  several   times ;    and   the  allowing  certain 
Master,  at  first,  thought  that  the  payments  ought  to  be  executor's  dis- 
disallowed,  but  ultimately  came  to  the  contrary  con-  charge.    Held, 
elusion.  '  notwithstanding 

the  question 
was  one  of  con- 
By  the  order  made  on  the  hearing  of  the  Cause  for  siderable  diffi- 
fiirther  directions,  the  costs  of  all  parties  were  directed  expenses  of  em- 
to  be  taxed,  the  costs  of  the  executors,  as  between  soli-  ploying  Counsel 

citor  and  client.  ought  not  to  be 

allowed  in  tax- 
ing costs  as  be- 

The  Taxing-master  disallowed  the  costs  incurred  by  tween  party  and 
^  -^    party. 
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the  party  beneficially  interested,  in  employing  Counsel 
on  the  occasion  before  mentioned :  whereupon  he  pre- 
sented a  petition,  praying  that  the  Master  might  be 
directed  to  review  his  report  and  to  allow  those  costs. 

Mr.  Bethell  and  Mr.  Bagshawe,  in  support  of  the 
petition,  said  that  the  costs  in  question  were,  in  the  lan- 
guage of  the  120th  General  Order  of  May  1845(a), 
necessary  and  proper  for  the  attainment  of  justice  and 
for  defending  the  rights  of  the  party,  and  that  that  Order 
especially  authorised  the  Master,  in  taxing  costs  even  as 
between  party  and  party,  to  allow  the  costs  of  procuring 
the  attendance  of  Counsel  before  the  Master  on  ques- 
tions relating  to  title  or  pleadings ;  and  that  the  word, 
'^  title ''  did  not  mean  merely  title  to  real  estate. 

Mr.  Stuart,  Mr.  Willcock,  Mr.  Hallett,  and  Mr.  Bates 
appeared  to  oppose  the  petition. 

The  Vice- Chancellor  said  that,  as  the  taxation  was 
not  concluded  until  after  the  120th  Order  came  into 
operation,  the  Master  was  bound  by  that  Order ;  that 
he  could  not  think  that  a  question  as  to  the  allowance 
of  an  item  in  an  executor's  discharge,  was  a  question  of 
title,  in  the  sense  in  which  that  word  was  used  in  the 
Order;  that,  if  there  had  been  any  special  circumstances 
which,  the  petitioner  considered,  entitled  him  to  be  allowed 
the  costs  in  question,  he  ought  to  have  stated  those  cir- 
cumstances at  tlie  hearing  for  further  directions,  and 
taken  the  opinion  of  the  Court  upon  them ;  that  the 
sole  question  being  whether  the  Master  was  right  or 
wrong,  and  His  Hojior  being  of  opinion  that  the  Master 
was  right,  the  petition  must  be  dismissed  with  costs. 


(a)  See  Beavan's  Ord.  Cane.  333. 
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ANDREWS  V.  LOCKWOOD  and  ABDY.  1846: 

18th  March. 

dY  the  decree  in  Lockwood  v.  Abdy,  reported  ante,      '        ''        ' 

Vol.  XIV.,  p.  437,  the  bill  was  dismissed,  as  against  Costs. 

both  the  Defendants,  with  costs,  and  certain  documents  * 

which  they  had  deposited  with  the  Clerk  of  Records  The  general 

and  Writs,  under  an  order  in  the  Cause,  were  ordered,  "''^»  '^?^  ^  ^"*^ 
,  ,       ,  ,.         ,  .  * /*        ,      cannot  be  re- 

by  consent,  to  be  delivered  out  to  them.     After  the  yived  for  costs 

decree  had  been  passed  and  entered,  and  after  the  tax-  remains  in 
ation  of  the  costs  of  the  suit  had  been  commenced,  but  gt^^^  ^^^e^' 
before  it  was  completed,  Andrews  died.  1  &  2  Vict. 

c.  no,  8.  18, 

The  bill  in  Andrews  v.  Lockwood  and  Abdy  was  filed  of  judgments  to 
\iy  Andrew^ Q  executrix,  to  revive  the  first-mentioned  suit,  decrees  and 
Lochwood  pleaded,  in  bar  to  that  bill,  that,  before  it  was  ^?/"if  ."^^"'^ 
filed,  the  documents  were  delivered  to  Abdy  and  Andrews, 
and  thereby  the  decree  was  fully  performed  and  executed, 
except  as  to  the  taxation  and  payment  of  the  costs 
thereby  directed  to  be  taxed  and  paid.    So  that  the  plea 
raised  the  question  whether  a  bill  of  revivor  would  lie 
for  costs  only. 

Mr.  Bethell  and  Mr.  Heathfield,  in  support  of  the 
plea,  said  that,  where  a  decree  directed,  amongst  other 
things,  the  costs  of  a  suit  to  be  taxed  and  paid  by  one 
of  the  parties  personally,  and  not  out  of  a  fund  or  out 
of  real  estate,  and  nothing  remained  to  be  done  under 
the  decree,  except  the  taxation  and  payment  of  the  costs, 
and  one  of  the  parties  died  before  the  costs  were  taxed, 
it  was  a  rule  of  this  Court,  which  had  been  long  esta- 
blished, that  the  suit  could  not  be  revived ;  and  that 
the  rule  applied   whether  the  deceased  party  was  the 
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^ V ' 

Andrews 

Lock  WOOD 
and  Abdt* 


person  to  receive  or  the  person  to  pay  the  costs :  Jupp 
V.  Geering{a). 

Mr.  James  Parker  and  Mr.  Goodevey  in  support  of 
the  bill,  said  that,  if  a  party  died  before  decree,  the 
costs  of  the  suit  were  lost,  and  there  could  be  no  revivor 
for  them ;  but,  in  the  present  case^  there  had  been  a  final 
decree,  ordering  the  Plaintiff  in  the  suit  to  pay  the 
Defendants  the  costs  of  it ;  therefore  the  costs  were  a 
debt  decreed  to  be  paid  by  one  party  to  the  other ;  and 
it  would  be  most  unjust  to  say  that  they  were  lost  by 
one  party  dying  before  the  other:  that  every  Judge, 
for  a  long  series  of  years,  had  felt  the  hardship  of  the 
rule,  and  endeavoured  to  escape  from  it :  that,  in  the 
early  times  of  the  Court,  revivor  was  not  allowed,  even 
for  taxed  costs  {h)  ;  but,  in  modem  times,  they  had  been 
made  an  exception  to  the  rule :  that,  in  Jupp  v.  Geering, 
Sir  John  Leach  took  upon  himself  to  overrule,  in  effect, 
three  cases  which  had  been  decided  by  three  different 
liOrd  Chancellors,  namely.  Price  v.  Humphreys  {c), 
which  was  decided  by  Lord  Camden,  a  case  decided 
by  Lord  Thurlow  {d),  and  Morgan  v.  Scudamore,  which 
was  decided  by  Lord  Loughborough:  in  addition  to 
which,  the  judgment  in  Jupp  v.  Geering  proceeded  upon 

(a)  5  Madd.  375.  Several  older  cases  were  cited  in  sup- 
port of  the  plea.  But  as  they  are  all  reviewed,  and  the 
results  of  them  most  clearly  stated  by  Sir  William  Grant, 
M.  R.,  in  his  judgment  in  Lovoten  v.  The  Corporation  of  Col- 
Chester,  2  Mer.  1 1 3,  the  Reporter  considered  it  unnecessary 
to  do  more  than  refer  (o  that  judgment.  It  seems  that  the 
taxation  of  costs  is  complete  as  soon  as  the  Master  has  signed 
his  report.     See  2  Dan.  Pract.  1410. 

(6)  See  the  judgment  iu  Morgan  v.  Scudamore^  3  Ves.  195. 

(c)  1  Dick.  381,  cited  in  3  Ves.  197.  See  Reg.  Lib.  B. 
1765,  fo.  237,  and  Reg.  Lib.  B.  1776,  fo.  86. 

{d)  3  Ves.  197. 
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a  supposed  analogy  between  the  proceedings  with  re- 
gard to  costs  in  courts  of  common  law  and  in  this  Court ; 
but  no  such  analogy  existed  ;  for  the  taxation  of  costs 
at  common  law,  always  preceded  final  judgment,  and 
the  costs  were  included  in  it,  and  it  was  upon  that 
judgment  that  execution  issued  :  but,  in  courts  of  equity, 
the  process  of  execution  did  not  issue  on  the  Master's 
certificate  as  to  costs,  but  on  the  decree ;  and  therefore 
there  was  no  analogy  between  the  relation  which  the 
Masters  certificate  bears  to  the  decree,  and  the  relation 
which  the  final  judgment  at  law  bears  to  the  inter- 
locutory judgment  at  law. 


1846. 
» ' 

Andrews 

V. 
LOCKWOOD 

and  Abdt. 


Secondly,  that,  supposing  the  rule  to  have  formerly 
been  as  the  other  side  had  contended  for,  namely,  that 
there  could  be  no  revivor  for  costs ;  that  rule  was  no 
longer  applicable;  for,  under  the  1  &  2  Vict.  c.  110, 
8.  18,  decrees  and  orders  of  courts  of  equity  had  the 
same  effect  as  judgments  at  law,  and  persons  to  whom 
costs  in  equity  were  ordered  to  be  paid,  were  to  be 
deemed  judgment-creditors,  and  to  have  all  the  reme- 
dies of  judgment-creditors;  why,  then  should  not  the 
representative  of  a  deceased  party  to  whom  costs  had 
been  decreed,  have  the  same  right  to  revive  the  decree 
as  a  judgment-creditor  at  law  had  to  revive  the  judg- 
ment :  that,  in  order  to  give  effect  to  that  enactment,  the 
20th  section  of  the  Act  directed  new  writs  to  be  framed 
by  the  Judges  of  the  Court  of  Chancery ;  and  the  writs 
q{  fieri  facias  which  were  annexed  to  the  new  orders 
of  May  1839(e),  did  not  treat  the  Mauler's  certificate 
as  giving  the  right  to  costs,  but  proceeded  on  the  de- 
cree as  giving  that  right,  and  merely  referred  to  the 
certificate  as  ascertaining  the  amount  of  the  costs;  con- 


(e)  Sec  Beavan's  Ord.  Cane.  144  and  145. 
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sequently,  the  right  to  costs  stood  on  a  totally  diflTerent 
footing  from  what  it  had  done  before  that  Act  was  passed. 

The  Vice-Chancellor,  in  the  course  of  the  argument 
in  support  of  the  bill,  said  that,  though  the  1st  and  2nd 
Vict  c.  110,  gave  to  decrees  of  courts  of  equity  the 
effect  of  judgments,  it  did  not  authorize  the  newly  created 
judgment-creditor  to  enforce  his  judgment  in  a  court  of 
equity. 


The  Vice-Chancellor: 

I  am  glad  that  this  question  has  been  brought  for- 
ward, and  I  have  been  much  pleased  with  the  arguments 
in  favour  of  the  bill. 

The  case  seems  to  stand  in  this  way.  It  is  unques- 
tionable, and,  indeed,  the  very  ai^ument  against  the 
plea,  admits  that,  from  a  very  early  period  down  to  the 
time  of  Lord  Camden^  a  bill  of  revivor  could  not  be 
filed  for  costs.  That  the  rule  existed  in  that  way,  is 
undeniable ;  and  the  argument  of  the  Counsel  for  the 
bill,  was  directed  more  against  its  justice  than  its  ex- 
istence. 


The  decision  in  the  case  of  Morgan  v.  Scudamortf 
shows  the  state  of  the  law  at  that  time ;  and  though 
Lord  Camden  did  decide,  in  Price  v.  Humphreys^  in 
the  way  in  which  Lord  Loughborough  states  he  did,  so 
little  authority  had  that  decision,  that  we  find  that  it 
was  expressly  overruled  by  Lord  Bathursty  in  Askew  v. 
Townsend.  We  further  learn,  from  the  judgment  in 
Morgan  v.  Scudamore,  ihat,  when  the  question  came 
before  Lord  Thurlow,  that  learned  Judge  did  an  act 
which  (I  say  it  with  great  submission)  he  was  not  war- 


Andrews 
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ranted  in   doing;  he   directed  the  Master  to  sign  his  1846. 

report  after  the  death  of  the  Plaintiff*.     He  seems  to 

have  gone  out  of  his  way  for  the  purpose  of  giving  a 

right  which  otherwise,  as  he  thought,  would  not  have      Lockwood 

existed.  and  Abdy* 

After  Lord  Bathursfs  decision  had  been  made,  dia- 
metrically opposite  to  Lord  Camden's^  and  Lord  Thur- 
htc  had  not  decided  directly  against  the  decision  of  Lord 
Bathurst,  we  have  the  very  laboured  judgment  of  Lord 
Loughborough,    in    Morgan  v.    Scudamore.    We  find 
that  the  subject  was  brought  before  him  on  two  occa- 
s^ions,  between  which  there  was  a  considerable  interval 
of  time.     It  is  remarkable  that  that  decision  cannot 
bave  been  taken  by  the  profession  to  have  settled  the 
law,  because  we  find  Lord  Eldon  (who  was  so  extremely 
cautious)  laying  down  the  rule  in  a  general  way,  with 
one  exception  (/) :  he  was  not  to  be  expected  to  give 
every  exception ;  but  the  fact  of  his  stating  the  rule, 
and  stating  one  exception,  shews  that  his  mind  was 
alive  to  the  state  of  the  practice.     Then  Lord  Redesdale 
states  the  rule  and  mentions  one  exception,   namely, 
where  the  costs  have  been  taxed  before  the  abatement 
happened ;  and  his  Lordship  so  laid  down  the  rule  in 
the  edition  of  his  work  published  in  1787,  in  the  sub- 
sequent edition  of  1814(^),  and  in  the  edition  which, 
I  think,  was  published  in  1828.   No  Judges  were  better 
acquainted  with  the  law  of  this  Court  than  Lord  Eldon 
and  Lord  Redesdale  were. 

(y)  Jenour  v.  Jenoury  10         {g)  Treat,  on  Plead.  164. 
Ves.  562.     See  57a. 

*  If  the  principle  of  the  rule  that  there  shall  be  no  revivor 
for  costs,  be,  as  Gilbert  states,  For.  Rom.  181,  that  a  personal 
action  dies  with  the  person,  it  is  not  very  apparent  why  the 
rule  should  not  apply  to  taxed  as  well  as  to  untaxed  costs. 
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Then  it  appears  that  the  question  was  again  discusse 
in  the  year  1820  (A),  which  was  twenty-four  years  afte 
the  decision  by  Lord  Loughborough ;  and  there  Sir  Jok 
Leach,  evidently  by  way  of  answering  the  argumen 
adduced  by  Mr.  Spence  against  Mr.  Tresolve  and  ap 
parently  taking  it  for  granted  that  what  Mr.  1  resolve  sai< 
was  the  law,  states  his  reasons  for  coming  to  the  con 
elusion  that  the  bill  of  revivor  could  not  be  sustained 
Whether  those  reasons  are  right  or  wrong,  it  is  no 
material  to  consider.  The  decision  which  Sir  Joh 
Leach  came  to,  was  conformable  to  the  decisions  c 
Lord  Chancellors  for  nearly  a  century  before ;  and  hi 
decision  was  not  appealed  from.  The  question  ha 
now  come  on  before  me,  after  the  lapse  of  nearl; 
twenty-six  years  since  Sir  John  Leaches  decision  wa 
pronounced. 

Now  I  am  not  going  to  discuss  the  original  propriet] 
of  the  rule :  that  is  not  necessary ;  but  it  strikes  me  tha 
it  would  not  have  been  just  to  say  that,  if  there  hac 
been  a  decree  that  one  party  should  pay  costs  tc 
another,  a  bill  of  revivor  might  be  filed,  under  all  cir 
cumstances  and  at  any  time.  If  such  were  the  rule,  il 
would  give  a  perpetuity  to  the  right  to  costs  which  nc 
other  right  enjoys, 

I  have  been  told  that  the  general  rule  is  wrong ;  but 
I  have  not  yet  been  told  how  it  is  to  be  altered  so  as  tc 
make  it  right.  That  it  would  be  advisable  to  rescind  il 
wholly,  is  a  matter  about  which  I  beg  leave  to  doubt  II 
the  Lard  Chancellor  thinks  proper  to  alter  the  rule,  on 
an  appeal  being  presented  to  him  from  what  I  am  now 
about  to  decide,  or  may  think  it  right  to  rescind  the  rule 


(A)  Jupp  V.  Geeringy  5  Madd.  375. 
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with  the  assistance  of  the  other  Judges  of  this  Court, 
Duder  the  authority  vested  in  them  by  the  Act  3  &  4 
Will.  4,  c.  94^  be  it  so;  with  that  I  have  nothing  to  do. 
1  have  only  to  act  upon  the  rule  as  it  now  exists ;  and  I 
understand  the  rule  to  be  that,  if  there  be  a  decree  for 
the  payment  of  costs,  and  the  costs  are  not  taxed  and 
not  ordered  to  be  paid  out  of  a  fund  or  out  of  real 
estate,  there  shall  not  be  a  bill  of  revivor  for  them. 


1846. 
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With  regard  to  the  form  of  the  defence  to  this  bill, 
it  was  said  that  the  allegation,  in  the  plea,  that  the  docu- 
ments had  been  delivered  up,  was  an  immaterial  allega- 
tion, and  therefore  that  the  Defendant  ought  to  have 
demurred.  But  I  think  that  that  allegation  was  a  ma« 
terial  one;  and,  consequently,  that  the  defence  was  pro- 
perly made  by  plea. 

As,  then,  I  am  of  opinion  that  the  defence  is  good, 
both  m  substance  and  in  form,  I  shall  allow  the  plea*. 


*  The  Reporter  has  been  informed  that  the  Plaintiff  has 
appealed  to  the  Lord  Chancellor. 
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Evidence  of 
Death. 

A  certified  copy 
of  the  register 
of  a  death,  un- 
der the  seal  of 
the  General 
R^istry  Office, 
accompanied  by 
an  affidavit  of 
identity,  is  suffi- 
cient evidence 
of  the  death. 


PARKINSON  v.  FRANCIS. 

On  the  death  of  an  annuitant  under  the  will  of  the 
testator  in  this  Cause,  the  residuary  legatee  presented  a 
petition  praying  that  a  fund  in  Court,  which  had  been 
appropriated  to  pay  the  annuity,  might  be  paid  to  him. 

Mr.Oardner,  for  the  petitioner,  produced,  as  evidence 
of  the  annuitant's  death,  a  certified  copy  of  the  regis- 
ter of  that  event,  under  the  seal  of  the  General  Register 
OfiSce,  and  also  an  affidavit  of  identity;  but  stated 
that,  in  other  branches  of  the  Court,  such  evidence 
was  not  considered  sufiicient. 


The  Vice-Chancellor,  however,  made  the  order,  saying 
that  he  was  bound  by  Act  of  Parliament  to  act  upon 
the  evidence  tendered*. 


•  See  6  &  7  Will.  4,  c.  86,  s.  38,  and  8  &  9  Vict.  c.  113. 
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SNOW  t>.  HOLE.  ,8^^. 

1  HIS  suit  was  commenced  during  the  infancy  of  the  >        ^P"  '. 

Defendant  Harriet  Hole.     She  became  of  age  on  the         Infant. 

13th  of  August  1844,  and,  about  a  week  afterwards,  she  Practice. 

informed  the  solicitor  who  had  acted  for  her  guardian,  that  ^v'^^^oam. 

he  was  not  to  appear  or  act  for  her  in  the  suit.     In  No-    .    .  7~r\ 

o  1  ,         1.  .  ,     .  B        A°  infent  De- 

vember  of  the  same  year,  the  sohcitor  was  served  with  a  fendant,  on  at- 

sobpcena,  for  Harriet  Hok,  to  hear  judgment.     He  re-  tainin^  twenty- 
turned  the  subpcena  to  the  Plaintiff's  solicitor,  enclosed  in  the  sol^itor^ 
a  letter,  in  which  he  stated  that  Miss  Hole  had  attained  who  had  acted 
twenty-one,  and  that  he  was  no  longer  employed  for  her.      ,  her  in  the 
Id  March  1846,  the  Cause  was  heard  and  a  decree  made,  wards  that 
in  the  title  of  which  Miss  Hole  was  described  as  an  in-  solicitor  was 
fant ;  but  she  had  not  been  served  with  a  subpoena  to  hear  gu^pQ^no  f^j^ 
judgment,  and  no  one  had  appeared  for  her  at  the  hear-  her,  to  hear 

ing.     Under  these  circumstances,  a  motion  was  made  on  judgment.    He 

returned  the 
b€r  behalf,  that  she  might  be  at  liberty  to  put  in  a  new  subpoena  to  the 

aad  further  answer  to  the  bill ;  that  the  Cause  might  be  Plaintiff's  soli- 

again  set  down  for  hearing,  and  that,  in  the  meantime  ^^  ^j^^  ^^^^ 

all  proceedings  under  the  decree  might  be  stayed.  time,  that  the 

Defendant  had 
Mr.  James  Parker,  in  support  of  the  motion,  referred  come  of  age, 

to  KeUall  v.  Kelsail  (a).     [The  rtce-Chaticellor.— There  "^^^^^^J^  "^^^^ 

the  decree  was  made  during  the  infancy  of  the  Defend-  employed  for 

ant :  here,  it  was  made  after  the  infancy  had   ceased.]  ^®'*-  ,  Some 
ti.    1      ,     .        .  1  11  1-  .1     J       months  after- 

If  she  had  a  right  to  make  the  application  on  the  day  ^ards  the  Cause 

before  the  decree  was  made  (as  she  certainly  had),  what  was  heard,  but 
difference  can  it  make,  if  a  decree  has  been  made  by  f^^^j^^  havine ' 
which  she  is  not  bound.  been  served  with 

a  subpoena  to 
hear  judgment,  or  any  one  appearing  for  her  at  the  hearing;  and 
a  decree  was  made  in  which  she  was  described  as  an  infant.  Held 
diat  she  was  entitled  to  put  in  a  new  answer  to  the  bill. 

(a)  2  Myl.  5c  Keen,  409. 
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1846.  Mr.  Bethelly   for   the  Plaintiff,   relied  on  Powys  v. 

Mmisjield  (b),  and  added  that  Miss  Hole  had  bean 
guilty  of /ocAe^,  and  had  wilfully  abstained  fromtekiiig 

Hole  ^"^  ®^P  ^^^^  ^^  ^'°^®  ®^^  came  of  age  until  the  Cause 

was  heard,  a  period  of  six  or  seven  months,  in  order  that 
she  might  have  the  option  of  acquiescing  in  it,  or  making 
a  new  defence,  according  as  the  decree  might  be  favour- 
able or  unfavourable  to  her. 

Mr.  James  Parker,  in  reply  said  that  Miss  Hole  swore 
that  she  was  not  aware  that  the  suit  was  about  to  be 
heard,  and  that  the  decree  was  a  surprise  upon  her. 
He  added  that,  in  Powys  v.  Mansfield,  Counsel  appeared 
and  argued  for  (he  infant,  at  the  hearing. 

The  Vicb-Chancbllob  : 

The  decree,  in  the  heading  of  it,  purports  to  be  made 
in  a  suit  between  the  Plaintiff  and  certain  persons.  De- 
fendants, one  of  whom  is  Harriet  Hole,  an  infant ;  bat 
there  is  no  person  to  answer  that  description ;  and, 
therefore,  I  think  that  it  is  open  to  Miss  Hole  to  make 
the  present  application ;  for  I  must  consider  that  there 
is  no  decree  against  her. 

I  do  not  think  that  the  Plaintiff  has  any  right  to  com- 
plain that  he  has  been  unfairly  dealt  with  ;  for  the  sub- 
poena which  was  intended  for  Miss  Hole,  was  returned 
to  his  solicitor.  Notwithstanding  which,  the  decree  was 
drawn  up  as  if  she  had  been  properly  served. 

I  shall  give  her  leave  to  make  a  new  defence ;  but,  as 
it  is  in  the  nature  of  an  indulgence,  she  must  pay  the 
costs  of  the  applicatioi^ 

(b)  Ante,  Vol  Yi.  p,  637. 
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DE  BEAUVOIR  v.  DE  BEAUVOIR.  ^H^- 

J  HE  bill  stated  that  the  Rev.  Peter  Be  Beauvoir  made  April. 


mil. 


bis  will,  dated  the  27th  day  of  July  1800  and  duly  exe- 
cuted and  attested  to  pass  freehold  estates  in  fee  simple,  Construction. 

and  thereby  gave,  amongst  other  legacies,  6,000  /.,  4  /.  

percent,  stock,  to  Richard  Peter  Whish, son  of  Martin  ^g^d^all  hts  es- 

Vkish  (since  deceased),  and  Harriet  W/iish;  but  if/?.  P.  tates  in  the 

Whisk  should  die  before  he  attained  twenty-one,  the  tes-  funds  ofEng- 

tator  then  gave  the  6,000  /.  stock  to  Martin  Whish  and  fnanors,  mes- 

the  Defendant,  and  their  heirs,  during  the  life  of  Harriet  suagcs,  lands, 

Wlush,  in  trust  for  her  separate  use,  with  power  to  her  ^^:\   ? '  ^  r^®,^ 

to  leave  the  capital,  by  her  will,  to  her  children  by  and  copyhold, 

Martin  Whish,  in  whatever  proportions  she  might  think  ^°  ^'*  ^;  ^"^  ^'f 

proper;  and,  after  reciting  that  he  was  seised  in  fee  in  strict  settle^ 

Mmple  of  divers  freehold  manors  or  reputed  manors,  raent,  and  ulti- 

messuaees,  lands,  tenements,  rents  and  hereditaments,  ™^  ^  y  J°  J^. 
^    '  '  ^  '  own  ri^nt  heirs 

wtuate  in   Middlesex  and   Essex,   and  of  a  leasehold  for  ever,  and 

estate  in  Pall  Mall,  and  a  copyhold  estate  in  Surrey  empowered  his 

which    he    had    surrendered    to    the    use  of  his  will,  ^^gj  ^^e  re- 

and  of  lai^e  sums  in  the  funds  in  England,  he  gave  all  sidue  of  liis 

hia  estates  in  the  funds  of  England,  and  all  his  said  P^«;so"aJ  estate 

^         *  in  the  purchase 

manors  or  reputed    manors,   messuages,    lands,   tene-  of  freehold  lands 

Jaents,  tithes,  rents,  hereditaments  and   premises,  both  "^  England,  and 

to  convey  the 
same  to  such  of 
the  uses  thereinbefore  declared  of  his  manors,  messuages,  lands, 
and  premises,  devised  by  his  will,  as  should  be  then  subsisting. 

A.  and  B.  died,  without  issue,  in  the  testator's  life-time.  C, 
who  was  his  heir-at-law  and  executor,  was  living,  but  had  no 
issue  male. 

The  testator's  next  of  kin  filed  a  bill  against  C,  praying, 
amongst  other  things,  for  a  declaration  that,  in  the  event  of  C. 
dying  without  leaving  issue  male,  the  Plaintiff  would  be  en- 
titled to  the  testators  personal  estate.  A  general  demurrcnr  to 
the  bill  was  allowed. 
Vol.  XV.  n 
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1846.  freehold,  leasehold  and  copyhold,  to  Edward  Benyon, 

for  his  life,  with  remainder  to  the  Defendant  and  iVar- 
tin  UTiish,  and  their  heirs,  during  the  life  of  Edward 
De  Beauvoib  -^^I/^^f  ^"  trust  to  preserve  contingent  remainders, 
with  remainders  to  the  first  and  other  sons  of  Edward 
BenyoHy  successively,  in  tail  male,  and,  for  default 
of  such  issue,  to  Charles  Bent/on,  for  life,  with  re- 
mainders to  his  first  and  other  sons,  successively,  in 
tail  male,  with  remainder  to  the  Defendant  for  life,  witfa 
remainders  to  his  first  and  other  sons,  successively,  in 
tail  male ;  and,  for  default  of  such  issue,  to  his  own  righi 
heirs  for  ever.  And  he  gave  to  Edward  Benyon  all  his 
diamonds,  plate,  and  household  furniture,  and  appointed 
the  Defendant  and  Martin  Whisk  executors  of  his  will 
and  he  empowered  his  said  trustees,  with  the  consent 
of  the  person  who  might  be  in  possession  and  entitlec 
•iSc.  to  the  profits  thereof*,  to  lay  out  and  invest,  the  residue 

and  surplus  of  his  said  personal  estate,  in  the  purchase 
of  freehold  lands,  tenements  and  hereditaments  ii 
England,  and  to  settle  and  convey  the  same,  whei 
purchased,  to,  for,  upon,  and  subject  to  such  and  s< 
many  of  the  uses,  trusts,  powers,  provisoes  and  limita- 
tions  thereinbefore  limited,  created  and  declared  of  an( 
concerning  his  manors  or  reputed  manors,  messuageS; 
lands,  tenements,  rents,  hereditaments  and  premises 
devised  by  that  his  will,  as  should  be  then  subsisting 
or  capable  of  taking  effect. 

The  bill  next  stated  that  the  testator  died  in  Sep- 
tember 1821,  leaving  Mary  Macdougall  his  sole  next 
of  kin,  and  the  Defendant  his  heir-at-law ;  that  his 
personal  estate  consisted,  among  other  things,  of  divers 
leasehold  estates  besides  those  mentioned  in  his  will, 
and  of  100,000/.  Consols,  100,000/.  Reduced  Three 
per  Cents.,  120,000/.  Navy  Five  per  Cents.,   96,000/ 
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Bank  Stock,  405/.  stock  oF  the  Hudson's  Bay  Com-  1846. 

pany,   10^000/.   secured   by  covenant   and   deposit  of 
deeds  relating  to  certain  estates  in  Middlesex,  3,000  /.  in   ^'  Beauvoir 
Exchequer  Bills,  a  balance  of  28,660  /.  at  his  bankers,    ^    u»au 
ind  of  other  articles  of  the  value  of  1,472/.;   that 
Liward  Benyon  and  Charles  Benj/on  died,  in  the  testa- 
tor's life-time,   without  issue,   and    thereby  the    De- 
feDdaat  became  the  first  tenant  for  life  under  the  will, 
and  that  the  Defendant  had  never  had  a  son ;  that,  by 
reason  of  the  death  of  Edward  Benyon,  the  bequest  of 
all  the  testator's  diamonds,  plate,  and  household  fur- 
niture became  lapsed ;  that,  in  1826,  the  Plaintiff  married 
Mary  Macdougall;  that,  in  1827,  she,  in  exercise  of  the 
powers  vested  in  her  by  her  marriage  settlement,  made  her 
will,  and  thereby  gave  all  her  rights  and  interests  under 
the  will  or  as  the  next  of  kin  of  the  testator,  or  other- 
wise, and  all    rights,  property  and   interests    in   any 
way  vested  in  her,  to  the  Plaintiff,  and  appointed  him 
wle  executor  of  her  will ;  that  she  died  in  February 
1831,  and  the  Plaintiff  proved  her  will,  and,  as  her 
personal  representative  and  universal  legatee   and  by 
rirtoe  of  his  marital  rights,  became  and  still  was  en- 
titled  to  all   such   interest  in  the  testator's  personal 
property  as  his  late  wife  was  entitled  to,  at  her  death, 
as  the  testator's  sole  next  of  kin,  as  well  in  respect  of 
such  parts  of  the  testator's  personal  property  as  was 
ondisposed  of  by  his  will,  as  under  the  ultimate  limita^ 
lion  therein  contained  in  favour  of  the  testator's  right 
heirs. 

The  bill  charged  that,  according  to  the  true  construc- 
tion of  the  will,  the  Plaintiff,  as  the  personal  representa- 
tice  of  his  late  wife,  was  absolutely  entitled,  under  the 
final  limitation  in  favour  of  the  tci^tator's  right  heirs,  in 
remainder  expectant  on  the  decease  of  the  Defendant 
n2 
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1846.  mthout  leaving  any  son^  to  all  the  personal  estate  am 

'  effects  which  were  comprised   in   and  affected  by  tka 

De  Beauvoir    limitation ;  but  that  the   Defendant  alleged  that,  ac 
cording  to  the  true  construction  of  the  willy  the  what 
of  the  said  personal  estate  would,  in  the  event  of  th 
death  of  the  Defendant  without  leaving  any  son,  behm 
absolutely   to   him,   as   the  testator*s  heir-at-law;  tha 
sometimes  the  Defendant  alleged  that,  if  the  Plaintii 
ever  had   any  interest  in   any  part  of  the  testator' 
personal  estate,  he  had  ceased  to  have  any  such  in 
terest,  inasmuch  as  the  whole  of  such  personal  estati 
had  been  invested  in  the  purchase  of  real  estates  undei 
the  power  for  that  purpose  contained  in  the  will ;  anc 
that,  according  to  the  true  construction  of  the  will,  sucl 
personal  estate  thereupon   ceased  to  be  personal  anc 
became  real  estate,  and,  as  such,  would  pass,  by  virtai 
of  the  said  limitation,  to  the   testator's  right  heirs  ii 
the  event  of  the  death  of  the  Defendant  without  leaving 
issue  male ;  whereas  the  Plaintiff  charged  that  a  large 
part  of  the  testator's  personal  estate  still  remained  in 
specie  and  uninvested  in  the  purchase  of  land,  and  that 
such  part  as  had  been  invested  in  the  purchase  of  land, 
had  been  so  invested  by  the  Defendant  in  the  character  of 
heir-at-law  of  the  testator  or  as  tenant  for  life  under 
tlie  will,  and  not  in  his  capacity  of  surviving  trustee 
thereunder ;  that,  according  to  the  true  construction  o( 
the  will,  the  trustees  thereof  had  only  a  power  to  in- 
vest the  personal  estate  in  the  purchase  of  land,  and 
were  not  under  any  obligation  or  trust  so  to  do ;  and 
that  it  was  not  the  testator's  intention  that  the  tmstees, 
by  exercising,  at  their  own  will,  pleasure  and  discre- 
tion, the  power  of  purchasing  land,  should  be  enabled 
to  alter  the  nature  of  his  property;  and  that,  even  if 
the  whole  of  the  personal  estate  had  been  duly  invested, 
by  the  trustees,  in  the  purchase  of  land  in  accordance 
with  the  power,   the  land  so  purchased  would,  in  a 
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court  of  equity  and  for  the  purpose  of  ascertaining  the  1846. 

right  thereto  under  the  terms  of  the  said  limitation,  be 
considered  as  personal  and  not  as  real  estate.     The  bill 
prayed  that  the  trusts  of  the  will  might  be  carried  into    j^^  Beauvoir. 
execution  under  the  direction  of  the  Court,  and  that  it 
might  be  declared  that,  under  the  limitation  of  all  the 
testator's  leasehold  estates  and  estates  in  the  funds  of 
hgland  in  favour  of  the  right  heirs  of  the  testator,  the 
PlaintiflT,  as  the  executor  of  his  late  wife,  (who  was  the 
sole  next  of  kin  of  the  testator),  would,  in  case  the 
Defendant  should  die  without  leaving  any  issue  male, 
be  entitled  to  all  the  personal  property  which  belonged 
to  the  testator  at  the  time  of  his  decease,  and  to  the 
stocks,  funds,  securities,  lands  or  hereditaments  then 
representing  the  same ;  and  that,  if  any  part  of  the  per- 
sonal estate  had  been  converted   into  real  estate,   it 
might  be  declared  that  such  real  estate  ought,  for  the 
purpose  of  ascertaining  the  right  of  the  parties  interested 
Qoder  the  said  limitation,  to  be  considered  as  personal 
estate. 

The  Defendant  put  in  a  general  demurrer  to  the  bill. 

Mr.  James  Parker,  Mr.  Zee  and  Mr.  Roundell 
Palmer,  in  support  of  the  demurrer,  said  that  the  pro- 
position which  the  Plaintiff  had  to  establish,  was  that, 
where  freehold,  copyhold  and  personal  estate  were 
blended  together  and  limited  to  several  persons  in  suc- 
cession, and  to  their  issue  in  strict  settlement,  and, 
ultimately,  to  the  testator's  own  right  heirs,  the  words, 
*  right  heirs,'  meant,  with  respect  to  the  personal  pro- 
perty, the  testator's  next  of  kin :  that  the  same  question 
came  before  the  Court  in  Boydell  v.  Oolightlj/  (a),  and, 

(a)  Ante,  Vol.  XIV.,  p.  327. 
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1846.  in  that  case.  His  Honor  held  that  the  words  of  the 
ultimate  limitation  must  be  taken  in  their  ordinary 
sense  with  regard  to  the  personalty,  as  well  as  the 

Db  Biauvoir  ^^^'*y  f  ^^^^  ^^^^  ^^®  ^^^  precisely  in  point,  but  the 
present  case  was  a  stronger  one  than  that,  for  there 
was  one  devise  of  real  and  personal  estate  in  a  course  of 
limitation  applicable  to  real  estate ;  whereas,  in  BoydeU 
V.  Golightly,  the  real  estate  was  given  first,  and  then 
the  personal  estate  was  disposed  of  by  words  of  re- 
ference, to  which  were  added — "  so  far  as  the  nature  of 
the  said  leasehold  and  other  personal  estate  and  effects, 
the  rules  of  law  and  equity,  the  deaths  of  parties  and 
other  contingencies  will  admit  of;"  and,  therefore,  it 
mip;ht  have  been  said  that,  under  the  ultimate  limita- 
tion, the  testator's  next  of  kin  were  entitled  to  his 
personal  estate  and  his  heir  to  his  real  estate:  that 
Mounsey  v.  Blamire  (6)  was  an  express  authority  foi 
the  proposition  that  a  party  who  seeks  to  alter  the  legal 
and  natural  meaning  of  words  in  a  will,  must  find,  in 
the  context,  some  reason  for  doing  so ;  but  no  such  rea- 
son existed  in  the  present  case  ;  on  the  contrary,  the  will 
shewed,  conclusively,  that  the  testator  meant  the  words, 
'  right  heirs,'  to  be  taken  according  to  their  legal  and 
ordinary  import ;  for  he  had  given  his  real  and  his  per- 
sonal estate,  as  a  mixed  fund,  to  the  same  persons  in 
succession,  and  had  empowered  his  trustees  to  lay  out 
his  residuary  personal  estate  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses,  and,  therefore,  it  was 
manifest  that  he  did  not  intend  his  real  estates  to  go 
to  one  person,  and  his  personal  estate  to  another: 
G Wynne  v.  Muddock(c),  Wright  v.  Atkyns(d),  Swaine 

(b)  4  Russ.  384.  See  also  (c)  14  Ves.  488. 
the  cases  mentioned  in  the  (d)  19  Ves.  299. 
note  to  p.  385. 
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V.  Burton  {e\  Danvers  v.  Lord  Clarendon  (f),  Pleydell  1846. 

?.  Pleydell  {g)y  Forster  v.  Sierra  {h),  Uolloway  v.  Hoi- 

lowai/{i),  Ricky.  Cockell{k),  Thellusson  v.  Woodford  (/),  ^*  Beauvoir 

Welbyy.  Welby  {m),  Anon.(n),  Shep.  Touchstone, 446 (0),  d^  Beauvoir. 

Cholmondeley  v.  Clinton  {p),  Pyot  v.  Pyot(q):    that, 

according  to  the  proposition  cited  from  Shep.  Touchstone, 

the  right  heirs  of  the  testator  would  have  been  entitled, 

if  the  gift  had  been  a  gift  of  personal  property  only : 

that  Vaiuc  v.  Henderson  (r)  and  Git  tings  v.  MacDer^ 

matt  (5),  in  which  the  word, '  heirs/  was  held  to  mean, 

*next  of  kin,'  were   distinguishable   from  the  present 

case,  because  the  gifts  to  the  heirs  in  those  cases  were 

substitutionary  or  alternative  gifts  :  that,  the  only  other 

case  in  which  the  word,  *  heirs/  even  when  used  with 

respect  to  personalty  alone,  had   been  held  to  mean, 

*  next  of  kin,'  was  Evans  v.  Salt  (t) ;  but  that  case 

(f)  15  Ves.  365.  {k)  9  Ves.  369. 
{JD  1  Vem.  35.  (/)  13  Ves.  208. 

(g)  1  P.  W.  748.  (m)  2  V.  &  H.  187. 
ih)  4  Ves.  766.  (w)  Gilb.  Eq.  Ca.  15. 
(t  )  5  Ves.  399- 

(0)  ''If  one,  possessed  of  a  term  of  years,  devise  it  to 
y.5.,  and  that,  after  his  death,  the  heir  of  J.  S,  shall  have  it ; 
in  this  case  /.  S.  shall  have  so  many  years  of  the  term  as  he 
shall  live,  and  the  heir  of  J.  5.  and  the  executor  of  that  heir 
shall  have  the  remainder  of  the  term." 

(p)  2  Barn.  &  Aid.  625,  and  2  Jac.  &  Walk.  1.  On  this 
case  lieing  cited  in  order  to  shew  that  the  majority  of  the 
judges  held  the  words,  "  the  right  heirs  of  Samuel  RoKe"  to 
be  words  of  plain  and  well-known  import,  the  Vice-Chancellor 
observed  that  the  learned  judge  who  dissented  from  the  rest, 
asMgned,  as  a  reason  for  his  dissent,  that  George  Earl  of  Or- 
Jardj  the  grantor,  knew  himself  to  be  the  right  heir  of  Samuel 
RoUe  :  but  that  that  fact  did  not  appear. 

{q)  1  Vez.  335.  («)  2  Myl.  &  Keen,  Qg. 

(r)  I    Jac.   &  Walk.  388,         (0  6  Beav.  266. 
note. 
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1846.  appeared  to  have  UDdergone  no  discussion,  and  no  reason 

*         "^        '      was  assigned  in  the  judgment. 
De  Beau  voir 

*'•  The  Vice-Chancellor. — In  that  case,  Sarahj  to  whose 

heirs  the  1>000/.  Consols  were  given  in  default  of  issue 
of  Johfiy  was  illegitimate,  and,  therefore,  she  could 
have  no  next  of  kin  except  her  children ;  and,  as  the 
testator,  in  the  preceding  part  of  his  will,  had  men- 
tioned her  children,  the  inference  seems  to  be  that,  if  he 
had  meant  them  to  take,  he  would  have  said  so. 

Mr.  Bethel  I,  Mr.  Hodgson  and  Mr.   Bagsiawe,  ap- 
peared in  support  of  the  bill. 

Mr.  Hodgson  first  addressed  the  Court,  and,  after 
observing  that,  in  the  bequest  of  the  6,000  /.  stock  to 
Martin  Whish  and  the  Defendant,  in  trust  for  Harriet 
Whish,  the  testator  had  used  the  word,  *  heirs,'  with  re- 
ference to  personal  property,  said  that  the  present  case 
differed  from  all  those  that  had  been  cited,  for,  in  none 
of  them,  was  the  word,  *  heirs,'  used  to  denote  the 
person  or  persons  to  take  after  the  failure  of  a  series  of 
limitations:  that  freehold,  copyhold,  leasehold  and 
funded  property,  were  given  to  several  persons,  who 
were  the  objects  of  the  testator's  bounty,  and  to  their 
sons  in  strict  settlement ;  and,  in  default  of  such  issue, 
to  the  testator's  own  right  heirs :  that,  under  those 
words,  his  freeholds  would  go  to  his  heir-at-law,  and 
his  copyholds  to  his  customary  heir ;  why  then  should 
not  his  leaseholds  and  his  funded  property  go  to  the 
person  or  persons  who  would  take  his  personal  pro- 
perty according  to  law  ?  that  the  testator  did  not  in- 
tend, by  those  words,  to  benefit  any  person  or  class  of 
persons  in  particular ;  but  meant,  when  all  the  objects 
of  his  bounty,  whom  he  had  provided  for  by  the  prior 
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limitations,  should  become  extinct,  that  his  property  1846. 

should  go  as  the  law  directed  ;  or,  in  other  words,  that^      '        '^        ' 
by  the  term,  'right  heirs,'  he  meant  the  persons  who    ^^  ^^auvoir 
would  legally  succeed  to  the  diflferent  subjects  of  pro-  n    d  ^' 
perty,  comprised  in  the  prior  limitations,  according  to 
their  several  natures  and  qualities :   that  Mounsey  v. 
Blamire  was  distinguishable  from  the  present  case,  be- 
cause, as  was   observed  in  the  judgment,  the  word, 
'heir,*  was  used  to  describe  a  person  who  was  to  take, 
immediately,  as  a  purchaser,  and  not,  as  in  this  case,  to 
denote  persons  who  were  to  take  property,  by  way  of 
succession,  on  the  failure  of  several  prior  limitations : 
that  G Wynne  v.  Muddock  was  a  case  of  the  same  descrip- 
tion ;  and,  moreover,  the  word  used  in  that  case,  was 
not '  heirs,'  but  *  heir,'  and,  therefore,  the   Court  could 
not  say  that  each  kind  of  property  was  intended  to  go 
to  the  persons  to  whom  the  law  would  give  it :  that,  in 
PoT$ter  v.  Sierra,  also,  the  gift  on  which  the  question 
arose  was  an  oiiginal  gift;  besides  which,  it  was  a  gift, 
not  to  the  testator's  own  right  heirs,  but  to  his  heirs  ou 
the  part  of  his  mother ;  consequently,  that  case  had  no 
application  to  the  present :  that,  in  Holloway  v.  HollO' 
toay,  the  words  were  :  **such  person  or  persons  as  shall 
be  my  heir  or  heirs  at  law ;"  which  meant  the  person 
or  persons  who  were  the  testator's  heirs  at  his  death: 
that  Lord  Altninley's  judgment  in  that  case,  shewed  that, 
if  his  lordship  had  had  to  decide  the  present  case,  he 
would  have  held  that  the  words,  'right  heirs,'  meant 
right  heirs   quoad  the  nature  of  the  property:   that 
Boydell  v.  Golightly  was  distinguishable  from  the  pre- 
sent case ;  for  the  personal  estate  was  to  be  held  in  trust 
for  the  same  persons  as  the  real  estates ;  and,  as  the 
beir  was  to  take  the  realty  on  the  failure  of  the  estates 
for  life  and  in  tail,  he  was  rightly  held  to  be  entitled, 
^  the  happening  of  that  event,  to  the  personalty  also ; 
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1846.  that  is  to  say,  he  was  held  to  be  entitled  to  the  persoii- 

alty  as  persona  destgnata :  that  no  exercise  of  the  power, 
*  *  *^  which  had  been  so  much  relied  on  in  support  of  the 
Dx  Bbauvoir.  demurrer,  could  alter  the  rights  of  the  parties ;  for,  il 
lands  were  purchased  and  settled,  the  deed,  if  skilfuUj 
drawn,  would  provide  that,  on  the  failure  of  the  particu- 
lar estates,  the  lands  should  be  reconverted  into  person* 
alty ;  and,  if  it  did  not  so  provide,  a  court^  of  equit 
would  hold  that  they  resumed  the  character  of  per 
sonalty.  He  cited  Evan$  v.  SaU,  and  Daintry  Y.Daii^ 
try{u). 

Mr.  BethelL — ^The  distinction  between  this  case  anc 
the  cases  cited,  is  that  the  limitation  in  question  is  not  in 
the  testator's  heirs  or  heir  at  law,  but  to  his  right  hein 
and  on  the  failure  of  a  series  of  prior  limitations,  that  if 
to  say,  it  is  a  limitation  of  a  mere  reversion,  and  who- 
ever takes  under  it,  will  take  an  interest  undisposed  o< 
by  the  will,  not  as  a  purchaser,  but  by  virtue  of  thai 
destination  which  the  law  gives  to  property  of  the  like 
nature  and  quality.  If  the  testator  had  died  seised  o 
freeholds  only,  and  the  defendant,  as  well  as  the  tw< 
other  devisees  for  life,  had  died  in  his  life-time,  the  nlti* 
mate  taker  would  have  taken,  not  under  the  will,  bu 
by  descent.  Can  then  the  Court  say,  in  a  case  wher 
personalty  as  well  as  realty  are  comprised  in  th 
(imitation,  that,  with  respect  to  the  realty,  the  limita 
tion  shall  avail  nothing  at  all,  but  that  it  shall  be  c 
avail  with  regard  to  the  personalty  ?  If  the  heir  take 
the  realty  by  descent,  can  it  be  right  to  say  that  h 
takes  the  personalty  as  persona  designata  f  We  submi 
that  the  limitation  is  wholly  inoperative,  and  that  th 
personalty  as  well  as  the  realty  must  be  considered  t 

(u)  C  T.  R.  307. 
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be  undisposed  of,  and  must  go  according  to  the  different  1846. 

destinations  which  the  law  gives  them. 

De  Beauvoir 

The  authorities  cited  in  support  of  the  demurrer,  are  ^  j. 
divisible  into  two  classes.  The  first  consists  of  those 
iu  which  the  heir  was  persona  designata,  and,  con- 
sequently, took  as  a  purchaser;  as  in  Mounsey  v.  Bla- 
mre,  Gwynne  v.  Muddock,  Danvers  v.  Lord  Clarendon, 
and  the  passage  in  Shep.  Touchstone.  The  other  class 
consists  of  those  in  which  real  and  personal  estate  were 
subjected,  as  one  fund,  to  a  series  of  limitations  or  trusts, 
breaking  the  descent  and  making  the  heir  take  as  a 
purchaser ;  as  in  Boydell  v.  Golightly,  Swaine  v.  Burton, 
Wright  v.  Atkyns,  and  Forster  v.  Sierra. 

In  Mounsey  v.  Blamire,  the  gift  was, '  to  my  heir,' 
in  the  singular  number,  as  persona  designata.  In  that 
case.  Sir  John  Leach  draws  the  distinction  between  the 
word,  *  heir,'  being  used  to  describe  a  legatee,  and  to 
denote  succession,  and  says  :  "  Where  the  word, '  heir,' 
is  used  to  denote  succession,  there  it  may  be  well  un- 
derstood to  mean  such  person  or  persons  as  would 
legally  succeed  to  the  property  according  to  its  nature 
and  quality."  Do  not  the  words, '  right  heirs,'  here, 
denote  succession,  and  mean  the  persons  who  will 
legally  succeed  to  the  property  according  to  its  nature 
and  quality  ?  In  Gwynne  v.  Muddoch  the  gifl  was  to, 
*  my  nighest  heir  at  law,'  in  the  singular  number :  and  Sir 
W.  Grant  held,  first,  that  the  heir  took  as  a  purchaser, 
and,  secondly,  that,  as  a  single  person  was  to  take  the 
whole  of  the  property,  it  would  be  contrary  to  the  words 
to  give  any  portion  of  it  to  the  next  of  kin.  In  the  cita- 
tion from  Shep.  Touchstone,  the  gift  was  to  the  heir,  not 
of  the  testator,  but  of  another  person ;  and,  therefore, 
the  heir  necessarily  took  by  purchase  and  not  by  de- 


"4  CASES    IN   CHANCERY. 


De  Bkauvoir 


1846.  scent.     Danvers  v.  Lord  Clarendon  is  a  case  of  pre- 

cisely the  same  description.     All  that  these  cases  decide 
is  that  you  may  give  property  either  to  your  own  heir 

De  Beauvoir    ^^  ^^  ^^  ^^^^  ^^  another  person,  in  such  words  as  to 
make  the  heir  a  purchaser. 

I  shall  now   make  some   remarks   upon   the  other 
class  of  cases  cited  in  support  of  the  demurrer ;  I  mean 
those  in  which  real  estate  is  given  so  as  to  break  the 
descent  of  it  and  to  make  the  heir  take  as  a  purchaser, 
and  the  personal  estate  is  given  as  an  accessory  to  the 
real  estate.      The  first  of  those  cases  was  Boydell  v. 
Goltghtly.  That  was  not  a  case  of  legal  devise  to  the  per- 
sons intended  to  be  benefited ;  but  it  was  a  case  of  a  de- 
vise to  trustees  in  trust  for  them ;  so  that  the  descent  was 
broken ;  and,  as  the  right  heir  would  take  under  the 
trust,  he  would  take  as  a  purchaser.    Then  the  personal 
estate  was  given  in  trust  for  the  same  persons  as  the 
real  estate,  that  is  to  say,  it  was  given  as  an  accessory 
to  the  real  estate.    Your  Honor's  judgment  in  that  case 
proceeded  on  this — that,  as  the  person  to  take  under 
the  ultimate  trust  declared  of  the  real  estate,  would  take 
as  a  purchaser,  and  as  the  personal  estate  was  given  as 
an  accessory  to  the  real  estate,  the  same  person  must 
take  the  personal  estate  also,  as  a  purchaser.  There  is  a 
palpable  distinction  between  that  case  and  the  present : 
in  the  present  case,  there  is  no  trust,  but  a  direct  legal 
devise ;  so  that  the  heir  takes  the  legal  estate,  not  as  a 
purchaser,  but  by  descent.     Swaine  v.  Burton  was  a 
case  of  the  same  description :  and  Lord  EMon,  at  the 
commencement  and  in  the  subsequent  parts  of  his  judg- 
ment, notices  the  fact  that  the  effect  of  the   devise 
was  to  break  the  descent  and  vest  the  estates  in  trus- 
tees, who  were  directed  to  convey  to  the  persons  de- 
scribed, as  purchasers.     Wright  v.  Atkyns  and  Forster 
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r.  Sierra,  also,  were  cases  of  trust.      In  the  latter  of 

those  cases,  the  ultimate  taker,  being  the  testator's  heir 

on  the  part  of  his  mother,  would,  of  necessity,  take  as  a    ^*  Beau  voir 

purchaser 


De  Beaxjtoir. 


In    Vatix  V.  Henderson,  the  testator  gave  200  /.  to 
Edward  Vaux,  "  and,  failing  him  by  decease  before  me, 
to  his  heirs  ;"  and  Sir  William  Grant  decreed  that  the 
legacy  belonged  to  the  next  of  kin  of  Vaux  living  at  the 
testator's  death ;  consequently,  that  learned  judge  held 
that  the  word,  *  heirs,'  was  to  be  construed  according  to 
the  nature  of  the  property  given.    That  case  and  the 
language  of  Sir  John  Leach  in  Mounsey  v.  Blamire  to 
which  I  have  before  adverted,  establish  this  principle : 
that,  wherever  personal  property  is  given  to  a  person 
under  the  description  of  heir  but  in  his  successional 
character,  the  word,  '  heir,'  must  be  construed  with  re- 
ference to  the  nature  of  the  property ;  and,  if  it  be  real 
estate,  it  will  go  to  the  heir,  but,  if  it  be  personal  estate, 
it  will  go  to  the  next  of  kin.     In  other  words ;  if  I  make 
an  immediate  devise  or  bequest  to  the  heir  of  A.,  or  to  my 
own  heir,  then  the  heir-at-law  will  take;  but  if  I  make 
a  devise  or  bequest  to  A.,  and,  if  he  dies  in  my  life-time, 
to  his  heir,  then  the  rules  of  law  which  regulate  the 
BQccession  to  property,  determine  who  is  to  take.     In 
the  present  case,  the  words, '  my  own  right  heirs,'  fol- 
lowing, as  they  do,  after  a  series  of  limitations  for  life 
aad  in  tail,  are  used  to  denote  succession ;  and,  as  the 
individual  entitled  to  the  real  estates,  will  be  the  per- 
son pointed  out,  by  the  rule  of  law,  to  take  property  of 
that  nature,  why  is  not  the  individual  entitled  to  the 
personal   estate,  to  be  the  person  pointed  out,  by  the 
same  rule,  to  take  property  of  that  nature  ?     If  the  one 
takes  j'tcre  successionis,  why  is  not  the  other  to  take  jure 
tuccessionisf 
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1846.  In  conclusion,  I  beg  to  call  the  attention  of  the  Court 

to  the  language  of  Lord  Alvanley  in  Hollaway  v.Hollxh 
way.    That  learned  judge  says:  ''The  only  qaestion  is 
jj     ^  *"  whether,  upon  the  true  construction  of  this  codicil,  it  must 

necessarily  be  intended  he  did  not  mean,  by  these  words : 
''  such  person  or  persons  as  shall  be  my  heir  or  heirs  at 
law/'  what  the  law,  primd  facie^  would,  strictly  speak- 
ing, intend,  heirs  at  law  at  his  death.  A  testator 
certainly  may,  by  words  properly  adapted,  show  that, 
by  such  words,  persona  designatay  answering  a  given 
character  at  a  given  time,  is  intended.  But,  primd  fade, 
these  words  must  be  understood  in  their  legal  sense,  anless, 
by  the  context  or  by  express  words,  they  plainly  appear 
to  be  intended  otherwise."  Now,  there  is  nothing,  in 
the  present  will,  to  show  that  the  words,  '  my  own  right 
heirs,'  were  used  in  any  other  than  their  legal  sense. 
There  is  no  trust  either  executed  or  executory.  All  the 
devises  are  direct,  legal  devises;  all  the  bequests  are 
direct  legal  bequests,  and  the  power  to  invest  the  resi- 
due in  the  purchase  of  lands,  is  a  mere  power.  All  that 
the  testator  meant  by  the  words  of  the  ultimate  limita- 
tion, was  that,  if  all  the  objects  of  his  bounty  failed,  his 
property  should  go  in  the  ordinary  channel  marked  out 
by  law,  that  is,  his  real  estates  to  his  heir,  and  his  per- 
sonal estate  to  his  next  of  kin. 

As  the  case  of  Boydell  v.  Golightly  has  been  so  much 
relied  on  by  the  Defendant's  counsel,  I  shall  make  one 
more  observation  with  respect  to  it.  It  was  not- only  a 
case  of  trust,  but  the  real  and  the  personal  estate  were 
clearly  intended  to  go  to  the  same  persons ;  and  that 
was  the  ground  of  your  Honor's  decision.  But,  as  the 
present  will  is  framed,  if  the  first  tenant  for  life  had  had 
a  son,  and  that  son  had  died  within  a  few  hours  after  his 
birth,  the  personal  estate  would  have  gone  to  his  ad- 
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mJDistrator^  but  the  real  estate  would  have  gone  to  the  1846. 

next  in  remainder.     Consequently^  this  case  wants  the 
ground  upon  which  you  decided  Boydell  v.  Golightly, 


Mr.  Bagshawe,  after  observing  that  the  hmitation  in 
question  was  a  limitation  of  a  reversion  after  a  series  of 
limitations  which  included  all  the  objects  of  the  testator's 
bounty^  and  that,  if  all  of  them  had  died  before  the  tes- 
tator, his  real  estates  would  have  gone  to  his  heir  and  his 
personal  estate  to  his  next  of  kin>  added  that  Sir  John 
hachy  who  decided  Mounsey  v.  Blamire,  decided  Git- 
tings  V.  Mac  Dermott  also;  and  that^  in  giving  judgment 
m  that  case,  he  said  :  "  With  respect  to  the  import  of 
the  word,  *  heirs/  its  construction  must  be  governed  by 
the  nature  of  the  property  ;  and,  this  property  being  per- 
sonal, those  who  succeed  to  it,  are  not  the  heirs-at-law, 
but  the  next  of  kin.  In  the  case  of  Mounsey  v.  Blamire, 
the  word,  *  heir,*  was  a  mere  word  of  description,  and 
it  was  impossible  to  give,  to  that  word,  any  other  than 
its  legal  and  technical  signification.  There  happened  to 
be  coheirs,  and  the  Court  was,  consequently,  of  opinion, 
to  which  opinion  it  still  adheres,  that  such  coheirs,  as 
femna  designattB  under  the  word,  'heir,'  were  enti- 
tled" (X). 

The  Vice-Chancellor,  without  hearing  the  reply, 
said: 
It  is  perfectly  true,  as  a  mere  proposition  of  law,  that, 
if  a  freehold  estate  is  devised  to  the  heir-at-law,  (I  am 
now  speaking  of  what  the  law  was  before  the  late  al- 
terations), the  heir-at-law,  whether  he  is  described 
^  that  term  only,  or  by  his  christian  and  surname,  or 
^7  any  whimsical  description  which  fancy  may  suggest, 

(j)  2  Myl.  &  Keen,  74. 
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1846.  takes  by  the  description,  but  he  takes  by  descent,  1 

'  cording  to  the  old  rule.     But  still  you  have  to  coo— 

De  BEAUvoia    gijg^^  g^^  ^f  ^j^  whether  there  is  a  gift  or  not;  and, 
^*  if  you  find  the  person  does  answer  the  terms  of  the  gift 

^^  *  but  happens  to  be  heir-at-law,  then  I  admit  that  the  old 

law  says  he  shall  not  take  by  devise,  but  shall  take  by 
descent :  about  that  there  is  no  doubt. 

I  do  not  mean  to  enter  into  a  criticism  upon  the  cases 
such  as  Vaux  v.  Henderson,  The  will  in  that  case  ap- 
pears, from  the  language  of  it,  to  have  been  made  by  a 
Scotchman.  I  allude  to  the  expression  :  **  And,  failing 
him  by  decease  before  me,  to  his  heirs.**  Nobody  could 
read  that  will  without  seeing  that  it  was  a  mere  substi- 
tution of  the  persons  entitled  to  the  personal  estate  of 
the  legatee. 

It  appears,  from  the  recitals  of  the  will  in  this 
case,  that  the  testator  had  freeholds,  copyholds  and 
leaseholds,  and  also  what  he  calls  estates  in  the  funds  of 
England;  and  he  says:  ''  I  do  hereby  give  and  devise, 
after  ray  just  debts  and  funeral  expenses  and  legacies 
are  paid,  (which  I  order  to  be  paid  out  of  my  personal 
estate),  all  my  estates  in  the  funds  of  England,  and  all 
my  said  manors  or  reputed  manors,  messuages,  lands, 
tenements,  tithes,  rents,  hereditaments  and  premises, 
both  freehold,  leasehold  and  copyhold :"  and  then  he 
gives  them  in  the  same  manner  as  if  he  were  making 
limitations  of  merely  freehold  estates  in  fee  simple. 
Then  comes  the  expression  on  which  the  question  has 
arisen :  ''  And,  for  default  of  such  issue,"  (that  is,  after 
the  cessation  or  never  arising  of  the  preceding  estates), 
"  I  give  and  devise  the  same  to  my  own  right  heirs  for 
ever."    The  question  that  was  raised  was  whether  the 
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testator  meant  that  the  person  or  persons  who  might  1846. 

answer  the  description  of  his  own  right  heirs  for  ever, 
Bhould,  on  the  determination  or  failure  of  the  prior  limi- 
tations, take,  collectively,  the  fi-eeholds,  copyholds,  lease-    rv    d  ''* 
holds  and  personal  estate  so  previously  given. 

It  seems  to  me,  if  you  look  at  the  words  alone,  to  be 
almost  impossible  to  hold  that  the  testator  had  any 
other  intention  than  that  the  same  person  or  set  of  per- 
tOQB  should  take ;  and  (there  being  no  doubt  what  is 
the  true  legal  construction  of  the  words:  '^  my  own  right 
heirs  for  ever,")  the  moment  you  have  ascertained,  by 
applying  the  rules  of  law  to  the  explanation  of  those 
words,  that  a  given  individual  does  answer  the  descrip- 
tioD  of  the-  right  heirs,  it  follows,  as  a  necessary  conse- 
qacDce,  that  that  person  must  be  the  ultimate  taker  of 
eferything  previously  given. 

But,  if  there  were  a  doubt  as  to  what  was  the  true 
construction  of  those  words,  the  power  which  is  subse- 
quently given,  seems  to  me  to  remove  it. 

The  testator  says :  "  And  I  do  give  a  power  to  my 

nid  trustees,  with  the  consent  of  the  person  who  may 

be  in  possession  and  entitled  to  the  profits  thereof,  to 

lay  out  and  invest  the  residue  and  surplus  of  my  said 

personal  estate  (he  had  previously  not  given  the  wholP 

of  his  personal  estate)  in  the  purchase  or  purchases  of 

fieehold  messuages,  lands,  tenements  and  hereditaments 

within  that  part  of  Great  Britain  called  Em/landj  and  to 

settle  and  convey  the  same,  when  purchased,  to,  for,  upon 

and  subject  to  such  and  so  many  of  the  uses,  estates, 

trusts,  powers,  provisoes    and  limitations  hereinbefore 

limited,  created  and  declared  of  and  concerning  my  said 

oianors  or  reputed  manors,  messuages,  lands,  tenements. 

Vol.  XV.  o 
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1846.         rents  and  hereditaments.''    Now  those  are  the  words  h 
"^  which  he  has  described  his  freehold  estates  in  that  pai 

X  mAUYoiR  Qf  jjig  ^jii  where  he  derises  them*,  and,  to  those  wordi 
Ds  BaAuvoia  ^  ^^^  ^®  word,  "  premises. ''  Now,  what  are  th 
premises  ?  Why,  some  of  them  are  leasehold  estate 
some  of  them  are  copyhold  estate,  some  of  them  ar 
personal  estate.  Now  I  should  like  to  know  how  th 
freehold  estates,  if  any  were  purchased  with  the  snrpUi 
of  the  personal  estate,  could  be  limited  to  the  uses  an 
trusts  declared  concerning  his  freehold  estates  and  pre 
mises ;  if  part  of  those  estates  and  premises  was  consi 
dered  as  going,  under  the  former  part  of  the  will,  to  tb 
heir-at-law,  part  was  considered  as  going  to  the  copyhok 
heir,  and  a  part  was  considered  as  going,  according  t« 
the  construction  contended  for,  to  the  persons  wh^ 
might  be  the  testator's  next  of  kin.  This  clause,  thou^ 
it  is  not  very  happily  expressed,  is  decisive  to  shew  tha 
the  testator  did  contemplate  that  there  should  be  bu 
one  set  of  limitations  and  one  set  of  takers ;  and  tha 
the  person  who  finally  was  to  take  the  ultimate  estate 
of  inheritance  in  the  freeholds,  should  be  that  peraoi 
who  should  also  take  the  ultimate  estate  in  the  copy 
holds,  and  the  ultimate  interest  in  the  leaseholds  and  ii 
what  the  testator  describes  as  his  estates  in  the  fundi 
of  England. 

Demurrer  allowed. 

♦  The  words  of  the  deyise  were  :  "  I  give  and  devise  al 
my  estates  in  the  funds  of  England^  and  all  my  said  manon 
or  reputed  manors,  messuages,  lands,  tenements,  lithes, 
rents,  hereditaments  and  premises.** 
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RUSSELL  V.  SMITH.  a  J!^^  aard 

Motion  to   dissolve  an  injunction   restraining  the      ^ ^-^ — ' 

Defendant  from  pirating,  publicly  performingy  singing      Copyright  in 
or  reciting  certain  songs  and  musical  compositions.  Musical  Compo' 

The  Plaintiff,  by  his  bill,  claimed  the  property  in  the  The  copyright 
songs,  under  an  assignment  from  the  author  of  them,  and  '°  "j"*n^J  ^^™' 
in  the  music  to  which  they  were  set,  as  being,  himself,  more  exten- 
the  composer  of  it.     His  proprietorship  in  the  songs  and  *jjc^y  protected 
music,  had   been  duly  registered  at   Stationers'  Hall ;  right  in  dra- 
and  he  had  caused  them  to  be  printed  and  published ;  matic  pieces. 
and  the  Defendant  had  purchased  them  of  the  publisher. 

In  support  of  the  motion,  it  was  said  that  the  protec- 
tion given  to  musical  compositions  by  5  &  6  Vict.  c.  45, 
sect  20  (to  amend  the  Law  of  copyright),  was  not  more 
extensive  than  the  protection  given  to  dramatic  literary 
pn^rty  by  3  &  4  Will.  4,  c.  15*,  but  both  the  one  and 
tbe  other  were  put  upon  the  same  footing. 

*  The  3rd  &  4th  Will.  4,  c.  15,  limits  the  privilege  thereby 
conferred  on  authors  of  dramatic  works  to  representing,  or 
ttosing  them  to  be  represented,  at  any  place  or  places  of 
inmatic  entertainment.  The  soth  section  of  the  5th  &  6th 
Vict.  c.  45,  is  as  follows :  *^  And  whereas  an  act  was  passed  in 
tbe  third  year  of  the  reign  of  his  late  Majesty,  to  amend  the 
Itw  relating  to  dramatic  literary  property,  and  it  is  expe- 
dient to  extend  the  term  of  the  sole  liberty  of  representing 
dnmatic  pieces,  given  by  that  act,  to  the  full  time  by  this 
act  provided  for  the  continuance  of  copyright :  And  whereas 
it  it  expedient  to  extend  to  musical  compositions  the  benefits 
of  that  act  and  also  of  this  act ;  be  it  therefore  enacted  that 
the  provisions  of  the  said  act  of  his  late  Majesty,  and  of  tliis 
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The  Vtce-CluLnceUor  said  that  the  words  of  the  song* 
were  protected  by  the  former  copyright  acts,  and  the 
music  of  them,  by  the  act  of  Victoria  :  that  the  words* 
''  at  any  place  or  places  of  dramatic  entertainment,^ 
which  occurred  in  the  act  of  Will.  4^  were  omitted  in 
the  act  of  Victoria  ;  and,  therefore,  the  authors  of  musical 
compositions  were  more  extensively  protected  than  the 
authors  of  dramatic  pieces  were. 


Injunction  continued  as  to  all  the  subjects  of  it  ex* 
cept  the  music  of  two  of  the  songs,  which  appeared  not 
to  be  original  * :  the  Plaintiff  to  bring  an  action  agains^ 
the  Defendant.     Costs  and  liberty  to  apply,  reserved. 

Mr.  Stuart  and  Mr.  Chandless  moved. 


Mr.  Bethell  and  Mr.  M.  Matthews  opposed. 

act,  shall  apply  to  musical  compositions,  and  thai  the  sole 
liberty  of  representing  or  performing,  or  causing  or  permit- 
ting to  be  represented  or  performed  any  dramatic  piece  or 
musical  composition,  shall  endure  and  be  the  property  of  the 
author  thereof  and  his  assigns,  for  the  term  in  this  act  pro- 
vided for  the  duration  of  copyright  in  books;  and  the  pro- 
visions hereinbefore  enacted  in  respect  of  the  property  of 
such  copyright  and  of  registering  the  same,  shall  apply  to  the 
liberty  of  representing  or  performing  any  dramatic  piece  or 
musical  composition,  as  if  the  same  were  herein  expressly  re- 
enacted  and  applied  thereto,  save  and  except  that  the  first 
public  representation  or  performance  of  any  dramatic  piece 
or  musical  composition  shall  be  deemed  equivalent,  in  the 
construction  of  this  act,  to  the  first  publication  of  any  book.'' 
*  Eight  consecutive  bars  of  the  music  to  another  of  the 
songs  were  not  originally  composed  by  the  Plaintiff,  bat  his 
Honor  refused  to  make  any  alteration  in  the  injunction  except 
as  above  stated ;  because  the  eight  bars  formed  only  a  small 
part  of  the  whole  composition. 
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HOLUNGS  V.  KIRKBY. 

In  this  case  the  Vice-ChanceUor  held  that  if  an  heir- 
at-law  files  a  bill  stating  that  the  will  of  his  ancestor  was 
duly  executed  and  attested,  but  dies  before  the  cause 
is  heard,  leaving  an  infant  heir,  the  will  must  be  proved 
notwithstanding  that  statement;  because  the  original 
heir  might  have  dismissed  his  bill  and  claimed  adversely 
to  the  will. 

Mr.  Brett  and  Mr.  Hislap  Clarke  were  the  counsel 
in  the  cause.  Mr.  Brett  referred  to  Robinson  v. 
Cooper  (a),  and  Lock  v.  Foote  (b). 


(a)  Ante,  Vol.  IV.,  p.  131. 


(b)  Ibid.  132. 


1846. 
a4th  April. 

V ' 

Heir, 

Practice, 

jvm. 

Ifan  heir  files  a 
bill  slating  that 
his  ancestor's 
will  was  duly 
executed  ana 
attested,  but 
dies  before  the 
cause  is  heard, 
leaving  an  in- 
fant heir,  the 
will  must  be 
proved. 


CHAMBERS  r.  CHAMBERS. 

Dame  Frances  chambers,  by  her  win 

bearing  date  the  30th  December  1837,  devised  all 
her  messuages,  lands,  tenements,  and  hereditaments 
atuate  at  Putney ^  in  the  county  of  Surrey,  to  her  son, 
Robert  Josepk  Chambers,   and   two  other   gentlemen. 


1846. 
34th  April. 

^ V -^ 

Win. 

Constructionm 

Residue, 

Enjoyment  in 

Specie, 

Leaseholds* 

Testatrix  bequeathed  the  residue  of  her  estate,  goods,  chattels 
and  effects,  which  she  should  be  possessed  of,  interested  or  entitled 
to  at  her  decease,  to  trustees,  with  very  special  directions  to  apply 
the  XtthoU  of  the  income  thereof,  for  the  benefit  of  her  daughter, 
(who  was  a  lunatic,)  for  her  life. 

Held,  nevertheless,  that  the  bequest  of  the  residue  was  not  spe- 
cific, and  consequently,  that  certain  leasehold  houses,  which  formed 
part  of  it,  ought  to  be  sold  and  the  proceeds  invested  in  the 
'JPhree  per  Cents. 
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during  the  life  of  her  daughter,  Annie  Chambers  (a 
lunatic),  in  trust  to  pay  and  apply  the  rents  to  and  for 
the  sole  and  separate  use,  bene6t  and  adTantage  of  her 
said  daughter,  during  her  life,  and,  after  her  decease,  to 
the  use  of  the  testatrix's  grandson,  Robert  Collins  Cham- 
bers, with  remainders  over.     And  she  gave  to  Robert 
Joseph  Chambers,  2,000/.,  part  of  a  sum  of  10,000/. 
which  he  owed  her.     '*  And,  as  to  the  sum  of  8,000  /., 
residue  of  the  said  sum  of  10,000  /.,  I  give  and  bequeath 
the  same,  and  all  the  rest,  residue  and  remainder  of  my 
estate,  whether  real  or  personal,  goods,  chattels  and 
effects,  whatsoever  and  wheresoever,  and  of  what  nature 
or  kind  soever,  that  I  shall  or  may  be  seised  or  pos- 
sessed of,  interested  in,  or  entitled  unto  at  the  time  of 
my  decease  (including  the  sum  of  10,000  /.  stock,  for- 
merly New  Four  per  Cent.  Annuities,  but  since  converted 
into  Three-and-a-Half  per  Cent.  Annuities,  which,  on  or 
about  the  11th  of  July  1823,  I  transferred  into  the 
names  of  Alexander  Nowell,  William  Frederick  Cham- 
bers, and  Martin  Ware),  unto  the  said  Robert  Joseph 
Chambers,  &c.,  their  executors,  administrators   and  as- 
signs, upon   trust,  that  they,  the  said  Robert  Joseph 
Chambers,  &c.,  their  executors,  administrators  and  as- 
signs, do  and  shall  stand  possessed  of  and  interested  in 
my  said  residuary  estate  and  effects,  for  the  use,  benefit 
and  advantage,  comfort  and  happiness  of  my  said  dear 
daughter  Annie  Chambers,  during  her  life:  and  I  parti- 
cularly direct  and  authorize  my  trustees  to  pay  or  allow 
to  such  companions  and  attendants  as  my  said  daughter, 
Annie,  may  wish  to  have,  and,  particularly.  Miss  Martha 
Eades  and  Miss  Emma  Sayer,  such  salaries  and  remu- 
neration as  my  executors  may  think  fit :  and,  inasmuch 
as  it  is  my  earnest  wish  and  desire  that  my  dear  daugh- 
ter, ATime,  shall  have  her  own,  exclusive  .establishment; 
and,  inasmuch  as  I  deem  it  necessary  for  her  comfort 
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and  happiness  that  she  should  continue  to  live  in  the 
same  style  to  which  she  has  hitherto  been  accustomed, 
I  direct  my  trustees  to  see  that  the  whok  of  my  said 
daughter  Annuls  income^  as  well  that  possessed  by  her 
in  her  own  right  and  not  derived  from  me,  as  that  given 
by  this  my  will  for  her  benefit,  shall,  during  her  life,  be 
applied  and  actually  expended  for  her  comfort,  benefit 
and  happiness ;  and  that  no  accumulations  whatever  be 
made  therefi-om ;  and,  for  the  purpose  of  ensuring,  as 
far  as  I  can,  that  my  will  shall,  in  this  respect,  be  per- 
formed, I  declare  it  to  be  my  will,  and  I  do  hereby 
direct  that  the  whole  of  my  said  daughter  Annie's  in- 
come, possessed  by  her  in  her  own  right  and  not  derived 
from  me,  shall,  annually,  in  the  first  place,  be  applied 
and  expended  for  her  benefit;  and  that,  in  each  year 
during  my  said  daughter  Atmie*^  life,  no  part  of  the 
income  which,  by  this  my  will,  is  given  for  her  benefit, 
shall  be  so  applied  for  her  benefit,  until  the  whole  of  my 
said  daughter  Annie's  own  income  for  the  current  year 
(so  far  as  such  income  shall  have  been  received  or  re- 
oeiyable  and  capable  of  being  so  applied)  shall  have 
been  so  applied  and  actually  expended :  but,  in  case 
(From  whatever  cayse)  my  will  shall  not  be  in  this  re- 
spect complied  with,  and  any  such  accumulations  as 
aforesaid  shall  be  made  (excepting  always  the  income 
accrued  or  accruing  for  the  current  year  in  which  my 
said  daughter  Annie  may  happen  to  die),  then,  from  and 
immediately  after  the  decease  of  my  said  daughter 
Amne  Chambers^  I  do  hereby  give  and  bequeath  all 
such  accumulations  as  shall  have  been  made  as  afore- 
said firom  my  personal  estate  and  efiects,  unto  the 
trustees  for  the  time  being  of  the  National  Beneyolent 
Institution,  for  the  charitable  purposes  of  that  institu- 
tion :  and,  save  and  except  such  accumulations  as  last 
aforesaid  (if  any),-  from  and  after  the  decease  of  my  said 
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daaghter  Annie  Chamben^  as  to  all  my  said  residaary 
estate  and  effects,  for,  and  I  do  hereby  give  and  be- 
queath the  same  onto  my  said  sod  Bobert  Jmepk 
Chamben,  his  execators,  administrators  and  assigns^ 
subject  to  the  payment,  within  three  calendar  months 
after  the  death  of  the  said  Annie  Chambers,  of  die 
several  legacies  hereinafter  bequeathed."  The  tes- 
tatrix then  gave  several  pecuniary  legacies,  and  ap- 
pointed Robert  Joseph  Chambers  and  the  Plaintiff  her 
executors. 


She  died  in  April  1839.  Robert  Joseph  Chambers 
died  in  May  1843.  The  Defendant,  EUzabethChamAers, 
was  his  executrix. 


The  testatrix's  residuary  personal  estate  was  more 
than  sufficient  to  pay  all  the  legacies  which  were  pay- 
able on  the  death  of  Annie  Chambers.  It  consisted,  in 
part,  of  five  houses  in  Marylebone,  held  under  a  lease 
for  ninety-seven  years,  which  would  expire  in  March 
1856.  The  bill  alleged  that  the  Plaintiff  and  Robert 
Joseph  Chambers,  for  some  time,  applied  the  rents  of 
those  houses  for  the  maintenance  and  comfort  of  Annie 
ChamberSy  under  the  impression  that  she  was  entitled  to 
them ;  but  that  the  Plaintiff  had  been  advised  that  he 
and  Robert  Joseph  Chambers  ought  to  have  sold  the 
houses,  and  invested  the  proceeds  in  the  32.  per  Cent^ 
Consols,  and  to  have  applied  the  dividends  to  the  use 
of  Annie  Chambers,  and  retained  the  capital  as  part  of 
the  testatrix's  residuary  estate;  and  that  the  Defendant, 
Elizabeth  Chambers,  had  required  the  Plaintiff  so  to  do ; 
but  Annie  Chambers  and  the  committees  of  her  estate^ 
insisted  that  the  houses  ought  not  to  be  sold,  and  that 
the  whole  income  thereof  ought,  during  her  life  or  until 
the  determination  of  the  term  of  ninety-seven  years,  to  be 


CASES    IN    CHANCERY. 

applied  for  her  use  and  maintenance :  that  her  income 
amounted  to  2,100/.  a  year,  in  which  was  included  243/. 
(the  amount  of  the  rent  produced  by  the  houses) :  and 
that  the  whole  of  her  income  was  allowed  for  her  main- 
tenance, by  reason  of  the  provision  in  that  behalf  con- 
tained in  the  testatrix's  will.  The  bill  prayed  that  the 
testatrix's  estate  remaining  unadministered,  might  be 
administered  under  the  direction  of  the  Court,  and  that 
it  might  be  declared  whether  the  houses  ought  or  ought 
Dot  to  be  sold ;  and,  in  case  the  Court  should  be  of 
opinion  that  they  ought  to  be  sold,  that  it  might  be 
referred  to  the  Master,  to  inquire  and  state  whether 
certain  contracts  which  the  Plaintiff  had  entered  into 
for  the  sale  of  them,  ought  to  be  carried  into  effect. 
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The  cause  now  came    on  to   be  heard   as   a  short 

caase. 

Mr.  WiUcock  appeared  for  the  Plaintiff. 

Mr.  Stuart  and  Mr.  Collins^  for  the  Defendant  EUza^ 
kti  Chambers,  the  personal  representative  oi  Robert 
Joseph  Chambers^  said  that  the  bequest  to  the  trustees 
for  the  benefit  of  Annie  Chambers  for  life,  was  a  mere 
residuary  gift,  and,  consequently,  it  was  a  matter  of 
coarse  to  sell  the  leaseholds  and  invest  the  proceeds ; 
and  that  the  testatrix  intended  that  her  daughter  should 
hare  one  uniform  income  for  her  support  during  her 
life,  and  that  it  should  not  be  liable  to  be  reduced  by  the 
expiration  of  the  leases  in  her  life«time :  Howe  v.  Lord 
Dartmouth  (a),  Sutherland  v.  Coohe  (b). 

Mr.  James  Parker  and  Mr.  Malins  for  Annie  Cham^ 


(a)  7  Ves*  137. 


{b)  1  Coll.  Rep.  4y8. 
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hers  and  the  committees  of  her  estate^  said  that  recent 
authorities  had  narrowed  the  proposition  laid  down  in 
Howe  y.  Lord  Darttnauih ;  that  the  will  contaiiied  no 
direction  for  the  sale  of  any  part  of  the  residue ;  not 
was  there  any  necessity  for  a  sale,  for  none  of  the  legt- 
cies  were  payable  until  after  the  death  of  Annie  Ckam- 
bers;  and  the  will  contained  a  clear  indication  of  inten- 
tion that  she  should  enjoy  the  property  in  such  a  shape 
as  would  give  her  the  largest  possible  income,  and  abo 
very  particular  directions  for  the  application  of  the 
whole  of  ity  for  her  support  and  maintenance  during  her 
life;  and,  on  those  grounds, they  submitted  that  the  gifi 
of  the  residue  was  specific:  Betkune  v.  Kennedy {c), 
Collins  y.  Collins  (rf)>  Daniel  v.  Warren  (c),  Pickering  v. 
Pickering  (/). 


The  Vice-Chancellor  : 

There  is  no  diflSculty  in  this  case :  but«  as  there  ap- 
pears to  have  been  some  fluctuation  of  opinion  upon  the 
question,  I  will  state  my  opinion  upon  it  more  at  large 
than  I  otherwise  should  have  done. 


Lord  Eldon  laid  down  the  rule,  very  distinctly,  in 
Howe  V.  Lord  Dartmouth  ;  but  Lord  Cottenkam  seems 
to  have  had  a  disposition  to  escape  from  it  And,  io 
Pickering  v.  Pickering,  where  there  was  an  enumera- 
tion of  particulars,  his  lordship  thought  that,  as  the 
enumeration  shewed  an  intention  to  give  the  things 
specifically,  the  aggregate,  though  given  merely  as  a 
residue,  was  to  be  treated  differently  from  what  it  would 
have  been,  if  the  simple  word,  *  residue,'  had  been 
used. 

(c)  1  Myl.  &  Cr.  1 14.  {e)  Q  Youn.  &  Coll.  spa 

((/)  2  Myl.&  Keen,  703.         ())  4  Myl.  &  Cr.  289. 
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That  case  and  all  the  other  cases  that  are  deviations 

from  the  rule  laid  down  by  Lord  Eldon,  can  only  be 

sopported  by  the  particular  expressions  in  each  will. 

In  Betkunt  v.  Kennedy^  which  was  the  first  case  cited 

bf  Mr.  Parker^  there  was«  first  of  all,  a  gift  of  a  sum 

of  Long  Annuities ;  and^.in  the  set  of  words  which  con- 

slitoted  the  gift  of  the  residue,  there  was  a  reference  to 

Bcmey  in  the  funds  and  to  CQpybold  estates,  which,  for 

inght  I  know  to  the  contrary,  might  be  a  very  good 

reason  for  saying  that,  in  that  particular  case,   Lord 

Eldion^s  rule  should  not  be  adopted.   Then,  in  the  next 

cue,  Collins  v.  ColUns,  which  was  decided  by  Sir  John 

Leackf  we  find  the  emphatic  words :  ''  in  6very  shape 

and  in  whatever  manner  it  is  situslted ;"  which i^lgo,  for 

aoght  I  know  to  the  contrary,  might  have  justified  the 

departure  firom  Lord  JEHdon's  rule^     In  Collins  y.  Col- 

inf,  which  came  before  Vice-Chancellor  Knight  Bruce, 

the  testator  directed  the  whole  of.ithe  property  to  be 

sold  in  the    event    of  the  first  taker  dying    without 

lea?ing  issue  to  attain  the  age  of  twenty-one  years. 

Now,  there  cannot  be  two  sales  of  the  same  property : 

therefore,  it  is  manilest  that  theidirecting  the  property 

to  be  sold  on  the  happening  of  a.  future  and  contingent 

event,  prevented  the  application  of  the  general  rule. 


1846. 
Chambers 


Chambers. 


It  appears  to  me  that,  independently  of  the  general 
rule,  the  actual  words  in  this  will  are  such  as  show  that 
the  person  who  was  to  take  in  remainder,  was  to  take 
that  thing  which  was  to  be  enjoyed,  in  the  first  instance, 
by  the  tenant  for  life;  because  the  testatrix  gives  the 
residue  in  these  words :  **  I  give  and  bequeath  all  the 
rest,  residue  and  remainder  of  my  estate,  whether  real  or 
personal,  goods,  chattels  and  effects,  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  that  I 
shall  or  may  be  seised  or  possessed  of,  interested  in,  or 
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entitled  unto  at  the  time  of  my  decease,  including  th 
sum  of  10,000  /.  (stock  kc.)  unto  the  said  Robert  Joiq 
Chambers,  kc.f  upon  trust  that  they,  their  executor 
administrators  and  assigns,  do  and  shall  stand  po 
sessed  of  and  interested  tn  my  said  residuary  estate  an 
effects,  for  the  use,  benefit  and  advantage,  comfort  an 
happiness  of  my  dear  daughter  Annie  Chambers,  durii 
ner  life :"  and  then  she  goes  on  to  say :  '*  And,  afti 
the  decease  of  my  said  daughter,  Annie  Chambers,  as  1 
all  my  said  residuary  estate  and  effects,  for,  and  I  i 
hereby  give  and  bequeath  the  same  unto  my  said  sa 
Robert  Joseph  Chambers^*  But  how  was  he  to  tal 
*  the  same,'  if  the  leases  under  which  the  houses  wei 
held  had  expired  in  the  life-time  of  the  tenant  for  life 


Therefore,  by  force  of  the  rule  laid  down  by  Loi 
Eldott,  and  by  force  of  the  particular  words  to  be  foun 
in  this  will,  my  opinion  is  that  the  leaseholds  must  I 
sold  (y). 

Declare  that,  according  to  the  true  construction  ( 
the  will,  the  leaseholds  ought  to  be  sold,  the  proceed 
invested  in  the  3  /.  per  Cents.,  and  the  dividends  paid  t 
Annie  Chambers,  during  her  life. 


(g)  See  Benn  v.  Dixon,  ante.  Vol.  X.,  p.  636. 
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FRISWELL  V.  KING.  oi^'f "., 

soth  April. 

IN  a  suit  for  the    administration  of  the  late   Lord 

Kwgsborough^s  estate,  his  solicitors  claimed  a  lien  on  Client 

certain  copies  of  a  very  expensive  work  written  by  his  Lien. 

lordship,  and  intitied :  "  The  Antiquities  of  Mexico^*  ^     ,7";     . 
. .  ^  *:  ^,.  ^        »    ,    ,  ,.        7         1         .         /     A  solicitor's 

trbich  the  publishers  had  dehvered  to  them  m  order  |ien  for  costs  is 

that  they  might  be  produced  to  the  witnesses,  on  the  not  confined  to 

trial  of  an  action  brought,  against  his  lordship,  by  a  p^pg^  jj^j  ^^^ 

tradesman  who  had  supplied  the  paper  for  the  work,  tends  to  other 

and  which  his  lordship  had  refused  to  pay  for,  on  the  ^'^^cles  deli- 
t    .        .  n  .   -r   .  f.  r«,      ,.       vcrcd  to  hiDi 

groand  that  it  was  of  very  infenor  quality.     The  lien  for  the  purpose 

was  claimed  in  respect  of  the  costs  of  defending  the  ®^  being  exhi- 
,.  bited  to  wit- 

*^^'^°-  nesses  on  the 

trial  of  an  ac- 
Mr.  Bagshawe  supported  the  claim,  and   cited  Ex  tion. 

fane  Se$bitt  (a). 

Ur.  Bethell  opposed  it  on  the  ground  that  solicitors 
had  a  lien  on  deeds  and  papers  delivered  to  them  for  the 
purposes  of  an  action,  and  on  the  money  recovered  in 
it;  but  not  on  articles,  such  as  models  of  machines  or 
the  books  in  the  present  case,  which  had  been  delivered 
to  them  for  the  purpose  of  being  exhibited,  to  the  wit- 
nesses or  to  the  jury,  on  the  trial  of  the  action. 

The  Vice-Chancelloe  : 

The  books  tended  to  manifest  the  Defendant's  right 
to  defeat  the  Plaintiff  in  the  action ;  and,  therefore,  I 
cannot  but  think  that  the  solicitors  have  a  lien  upon 
them. 

(a)  3  Scho.  &  Lef.  S79. 


IM 
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1846. 

S7tb  and  aSth 

April. 

' V 

Htuband  and 

JVifi. 

Parties, 

Pieading. 

Bill  againbt  a 
husband  and  his 
wife  for  the 
specific  per- 
formance of  an 
agreement, 
made  by  the 
husband,  for  the 
sale  of  an  estate 
to  the  PlaintiC 
The  bill  alleged, 
as  the  grounds 
for  making  the 
wife  a  Co-de- 
fendant, that 
she  claimed  an 
interest  in  the 
purchase- 
money,  and  had 
taken  forcible 
possession  of 
the  title-deeds 
and  refused  to 
part  with  them 
unless  her  claim 
was  satinBed. 
The  Court 
held  that  she 
was  improperly 
made  a  Defend- 
ant, and  allow- 
ed a  demurrer 
by  her,  for  want 
of  equity. 


MUSTON  V.  BRADSHAW  and  WIFE 

1  HE  bill  was  filed  for  the  specific  performano 
agreement  between  the  Plaintiff  and  the  Def 
William  Bradshaw,  for  Hm  tale  of  an  estate  by  I 
the  Plaintiff.  The  bill  alleged,  as  the  groan 
making  Mrs.  Bradshaw  a  Co-defendant,  that  sh 
forcible  possession  of  the  title-deeds  after  the  agn 
was  entered  into,  and  refused  to  part  with  them 
a  claim  which  she  made,  to  have  part  of  the  pui 
money  settled  on  her  for  her  separate  use,  was  firs 
fied. 

She  put  in  a  separate  demurrer,  which  was  saj 
by  Mr.  Stuart  and  Mr.  Steere. 

Mr.  Bethell  and  Mr.  Toller  supported  the  bill. 

The  Vice-Chancellor  over-ruled  the  demurrer^ 
that,  if  the  bill  had  stated,  in  a  distinct  manne 
the  husband  was  about  to  make  a  conveyance  in 
of  his  wife  which  would  prevent  him  from  perfc 
his  contract,  that  would  have  been  a  good  reas 
filing:  a  bill,  against  him  and  his  wife,  to  restrai 
from  making  the  conveyance :  but  the  bill  chaq 
effect,  that  the  wife  claimed  an  interest  in  the  pui 
money,  for  her  separate  use,  and  that  that  intere 
created  subsequently  to  the  contract  and  wit 
knowledge  of  it  on  her  part;  that  neither  that  c 
nor  the  fact  that  a  practical  difficulty  in  performi 
contract,  had  been  created  by  her  conduct,  was  suj 
to  sustain  the  bill  as  against  her. 
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THE  ATTOENEY-GENERAL  v.  THE   EARL  OF        /^^f '    . 

and,  4tn,  5tn, 

DEVON.  6tli,  25lh,  26th, 

Peter  BLUNBELL  made  his  will,  dated  in  the  ^"l^^th  May, 

'  oth  and  10th 

year  1599  and,  partly,  in  the  following  words  :  June,  and  29th 

October. 
"  I  will  that  my  executors  pr  the  survivors  of  them,      * v ' 

by  the  advice  and  directions  of  my  overseers  and  of  the        Grammar 
suTYiTor  of  them,  with  all  convenient  speed,  upon  a  fit         ^f  ^?. ' 
and  convenient  plot  and  piece  of  ground,  in  Tiverton  Will. 

Construction, 


P.  Bluwieiif  by  his  will  dated  in  1599,  founded  a  free  grammar- 
schoolf  for  one  hundred  and  fifly  boys  born,  or,  for  the  most  part, 
before  their  age  of  six  years,  brought  up  in  the  town  or  parish  of 
Tiverton;  and  directed  that,  if  that  number  could  not  be  filled  up, 
the  want  should  be  supplied  with  the  children  qfJbreignerSf  and 
those  foreigners  only  to  be  admitted  with  the  assent  and  allowance 
of  such  ten  householders  of  the  town  as  should  be  most  in  the 
subsidy-books  of  the  then  queen  and  her  successors  ;  and  that  there 
should  be  no  scholar,  at  the  school,  under  a  grammar  scholar ;  and 
after  providing  that  there  should  be  a  master  and  usher  for  the 
school,  and  that  their  yearly  salaries  should  be  50  /.  and  twenty 
marks  respectively,  he  willed  that  they  should  be  content  with 
that  recompense,  without  seeking  or  exacting  any  more,  either  of 
parent  or  children,  it  being  his  meaning  that  the  school  should  be 
a  free-school,  and  not  a  school  of  exaction. 

Held  that  the  terms,  '<  foreigners  and  children  of  foreigners," 
meant  children  who  had  not  been  born,  or,  for  the  most  part,  be- 
fore the  age  of  six  years,  brought  up  in  the  town  or  parish  of 
Tiverton ;  that  though  it  had  long  been  the  practice  for  the  master 
and  usher  for  the  time  being  to  take  boarders,  that  practice 
ought  to  be  discontinued  ;  that,  there  being  no  longer  any  subsidy- 
books,  a  new  qualification  ought  to  be  fuLcd  for  the  ten  house^ 
holders ;  that,  though  some  of  the  trustees  of  the  charity  property 
resided  at  a  considerable  distance  from  Tiverton^  they  ought  not 
to  be  removed,  notwithstanding  the  testator  had  direct^  that 
vacancies  in  the  trusteeship,  should  be  supplied  by  persons  near 
inhabiting ;  and,  there  being  a  surplus  of  the  income*  of  tlie  charity 
property,  that  the  salaries  of  the  master  and  usher  ought  to  be 
increased,  and  that  the  propriety  of  appointing  more  ushers,  and 
of  extending  the  educauon  of  the  scholars  to  matters  of  science 
and  literature,  including  one  or  more  of  the  modern  languages, 
ought  to  be  referred  to  one  of  the  Masters  of  the  Court. 
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1846.  aforesaid  y  by  my  executors  for  that  purpose  to  be  pur- 

'  chased  and  procured,  shall  erect  and  build  a  fair  school- 

Att.-Gen.      house,  to  contain,  for  the  place  of  teaching  only,  io 
^*  length,  one  hundred  feet,  and,  in  breadth,  twenty-four 

Devon.  ^^^^'  ^  '^^^'^  buttery  and  kitchen,  all  of  convenient  space 
and  bigness,  to  be  joined  to  it,  with  fit  and  convenient 
rooms  over  the  same  hall,  buttery  and  kitchen  ;  all  the 
windows  well  and  strcmgly  glassed,  and  barred  with 
iron  bars  and  well  covered ;  the  floor  of  the  school  to 
be  well  planked  with  planks  of  oak,  supported  and 
borne  from  the  ground  with  strong  ledges  or  beams; 
with  so  many  fit  and  strong  settles  and  forms  as  shall 
be  convenient,  having  regard  to  the  bigness  of  the  same 
school  and  number  of  scholars  to  be  taught  therein; 
and  to  be  divided,  on  or  near  the  middest,  with  some 
fit  partition  of  four  feet  in  height  or  thereabouts,  if  it 
shall  be  so  thought  fit ;  and  this  school  to  be  strongly 
wainscoted  round  about,  and  the  same  wainscot  to  ex- 
tend about  five  or  six  feet  above  the  settles  or  forms; 
and  with  such  settles,  forms  and  seats,  and  in  such 
manner  to  be  framed,  placed  and  devised  as  shall  be 
thought  most  convenient ;  the  hall  to  be  also  planked 
or  paved,  and  also  wainscoted  round  about  as  high 
as  the  loft;  and  to  have,  in  the  hall  and  chamber 
over  the  same,  one  or  other  chimney;  and,  in  the 
kitchen,  one,  fair,  great  chimney,  with  an  oven,  and  a 
chamber  over  the  kitchen,  with  a  chimney  therein,  as, 
to  my  said  executors  and  overseers  or  the  survivors  of 
them,  shall  be  thought  meet ;  and  that  there  shall  be, 
adjoining  to  this  school-house,  a  convenient  garden  and 
woodyard,  with  a  fit  house  and  easements  therein  of  and 
for  the  ease  of  the  scholars,  upon  or  as  near  the  river 
Exe  there,  or  Loman,  as  may  be ;  and  the  said  school- 
house,  garden,  woodyard  and  house  of  ease  to  be, 
roundabout,  well  walled  and  inclosed  with  a  strong 
wall ;  the  going  in  and  forth  to  be  at  one  only  place. 
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with  a  fair  strong  gate,  with  a  little  door,  as  is  usual  in  1846. 

the  school ;  and,  for  that  my  desire  is  that  these  things      '         '        ' 
shall  be  very  well,  strongly,  artificially  and  substan-       Att.-Gen. 
tially  done,  my  will  is  that  my  executors  shall  bestow        Karl  of 
therein  2,400  /.  within  the  least,  if  the  premises  require ;         Devon. 
and  my  will  and  meaning  is  that,  in  and  about  these 
several  buildings,  plot,  frame  and  all  the  parts  thereof, 
the  advice  and  directions  of^iy  right  dear  and  honoura- 
ble friend.  Sir  John  Popham,  Knight,  Lord  Chief  Jus- 
tice of  England,  shall  be  taken  and  followed;  and,  to 
him,  I  give  power  and  authority  to  alter  and  change 
what  part  or  parts  thereof,  for  the  manner  of  building, 
largeness  and  conveying  the  premises,  he  shall  think 
good  ;  and  his  directions,  in  every  thing,  for  the  effect- 
iDg  of  my  said  purpose  herein  and  in  all  other  things 
hereafter  in  my  will  mentioned,  touching  ihe  same  or 
other  circumstances  thereof  hereafter  mentioned,  to  be 
still  followed  and  executed. 

'^  Item,  my  will  and  meaning  is  that,  in  the  said  school, 
shall  not  be  taught  above  the  number  of  160  scholars 
at  any  one  time,  and  those,  from  time  to  time,  of  children 
fcm,  or,  for  the  most  part,  before  their  age  of  six  years, 
hmghi  up  in  the  town  or  parish  of  Tiverton  aforesaid; 
and,  if  the  same  number  be  not  filled  up,  my  tvill  is 
that  the  want  shall  be  supplied  with  the  children  of 
foreigners,  and  those  foreigners  only  to  be  received  and 
admitted,  from  time  to  time  for  ever,  with  the  assent  and 
allowance  of  such  ten  householders  of  the  said  town  of 
Jioertan  aforesaid  as,  for  the  time  being,  shall  be  most 
k  the  subsidy-boohs  of  our  sovereign  lady  the  Queen^s 
Majesty  and  of  her  successors  for  ever,  and  not  other- 
wise; and  my  meaning  and  desire  is  that  they,  from 
time  to  time,  t£7t7/  make  choice  of  the  children  of  such 
foreigners  as  are  of  honest  reputation  and  fear  God, 

Vol.  XV.  p 
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1 846.  without  regarding  the  rich  above  or  more  than  the  poor; 

and  that  there  shall  *  be  no  scholar  *  be  or  continue  in 
the  said  school^  as  a  scholar,  but  boys,  and  none  abofe 

Earl  of       *^®  ^^^  ^^  eighteen  years  or  under  the  age  of  six  yeaff, 

Dbvok.        ^"^  '^^"^  under  a  grammar  scholar. 


Att.-Gek. 


•Sic. 


**  And  my  will  and  meaning  is  that  the  said  school- 
master shall,  for  his  time  being,  have  the  use  of  the 
rooms  and  buildings  aforesaid,  and  also  one  usher  shall 
have,  in  the  said  building,  one  chamber  to  himself 
only;  and  the  schoolmaster  for  the  time  being,  shall 
have,  yearly  for  ever,  50  I,  to  be  paid  quarterly,  and  the 
usher,  twenty  marks,  to  be  paid  in  like  manner,  quar- 
terly: and  my  hope  and  desire  and  will  is  that  they  hold 
themselves  satisfied  and  content  with  that  recompence  fm 
their  travail ,  without  seehif/g  or  exacting  any  more^  either 
of  parent  or  children,  which  procureth  favour  to  giv^B, 
and  the  contrary  to  such  as  do  not  or  cannot  give;  foi 
my  meaning  is  it  shall  be,  for  ever,  afree-schoo/,  and  not 
a  school  of  excu:tio», 

*'  And,  for  the  better  making,  establishing, maintenance, 
and  continuance  of  the  said  free  grammar-school  and 
schooling  for  ever,  I  do,  by  this  my  last  will  and  testa- 
ment, give,  appoint  and  devise,  all  my  lands,  tenements 
and  hereditaments  in  the  county  of  Devon,  unto  Six 
Francis  Popham,  Knight,  Anthony  Pollatd,  Esq., 
Richard  Blewett,  Esq.,  Charles  Beere,  Esq.,  Hoget 
Jyshford,  Esq.,  Roger  Warre,  Esq.,  Roger  Gifford^ 
Esq.,  James  Clarhe,  Esq.,  Henry  Worth ,  Esq.,  John 
West  the  elder,  Humphrey  Colman,  John  Waldrcm,  £. 
Amy,  N.  Skinner,  G.  Slee,  R.  Hill,  R.  Prows,  my 
cousin,  John  West  the  younger,  P.  West,  R.  Chilcoit, 
John  Demond,  John  Blundell,  P.  Blutidell,  William 
Tanner,  Roger  Slee,  W.  Crosse,  Anthony  Crosse,  and  to 
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their  heirs  and  assigns  for  ever;  who,  I  hope,  will  accept  1846. 

the  same  as  feoffees  whom  I  have  specially  chosen  to     ''""    '         ' 

bear  trust  and  confidence  in  the  premises,  out  of  which      Att.-GeM. 

the  ML  and  the  said  13/.  68.  Sd.  shall  be  quarterly        «    ^' 

,         ^         . ,         ,  ,     /.  Earl  of 

paid  as  aforesaid ;  and  40*.  yearly  for  ever,  to  a  per-         Devok 

feet  clerk  for  the  time  being  to  be  appointed  by  the  said 

feoffees  or  the  most  part  of  them,  from  time  to  time, 

for  keeping  a  true  and  perfect  book  of  survey  and  of 

granting  and  demising  the  said  lands  and  of  the  money 

received  and  paid  of  and  for  the  same  and  of  other 

their  proceedings   in  and  about  the  premises,  taking, 

always,  warrant  of  all  his  doings,  from  the  said  feoffees 

or  the  most  part  of  them,  with  their  hands  always  to  be 

subscribed,  as  well  in  that  behalf  as  for  and  concerning 

the  other  things  to  them  committed  by  this  my  last  will 

and  testament;  and  other  80/.,  yearly,  to  go,  always, 

to  the  reparations  of  the  said  school  and  other  things 

necessary  concerning  the  same  for  ever;  and,  what  else 

Aall  be  needful  or  requisite  in  or  about  the  said  school 

or  other  circumstances  thereof,  I  leave  to  the  direction 

of  the  said    Lord   Chief  Justice,  which  my   executors 

shall  perform  and  accomplish. 

^  And  so  as  much  as  the  true  labour  and  exercise  of 
husbandry  is  a  thing  very  profitable  in  the  common- 
wealth and  acceptable  and  pleasing  to  Almighty  God, 
and,  yet,  at  this  present  time,  in  most  places,  much  ne- 
glected and  decayed,  my  will  and  desire  is  that  20  /., 
yearly,  shall  be  employed  and  disbursed,  by  the  said 
feofiees,  yearly  for  ever,  as  folio weth,  tiiat  is  to  say, the  sum 
of  6/.,  yearly  for  ever,  *  of  such  four  poor  boys  born,  and,  ♦  sic. 

for  the  most  part,  brought  up  in  the  said  town  or  parish  of 
?Wtoif,  of  the  age  of  fifteen  years  or  under,  as,  to  the 
^  ten  inhabitants  for  the  time  being  for  ever,  shall  be 
thought  meetest,  whose  parents  shall  be  dweUing  in  the 
F  3 
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1846.  said  town  or  parish,  to  be  bound  to  serve  in  husbandry 

for  seven  years  or  upwards,  the  said  5  /.  to  be  delivered 
to  the  master  he  shall  so  serve,  with  assurance,  to  be 
Earl  of  ^l^en  by  the  said  clerk,  for  repayment  as  foUoweth, 
Devon.  ^^^^  ^^  ^  ^^Y'  ^^  ^^^  servant,  if  the  same  seven  years' 
service  or  more  be  by  him  duly  and  truly  done  with  the 
said  master  or  his  assigns ;  and,  if  the  same  service  be 
not  done  accordingly  in  the  servant's  default,  in  every 
such  case,  the  same  5  /.  to  be  repaid  and  be  bestowed 
towards  the  relief  of  poor  householders  in  Ttrer/oi 
town  aforesaid,  at  the  discretion  of  the  said  ten  inhabit- 
ants or  of  the  most  part  of  them;  and,  if  the  sami 
service  be  in  part  done  accordingly,  and  then  the  saic 
servant  happen  to  die  in  the  said  service  within  the  tim< 
agreed  of,  then  to  go  to  the  executors  and  assigns  of  Um 
same  servant ;  with  that,  I  doubt  not  but  the  master  0 
the  said  servant  will,  during  the  time  he  hath  the  sak 
money,  employ  the  same  to  some  good  and  godly  use 
for  the  said  servant's  benefit,  as  my  meaning  is ;  and  ii 
in  the  said  parish  of  Tiverton,  there  shall  not  yearly  gi 
forth,  in  the  service  of  husbandry,  so  many  as  aforesaid 
•  Sic.  then  the  want  to  be,  from  time  to  time*,  of  foreigners  q 

and  in  other  places  adjoining,  as,  to  the  said  feoffees  o 
to  the  most  part  of  them,  shall  be  thought  meet;  th< 
same  order  and  course  to  be  observed  of  the  saoK 
foreigners  as  is  before  limited  of  the  others. 

"  And  my  will  and  meaning  is  that  the  said  feoffees  for 
the  time  being,  or  the  most  part  of  them,  shall,  from 
time  to  time,  make,  establish  and  set  down  such  orders, 
laws  and  directions,  both  touching  the  school  and  mat- 
ters of  husbandly  and  all  matters  and  circumstances 
thereof,  and  touching  all  parties  to  be  interested  therein 
or  to  have  any  thing  to  do  about  the  same,  as,  to  ttiena 
or  the  most  part  of  them  for  the  time  being,  shall  be 
thought  meet  for  the  governance,  maintenance  and  con- 
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tinaance  thereof  according  to  my  true  intent  and  mean-  1846. 

iog;  and  that  the  schoolmaster  and  usher  for  the  time 

being  shall  be  elected,  nominated,  appointed,  displaced       Att.-Gen. 

and  removed  by  the  said  feoffees  for  the  time  being  for        p. 

ever  or  the  most  part  of  them,  having  always  the  appro-         Devok. 

bation  and  allowance  of  the  Ordinary  of  the  diocese  of 

Devon  for  ever  for  the  time  being  to  the  said  election, 

nominating,  and  appointing  only. 

"Andmy  will^meaningand  desire  is  that  the  feoffees  by 
me  nominated  and  appointed  as  aforesaid,and  their  and  all 
other  feoffees  of  the  said  lands  for  ever  hereafler,when  and 
as  often  as,  by  death  or  otherwise,  they  shall  come  to  the 
Dumber  of  thirteen  with  the  least,  the  said  same  *,  with  *  ^*^' 

the  heirs  of  the  others  deceased  feoffees,  if  they  be  not 
unfit,  and,  for  such  as  shall  be  unfit  then  others  near  in- 
habiting  of  honest  report  and  reputation,  by  alteration 
of  their  possession,  shall  make  up,  with  themselves,  the 
number  of  five-and-twenty  feoffees  again  with  the  least, 
80  as*  the  continuance  of  the  said  school  and  matter  of  *  Sic. 

husbandry  and  other  good  purposes  aforesaid  :  and  my 
true  meaning  herein  expressed  resteth  in  the  trust,  pro- 
vidence, circumspection  and  care  of  the  said  feoffees  for 
the  dine  being,  which  I  hope  they  will  accomplish  and 
perform  accordingly  as  they  will  answer  the  same  before 
the  Majesty  of  Almighty  God  at  the  dreadful  day  of 
judgment,  when  the  secrets  of  all  hearts  shall  be  dis- 
closed. 

"  And  for  that  my  lands  in  Devon  are  not  yet  of  suffi- 
cient value  by  the  year  to  supply  my  said  will,  intent 
and  meaning  concerning  the  said  schooling  and  matter 
or  husbandry,  my  will,  therefore,  is  that  my  executors, 
after  my  death,  shall,  with  the  advice  aforesaid,  pur- 
chase lands  or  rents  to  a  full  supply  thereof,  and  what 
ooerpfus  hereafter  shaU  happen  to  be,  the  same  shall  be 
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1846.  employed  to  the  pafmmamot  of  tkt  rat  of  ay  riA  <r  (0 

smch  otker  tmphymenU  at  I  Jmil  henafitt  mppoiaL 


Arr^-GEy. 
Earl  or 


''  And,  for  die  iiicacftse  of  good  and  godly  pnadienoC 
Devom         ^^  g^P^lf  >oy  ^"^  is  ^^^  "^!^  execniorBy  foithwith  after 
my  death,  shall  disburse  and  bestow  the  mm  of  2.000  L 
io  and  about  the  founding  and  estaUishing:  six  schohis 
to  be  students  in  divinity  oa  tbe  Umvenaty  of  Oxf&rd  or 
Cambridge^  or  in  both,  for  eTer,  and  in  and  about  die 
purchasing,  procuring,  founding  and  estmUiahing  of 
lands  and  tenements,  the  yearly  piofits  whereof  shall  be 
employed  for  and  about  theif  said  placing  and  aoMunlen- 
ance  for  ever,  in  such  manner  as  to  the  said  Lord  ClueC 
Justice,  or,  in  his  default,  to  my  ezecutois,  upon  good 
advice,  or  the  most  part  of  them,  shall   be  thought 
meetest ;  and  my  meaning  is  their  exhibitioQ  and  pay- 
ment shall  be  and  continue  to  them,  aevendly,  fton 
their  said  first  coming  to  the  said  Universities,  until 
they  severally  shall  be,  or,  by  the  orders  and  OMistitOr 
tioQs  of  their  houses,  might  be,  bachelors  in  divinity,  or 
otherwise  shall  be  fellows  of  any  house  or  houses,  or 
shall  be  beneficed  in  the  country ;  and  as  they  shall  be 
so  or  in  the  like  manner  severally  preferred  or  promoted, 
or  as  they,  in  the  meantime,  shall  fortune  to  die,  my 
will  is  that  their  several  places  shall  for  ever  be  supplied 
with  scholars  to  be  elected  and  chosen,  by  the  said 
feoffees  or  the  most  part  of  them,  with  the  advice  of  the 
schoolmaster  there  for  the  time  being,  out  of  the  said 
grammar  school  of  Tiverton,  and  not  elsewhere,  and  that 
of  the  aptest  and  most  toward  in  learning,  and  such  as, 
of  themselves  or  parents  or  otherwise,   least  able  to 
maintain  themselves  in  the  said  University;  and, for  tbe 
founding,  establishing  and  perfecting  of  the   aaid  six 
scholars  for  ever,  and  of  the  said  lands  for  their  main- 
tenance, and  of  the  elections  and  orders  aforesaid,  and 
for  all  other  things  fit  to  be  done  in  and  about  the  same, 
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I  wholly  refer  to  the  directioa  and  finishing  of  the  said 
Lord  Chief  Justice,  most  humbly  praying  his  good 
lofdship  to  be  pleased  to  take  the  same  upon  him,  and 
to  finish  the  same  with  all  convenient  speed,  and,  in  his 
default,  to  my  said  executors  upon  very  good  advice  as 
aforesaid  ;  and,  for  the  first  six  to  be  placed  in  the  said 
Uoiversity  or  Universities,  I  leave  to  the  nomination  and 
appointment  of  the  said  Lord  Chief  Justice  and  of  my 
laid  executors,  not  doubting  but  as  they  shall  be  after- 
wards promoted  or  removed  as  aforesaid,  or,  otherwise, 
shall  fortune,  in  the  meantime,  to  die,  others  fit  to  be 
there  pkured  as  aforesaid  will  arise  and  spring  up  into 
the  said  grammar-school  of  Tiverton.^* 

The  testator  appointed  his  friends,  Wm.  Craven  and 
Wm.  Parker,  merchant  tailors  of  London,  and   Oeo. 
Ske  of  Tiverton  and  John  West  the  elder  and  John 
West  the  younger,  late  of  Tiverton,  his  executors ;  and 
Us  fiiends  Jas.  Clark  of  Norton,  in  the  county  of  So- 
wtrset,  IVchard  Spurwaif,  his  cousin,  Richard  Prows, 
Jokn  CkUcott,  and  Robert  Chilcott,  all  described  as  of 
Tkertan,  to  be  supervisors  or  overseers  for  the  execu- 
tion of  his  will.    The  testator  died  in  the  year  1601 ; 
md  the  information,  which  was  filed  in  March  1840, 
igaiost  the  then  feofiees  and  the  master  and  usher  of 
the  school,  stated  that,  within  four  years  after  his  death, 
two  schools,  one  for  the  master,  and  the  other  for  the 
ttsher,  were  built,  with  dwelling-houses  and  offices  for 
the  master  and  usher,  under  the  direction  of  Sir  John 
Popham,  with  inclosed  gardens  and  a  play-ground  at- 
tuhed ;  and  that,  in  and  after  1615,  several  fellowships 
and  scholarships  were  founded  in  the  Universities  of 
Oasfbrd  aad  Cambridge,  pursuant  to  the  directions  in 
thewiU. 

The  information  further  stated  that,  in  17^,  a  decree 
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1846.  was  made  on  an  information  filed  in  the  Court  of  Chan* 

eery  in  1734,  by  which  it  was  declared  that  there  ought 
to  be  a  majority  of  the  trustees  present  at  the  meetings 
p,    "*  for  electing  the  master,  usher  and  scholars  of  the  school, 

Dbvok.  ^"^  ^^^  ^^^^  election  ought  to  be  made  by  the  majoriQ 
of  the  trustees  then  present :  and  that,  on  the  hearii^ 
of  that  Cause  for  further  directions  in  1740,  it  wai 
ordered  that  the  surplus  of  the  produce  of  the  charity- 
estates  which  was  then  in  the  hands  of  the  trustees, 
might  be  applied  either  in  the  augmentation  of  the  ex- 
isting  scholarships  or  in  founding  new  scholarships,  ai 
the  trustees,  from  time  to  time,  should  think  fit. 

The  information  in  which  this  case  is  intituled,  fur 
ther  stated,  tliat  a  petition  had  been  lately  presented  tc 
the  Court,  by  some  of  the  feoffees,  under  62  Geo.  8. 
c.  101,  (Sir  Samuel  RamiUy*s  Act),  by  which  it  was 
amongst  other  things,  stated,  that  the  annual  income  ol 
the  charity-property,  (which  had  been  increased  by  be* 
quests  made,  from  time  to  time,  by  different  persons) 
amounted,  in  the  whole,  to  1,060  /. ;  and  that  there  wai 
then  a  balance  of  1,200  /.  in  the  hands  of  the  treasurer; 
that  the  annual,  average  expenditure  and  outgoings  in 
respect  of  all  the  charities,  did  not  exceed  810  /.,  and  il 
was  calculated  that  there  would  be  a  surplus  annua] 
income  of  300  Z.  after  providing  for  all  the  payments  and 
necessary  expenses  of  the  charities:  that  the  i>etitioi] 
further  stated  that  the  number  of  children  bom,  or,  foi 
the  most  part,  before  the  age  of  six  years,  brought  aj 
in  7Hverto»,  had  not  amounted  to  one  hundred  and  fifty; 
so  that  that  number  had  been,  from  time  to  time,  made 
up  of  the  children  of  foreigners ;  but,  inasmuch  as  then 
had  not  been  subsidy-books  in  existence  since  the  time 
of  King  Charles  the  Second,  the  mode  of  admission  oi 
the  children  of  foreigners,  could  not  be  according  to  the 
directions  contained  in  BlundelVs  will,  and,  ever  since 
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the  remembrance  of  the  oldest  inhabitants  of  the  town  1846. 

and  parish,  the  children  of  foreigners  had  been  admitted 
iototho  school,  without  the  assent  and  allowance  often 
householders  of  the  town ;  but,  a  few  days  before  the        Earl  of 
aooual  public   examinations  of  the  boys  for  scholar-         Dbvok. 
ships  or  exhibitions,  if  any  one  of  such  foreign  boys 
became  a  candidate  for  a  scholarship  or  exhibition,  he 
obtained  the  assent  or  allowance  of  some  ten  house- 
holders of  the  town  or  parish,  who  signed  a  certificate 
in  the  following  form :  ''  We,  whose  names  are  hereto 
subscribed,  being  ten  of  the  householders  of  the  town 
of  Tiverton  who  are  most  in  the  subsidy-books  of  our 
Sovereign  Lady  the  Queen's  Majesty,  do  assent  and 
allow  that  A.  B.  son  of  C.  D.  shall  be  received  and 
admitted  as  a  scholar  at  Mr.  P.  BlundeWs  free-school, 
according  to  the  said  Mr.  BlundeWs  will,  there  not  being 
the  Dumber  of  one  hundred  and  fifty  scholars  born,  or, 
for  the  most  part,  before  the  age  of  six  years,  brought 
up  in  the  town  or  parish  of  Hverton:*'  which  written 
admission,  so  far  back  as  could  be  remembered,  had 
been  signed  by  any  ten  householders  of  the  town  or 
parish,  without  reference  to  the  amount  at  which  they 
were  rated  for  taxes :  tliat  the  petition  further  stated 
that  there  then  were,  in  the  school,  twenty -nine  boys  only 
who  were  bom,  or,  for  the  most  part,  before  the  age  of 
six  years,  brought  up  in  Tiverton^  and  eighteen  more 
boys,  the  children  of  foreigners;  and  there  were  also 
firty-four  boarders  in  the  master's  house,  and  ten  in  the 
Under-master's  or  usher's,  all  receiving  education  in  the 
school :  that  the  petition  prayed  that  one  of  the  Afcu- 
ters  of  the  Court  might  be  directed  to  approve  of  a 
scheme  for  the  application  of  the  balance  which  was  or 
might  be  in  the  treasurer's  hands,  and  of  the  annual 
surplus  income  derived   and    to  be  derived    from  the 
charity-property,  and  also  of  a  scheme  for  regulating 
the  admission  of  the  children  of  foreigners  mto  the 
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1846.  school  and  for  the  selection  of  the  boys  to  senre  in 

.       ^  husbandry.     The  information  then  stated  that  the  peti- 

Att«-Gbn.  ,        ,  .       ,     «^     ^,        „       >•  XI     ,     , 

^  tion  was  heard  by  the  Vtce'ChanceUar  of  England  on 

Earl  or       ^^^  ^^^^  Jane  1839,  when  counsel  appeared  of  the  prin- 
Devon.        cipal  inhabitants  of  Tiverton ;  but,  objection  being  made, 
on  behalf  of  the  feoffees^  to  the  said  counsel  being  heard, 
on  the  ground  that  they  had  not  been  served  with  the 
petition,  his  Honor  decided  against  hearing  them,  and 
made  an  order,  ex  parte,  according  to  the  prayer  of  thi 
petition  *:  that  another  petition  was,  afterwards,  present 
ed,  under  62  Geo.  3,  c.  101 ,  by  several  persons  of  respect* 
ability  and  substance  in  Tiverton^  with  the  concurreoa 
of  a  large  majority  of  the  inhabitants,  whereby,  after  stat- 
ing the  several  matters  aforesaid  and  the  former  petition 
and  order,  and,  also,  that  it  was  the  testator^s  intention 
that  the  school  should  be  ^free-school,  and  that  none  hui 
free^scholars  should  erijoy  the  benefits  of  it;  but  that  a  large 
majority  of  the  boys  then  at  the  school  were  boarders,  to 
whom  a  very  considerable  number  of  the  exhibitions  and 
scholarships  were  given :  that  it  was  desirable  that  ilk 
system  of  education  at  the  school,  should  be  extended 
to  science  and  general  literature  as  well  as  Greek  and 
Latin ;  and  that  it  was  the  testator's  intention  that  the 
feoffees  should  be  persons  connected  with  Tiverton  and 
living  in  it  or  in  its  immediate  neighbourhood :  and  that 
the  majority  of  the  then  feoffees  had  no  connection  with 
Tiverton  and  resided   at  a  distance  therefrom :  it  was 
prayed  that  the  Master  to  whom  the  former  reference  had 
been  made,  might  be  directed  to  inquire  and  state  of 
what  the  charity-property  then  consisted,  and  how  held, 
and  what  was  the  income  thereof;  and  that  it  might  be 

*  The  petitioners  carried  in  a  scheme  under  this  order, 
after  which,  all  further  proceedings  under  it,  were  stayed  by 
the  Lord  Chancellor,  until  the  hearing  of  the  Cause.  See 
post. 
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declared  that  the  whole  surplus  income  of  it,  after  pro-  1846. 

Tiding  for  the  scholarships  and  exhibitions,  ought  to  be 
employed  for  the  benefit  of  the  school,  and  that  such 
benefits  ought  to  be  confined  to  free-scholars  only,  and       p. 
that  the  master  and  under-master  of  the  school  ought         Dbvov. 
not  to  receive  any  payments  from  the  boys  educated 
there,  and  ought  not  to  be  allowed  to  take  boarders,  or, 
it  least,  that  none  but  boys  educated  as  free-scholars, 
ought  to  be  eligible  to  the  scholarships  and  exhibitions ; 
iDd  that  the  Master  of  the  Court  might  be  directed  to 
settle  a  scheme  for  the  proper  application  of  the  said 
surplus  income,  having  regard  to  the  said  declarations 
and  the  intention  of  the  testator ;  and  that,  in  settling 
such  scheme,  he  might  be  at  liberty  to  consider  whe- 
ther*  having  regard  to  the  will  and  the  then  condition  of 
the  town,  it  would  be  proper  to  apply  any  part  of  the 
iDcome  to  provide  instruction,  in  the  school,  in  science 
or  literature  or  other  matters  of  useful  education  be- 
sides Greek  and  Latin  ;  and,  if  he  should  be  of  opinion 
that  it  would  be  proper  so  to  apply  any  part  of  the  sur- 
plus, then  that  he  might  include  the  same  in  the  scheme ; 
and  that  it  might  be  declared  that  the  feoffees  ought  to 
be  persons  residing  in  Tiverton  or  its  immediate  neigh- 
bourhood, and  that  the  Master  of  the  Court  might  in- 
C]uire  and  state  where  and  at  what  distances  from  Tiver' 
ton  the  then  feoffees  resided,  and  that  all  proper  directions 
tnight  be  given  for  securing  a  proper  application  of  the 
charity-property  for  the  future:  that  the  petition  was 
heard  before  the  Vice- Chancellor  of  England  on  I4th 
February  1840,  the  same  having  been  duly  served  on  the 
feoffees  and  also  on  the  master  and  under-master  of 
the  school,  who  appeared  by  counsel  and  opposed  the 
prayer ;  and  that  his  Honor  ordered  that  the  petitioners 
should  be  at  liberty  to  attend  the  Master  of  the  Court 
under  the  order  of  reference  made  on  the  former  petition, 
and  to  carry  in  a  scheme  under  thai  order,  and  that  the 
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1846.  consideration  of  the  costs  of  and  consequent  upon  such 

attendance,  should  be  reserved  until  after  the  Master 
should  have  made  his  report;  but  his  Honor  dismissed 
^    ^'  the  rest  of  the  last-stated  petition,  and  ordered  the  peti- 

L>ARL  OF  lit  t»  * 

Devon.        tioners  to  pay  the  whole  costs  of  it. 

The  information  charged  that  it  was  the  intention  of 
the  testator  that  the  school  should  be  a  free-school,  and 
that  the  benefits  thereof  should  be  enjoyed  by  free- 
scholars  only;  and  that  it  was  contrary  to  his  intention 
that  there  should  be  any  boys  in  the  school  whose  pa- 
rents paid  towards  their  education  therein;  whereas  a 
large  majority  of  the  boys  were  taken  as  boarders  by 
the  master  and  under-master,  who  received  considerable 
annual  payments,  from  their  parents,  for  their  educa- 
tion, to  the  detriment  of  the  free-scholars:  that  consi- 
derable sums  had  been  expended  on  the  buildings  and 
premises  of  the  school,  with  the  object,  principally,  of 
accommodation  to  the  boarders:  that  a  considerable 
part  of  the  exhibitions  and  scholarships  had  been  be- 
stowed on  boys  who  had  been  boarders  in  the  school, 
in  evident  violation  of  the  founder's  intention;  and  that 
the  advantage  of  being  eligible  to  the  exhibitions  and 
scholarships  had  been  held  out,  by  the  master  and  under- 
master,  to  induce  boys  to  enter  the  school  as  boarders: 
that  provision  ought  to  be  made  for  extending,  to  the 
free-scholars,  the  benefit  of  education  in  science  and  gene- 
ral literature,  including  the  modern  languages,  as  well  as 
Greek  and  Latin,  the  income  of  the  charity-property  be- 
ing amply  sufficient  for  that  purpose:  that,  though  the 
population  of  the  town  of  Tiverton  *  amounted  to  about 
10,000,  the  number  of  free-scholars  then  in  the  school, 
bom  or  brought  up  as  aforesaid  in  the  town,  amounted  to 

*  The  population  of  the  parish  of  Tiverton,  including  the 
town,  was  ten  thousand  and  forty-one. 
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twenty-nine  only:  that, during  the  last  forty  years*,  only  1846. 

343  boys  born  or,  for  the  most  part,  under  six  years  of 
age,  brought  up  in  the  town,  had  been  admitted  into  the 
school,  although  1,897  boys,  not  so  born  or  brought        Earl  of 
up,  and  who  were  not  educated  as  free-scholars,  had         Devon. 
been  admitted  during  the  same  period :  that  the  benefit 
of  the  scholarships  and  exhibitions  ought  to  be  con- 
fined to  boys   educated  as  free-scholars:  that  it  was 
the  intention  of  the  testator  to  confine  the  benefits  of 
the  school   to  boys   living  in  the   town  of   Tiverton 
or  in  its  immediate  neighbourhood,  and  that,  by  the 
term, '  foreigners,'  he  did  not  mean  to  describe  or  include 
any  persons  living  at  a  distance  from  the  town,  or  at 
such  a  distance  therefrom  as  prevented  them  from  send- 
ing their  sons  to  be  educated,  as  day  scholars,  at  the 
school:    that  the  parish    of  Tiverton   was  very  large, 
extending  over  17>000  acres  and  upwards,  and  many 
parts  thereof  were  at  a  distance  of  four  miles  and  up- 
vrards  from  the  school ;  and  the  testator,  in  the  direc- 
tions given  by  his  will  for  the  buildings  to  be  erected 
ibr  the  purposes  of  the  school,  had  reference  to  the  ac- 
commodation of  boys  who  might  come,  from  such  dis- 
tant parts  of  the  parish,  to  the  school,  and  provision 
ought  to  be  made  to  prevent  boys  being  sent  from  dis- 
tant parts,  as  they  then  were,  to  participate  in  the  bene- 
fits of  the  school  and  exhibitions,  to  the  exclusion  of  the 
proper  objects  of  the  charity  :  that  it  was  the  intention 
of  the  testator  that  the  persons  who  should  be,  from 
time  to  time,  appointed  feoffees  of  the  school,  should  be 
persons  connected  vrith  the  town  and  living  therein  or 
in  the  immediate  neighbourhood  thereof :  that  it  would 
conduce,  greatly,  to  the  right  management  of  the  school 
and  the  just  application  of  its  revenues  for  the  benefit  of 
the  children  of  the  town  and  its  neighbourhood,  and  the 

*  Qu.  seventy.    See  post,  mo. 
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1846.  proper  appointment  to  the  BcholarshipB  and  exhibitiooB, 

'      that  the  whole  or  the  greater  part  of  the  feoffees  ahould 
TT.ijEN.      y^  chosen  from  inhabitants  of  the  town  or  its  near  vici- 
p.      '  nity  or  who  were  connected  therewith  :  that  the  majo- 

Devov.  "^y  ^^  ^^^  present  feoffees  had  no  connection  whate?ei 
with  the  town,  and  resided  at  a  distance  therefrom,  foui 
only  of  such  feoffees  living  in  the  town  or  within  five 
miles  thereof,  that,  of  the  others,  one  resided  in  Franetj 
and  another  in  Guernsey,  and  the  rest  at  Yarions  dis- 
tances from  Itverton,  the  greatest  of  which  was  seventy 
miles :  that  the  persons  residing  at  such  distances  were 
wholly  unable  properly  to  attend  to  the  duties  of  the 
trust,  and  much  inconvenience  had,  on  many  occasions, 
arisen  from  the  difficulty  of  assembling  a  sufficient 
number  of  the  feoffees*:  that  some  proper  provision 
ought  to  be  made  for  the  due  admission  of  the  children 
of  foreigners  into  ihe  school  and  the  election  of  boys  to 
serve  in  husbandry,  and  some  proper  qualification  ought 
to  be  approved  of  for  the  ten  householders  by  whose  as- 
sent the  children  of  foreigners  were  to  be  admitted  into 
the  school :  that  the  order  of  the  4th  of  June  1839, 
made  by  the  Vice-Chancellor  upon  the  first-mentioned 
petition,  was  beyond  the  bounds  prescribed  by  the  pro- 
visions of  the  62  Geo.  3,  c.  101 ;  and  the  same  or  the 
greater  part  thereof,  was  invalid  ;  inasmuch  as  there  was 
not  any  jurisdiction,  under  the  said  act  or  otherwise,  to 
make  the  same  upon  the  said  petition. 

The  information  prayed  that  it  might  be  referred,  to 
the  Master,  to  inquire  and  state  of  what  the  charity- 
property  consisted,  and  what  was  the  clear  income 
thereof;  and  that  it  might  be  declared  that  the  whole 
surplus  income  of  the  charity-property,  after  providing 

'*'  This  charge  was  denied,  and  there  was  no  evidence  in 
support  of  it 
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for  the  exhibitions  and  scholarsbipB  as  they  then  ex-  1846. 

isted,  ought  to  be  applied  to  the  upholding  and  benefit      '        ""        ' 
of  the  school  and  matters  of  husbandry,  and  that  the       Att^Gek, 
benefits  arising  therefrooQ,  ought  to  be  confined  to  free        p, 
scholars  only  :  and  that  it  might  be  declared  whether         Devon. 
tbe  masters  of  the  school  ought  or  ought  not  to  receive 
loy  payments  from  the  boys  educated  in  the  school ;  and 
OQgbt  or  ought  not  to  take  boarders ;  and  whether  none 
bot  boys  educated  as  free-scholars,  ought  to  be  eligible 
to  the  scholarships  and  exhibitions  :  and,  whatever  the 
opinion  of  tbe  Court  might  be  as  to  the  construction  of 
the  will  and  the  constitution  of  the  charity,  that  it  might 
be  referred,  to  one  of  the  Masters  of  the  Court,  to  settle 
a  firoper  scheme  for  the  general  regulation  and  manage- 
ment of  the  school,  and  the  proper  application  of  the 
surplus  income  thereof,  having  regard  to  the  said  de- 
daratioDS ;  and  that,  in  settling  the  scheme,  the  Master 
might  be  at  liberty  to  consider  whether,  having  regard 
to  the  will  and  intent  of  the  testator  and  the  present 
condition  of  the  town  and  the  increased  income  of  the 
property,  it  would  be  proper  to  add  to  the  number  of 
Qsbers  and  assistants  in  the  school,  and  to  augment  the 
salariesof  the  present  master  and  under-master;  and  whe- 
ther it  would  not  be  proper  that  some  and  what  part 
of  the  surplus  income  of  the  property,  after  providing  for 
the  education  in  grammar  as  by  the  will  directed,  should 
be  applied  in  providing  instruction  in  matters  of  science 
^  literature,  including  the  modern   langus^es;  and 
that  he  might  be  at  liberty  to  include  such  direction, 
pitrision  and  regulation  in  the  scheme  to  be  settled  by 
him  as  he  might  think  proper :  and  that  it  might  be 
Mcertaioed  and  declared  what  persons  were  intended 
iQMler  the  description  of  foreigners  in  the  will  mentioned ; 
^d  that   the  manner   in   which  the  children  of  such 
foreigners  were  for  the  future  to  be  received  and  admitted 
into  the  school,  according  to  the  direction  contained  in 
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1846.  the  will,  might  be  fixed  and  declared,  and  some  prope 

qualification  settled  for  the  ten  householders  mentionei 
in  the  will,  in  lieu  of  the  qualification  therein  prescribed 
Earl  of  ^"^  ^^*^'  ^^  necessary,  it  might  be  referred  to  the  Mai 
Devon.  ^^  ^^  settle  a  scheme  for  that  purpose :  and  that  th 
Master  might  be  also  directed  to  settle  some  propc 
scheme  for  the  management  of  the  property  of  th 
charity :  and  that  it  might  be  declared  that  the  feoffee 
ought  to  be  persons  residing  in  the  town  of  Tiverton  0 
its  immediate  neighbourhood;  and  that  the  Mastt 
might  inquire  and  state  at  what  distance  from  the  towi 
the  present  trustees  of  the  charity  resided ;  and  tha 
such  of  them  as  should  appear  to  be  residing  out  o 
England  or  at  such  a  distance  from  the  town  of  Tiva 
ton  as  the  Court  might  be  of  opinion  was  beyond  th 
distance  at  which  the  feoffees  ought  to  reside,  might  b 
removed  from  being  feoffees ;  and  that  some  proper  per 
sons  might  be  appointed  to  be  feoffees  in  their  place 
and  that  all  proper  directions  might  be  given  and  inqui 
ries  made  for  effectuating  the  objects  aforesaid  and  fo 
securing  a  proper  administration  and  application  of  th< 
charity-property  and  the  income  thereof  for  the  future. 

A  great  deal  of  evidence  was  entered  into  on  botl 
sides.  That  on  the  part  of  the  relators  tended  to  shew 
amongst  other  things,  that  the  number  of  boarders  a 
the  school,  from  the  year  1770  down  to  1840,  greatl] 
exceeded  the  number  of  free-scholars ;  the  former  being 
one  thousand  eight  hundred  and  ninety-seven,  and  the 
latter,  only  three  hundred  and  forty-three :  that  sums  had 
been  paid,  to  former  masters  of  the  school,  for  the  edu- 
cation of  day-boys,  some  of  whom  were  bom  in  the  town, 
and  others  in  the  parish  of  Tiverton :  that  the  master 
and  usher  paid  more  attention  to  the  education  of  the 
boarders  than  they  did  to  the  education  of  the  free- 
scholars,  and  favoured  them  in  other  respects :  that  the 
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boarders  were  allowed  to  compete,  with  the  free-scholars,  1 846. 

inthe  examinations  for  exhibitions  and  scholarships,  and,      '        ^        ' 
owing  to  their  superior  education  and  the  partiality  of      Att.-Gew. 
tbe  masters,  were  generally  successful;   that  the  free- 
•cholars  were  ill-treated  by  the  boarders;  and  that  it         Dkvok. 
woald  be  beneficial  to  the  inhabitants  of  Tiverton  to  ex- 
tend the  system  of  education  in  the  school. 

The  evidence  for  the  Defendants  proved  that  the  prac- 
tice of  taking  boarders  had  continued  for  a  great  num- 
ber of  years,  and  was  almost  coeval  with  the  school ; 
and  that  the  boarders  behaved  kindly,  and  the  masters 
impartially,  in  every  respect,  to  the  free-scholai-s. 

Mr.  Bethell,  Mr.  Walker,  Mr.  Blunt  and  Mr.  Heath- 
field,  for  the  Relators. — ^The  school  was  founded  for  the 
education  of  one  hundred  and  fifty  boys  born,  or  for  the 
most  part,  before  the  age  of  six  years,  brought  up  in  the 
town  or  in  the  parish  of  Tiverton  :  and,  if  that  number 
shoold  not  be  filled  up,  the  want  was  to  be  supplied  by 
the  children  of  foreigners.     Consequently  the  town  and 
parish  boys  were  the  primary  objects,  and  the  children 
of  foreigners,  the  secondary  objects  of  the  charity.   But, 
by  the  term,  '*  foreigners,"  the  founder  meant,  not  child- 
ren whose  parents  lived  in  distant  parts  of  the  kingdom, 
bat  in  the  parishes  adjacent  to  Tiverton  ;  for  he  directs 
that  they  shall  not  be  admitted  to  the  school,  except 
with  the  assent  and  allowance  of  ten  householders  of  the 
town ;  and  that  the  householders  shall  make  choice  of 
the  children  of  such  foreigners  as  are  of  honest  reputa- 
tion and  fear  God.     Those  directions  shew  that  he  in- 
tended the  householders  to  select  the  children  of  persons 
with  whom  they  were  acquainted  ;  that  is,  of  persons 
who  lived  in  their  neighbourhood ;  for,  at  the  time  when 
tlie  will  was  made,  there  was  but  very  little  intercourse 
or  acquaintance  except  between  persons  who  lived  near 
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each  other.  That  such  was  his  meaning  is  made  still 
more  clear  by  a  sobseqnent  passage  in  his  will ;  where 
he  says  :  *'  And  if,  in  the  said  parish  of  Tiverlomy  there 
shall  not,  yearly,  go  forth,  in  the  service  of  hnsbandry, 
so  many  as  aforesaid,  then  the  want  to  be,  from  time  to 
time,  of  foreigners  of  ami  ta  other  places  adjoiming" 


Secondly,  the  boys  at  the  school  were  to  be  day- 
scholars  and  not  boarders.    This  may  be  inferred  from 
the  directions  which  the  founder  gives,  (and  which  are 
very  minute,)  respecting  the  buildings  to  be  erected  on 
the  plot   of  ground  which  he  orders  his  executors  to 
purchase.    Those  buildings  were  to  consist  of  a  school- 
room, and  of  a  hall,  buttery  and  kitchen,  with  rooms 
over  them.    The  rooms  and  the  buttery  and  kitchen, 
were  intended  for  the  accommodation  of  the  master  and 
usher  and  their  families  and  servants,  as  were  also  the 
garden  and  wood  yard.     The  hall  was  intended  for  the 
boys,  who  might  come  from  distant  parts  of  the  exten- 
sive parish  of  Tiverton  or  from  the  adjoining  parishes, 
to  take  their  meals  in,  but  they  were  to  sleep  at  their 
own  homes ;  for  the  will  makes  no  mention  of  dormito- 
ries ;  nor  does  it  speak  of  a  play-ground,  or  make  any 
provision  for  the  boys  attending  a  place  of  divine  wor- 
ship.    In  addition  to  which,  the  testator,  after  specify- 
ing the  salaries  to  be  paid  to  the  master  and  usher, says: 
*'  And  my  hope  and  desire  and  will  is  that  they  hold 
themselves  satisfied  and  content  with  that  recompense 
for  their  travail,  without  seeking  or  exacting  any  more 
either  of  parent  or  children,  which  procureth  favours  to 
givers,  and  the  contrary  to  such  as  do  not  or  cannot 
give ;  for  my  meaning  is,  it  shall  be,  for  ever,  a  free- 
school  and  not  a  school  of  exaction.**    That  passage 
puts  the  matter  beyond  dispute. 


It  being,  then,  clearly  established  that  boys  bom,  or 
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for  the  most  part,  before  the  age  of  gix  years^  brought  1846. 

up  in  the  town  or  the  parish  of  Tiverton,  and  boys  whose 

pueots  resided  in  the  neighbouring  parishes,  were  the 

sole  objects  of  the  foundation,  and  that  the  master  and         „ 

.  ,  Carl  of 

niocr  were  not  intended,  indeed,  we  may  say,  were  ex-         Dbvon. 

pressly  forbidden  to  take  boarders  or  to  exact  any  pay- 
ment either  of  parent  or  children,  we  proceed  to  shew 
tludy  for  a  great  many  years  past,  the  school  has  been 
OQodacted  upon  a  system  which  is  in  direct  opposition 
to  and  has,  almost  entirely,  frustrated  the  testator's  in- 
tention, not  only  as  it  is  to  be  inferred  from,  but  as  it  is 
declared  in  bis  will.  The  buildings  erected  in  pursuance 
of  his  will,  have  been  enlarged,  out  of  the  funds  of  the 
ditrity,  for  the  reception  of  boarders;  and,  for  more  than 
a  century  past,  the  master  and  usher  have  been  in  the 
kbit  of  taking  boarders  from  distant  parts  of  the 
country ;  and,  in  order  to  attract  them,  they  have  circu- 
lated letters,  all  over  the  kingdom,  in  which  they  hold 
out,  to  parents,  the  advantages  which  the  school  afibrds, 
vith  regard  not  only  to  education,  but  to  the  exhibitions, 
lefaolarships  and  fellowships  annexed  to  it ;  and  they 
I^Te  pennitted  their  boarders  to  compete  with  the 
^^  of  the  town  and  parish  of  Tiverton,  in  the  exa- 
ininationB  for  the  exhibitions  and  scholarships ;  and,  in 
a  great  majority  of  instances,  the  boarders,  owing  to  the 
greater  attention  and  &vour  which  the  masters  shew  to 
them,  have  been  successful.  But  this  is  not  all :  the 
ptedecessofB  of  the  present  master  and  usher  have,  in 
>ttDy  instances,  received  payments  for  boys  for  whose 
patnitous  education  the  school  was  founded.  The  re- 
idt  of  this  system  is  that,  though  the  town  of  Tiverton 
alone  contains  more  than  ten  thousand  inhabitants*, 

*  This,  as  before  noticed,  was  a  mistake ;  the  whole  parish, 
aud  not  the  town  alone,  contained  more  than  ten  thousand 
iiilmbitants. 

Q2 


Att.-Gen. 


214  CASES     IN    CHANCERY. 

1846.  only  fifteen  boys^  who  were  proper  objects  of  the  charity^ 

were  being  educated  at  the  school  when  the  present  in- 
formation was  filed ;  and^  during  the  preceediog  seventy 
Karl  of  y®*^™*  ^^^  whole  number  of  such  scholars  was  only 
Devon.  three  hundred  and  forty-three ;  but  the  namber  o\ 
boarders  during  that  period,  was  one  thousand  eighi 
hundred  and  ninety-seven.  The  practice  of  taking 
boarders,  always  militates  against  the  principle  of « 
free-school ;  but  this  Court  has  sanctioned  it,  to  a  cer 
tain  extent,  in  cases  where  it  is  required  to  promote  the 
principal  object  of  the  founder ;  as,  for  instance,  when 
a  master  of  superior  attainments  is  required,  but  cannoi 
be  procured  at  the  salary  provided  by  the  endowment 
In  the  present  case,  that  practice,  instead  of  beio{ 
auxiliary  or  subordinate  to  the  principal  object,  h« 
usurped  its  place.  Instead  of  being  only  a  means  ol 
promoting  an  end,  it  has  become  the  end  itself.  The 
school  is  the  inheritance  of  the  children  of  Tiverton  and 
its  neighbourhood;  but  strangers  have  gotten  in  and 
expelled  them  from  their  inheritance.  The  master  and 
usher,  instead  of  holding  themselves  satisfied  and  con* 
tent  with  the  recompense  which  the  founder  provided 
for  their  travail,  have  made  the  school  a  school  of  exac- 
tion and  a  source  of  great  profit  to  themselves.  [The 
Vice-chancellor. — Do  you  insist  that  the  practice  of 
taking  boarders  ought  to  be  wholly  abolished  ?]  We 
do ;  unless  the  continuance  of  it  is  necessary  to  afibrd 
the  master  and  usher  an  adequate  remuneration;  and 
then  we  insist  that  it  ought  to  be  limited  to  the  attain- 
ment of  that  object,  and  that  the  boarders  should  be 
wholly  excluded  from  participating  in  the  exhibitions 
and  scholarships. 

There  are  several  cases  in  which  the  propriety  of  ad- 
mitting boarders  into  free-schools,  has  been  broughi 
under  the  consideration  of  the  Court.     In  the  Attomett 


Att.-Gek. 
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General  v.  Lord  Clarendon  (a),  the  ca«e  of  Harrow  school,  1 846. 

the  founder  had  two  objects  in  view,  namely,  the  admis- 
sion of  parish  boys  and  the  admission  of  foreigners.    In 
the  course  of  time,  those  two  objects  were  found  to  be        p  rl  of 
incompatible  with  each  other ;  but,  as  the  founder  did         Dbtov. 
not  mean  to  erect  a  mere  parochial  school,  but  had 
declared  that  the  master  might  receive,  over  and  above 
the  youth  of  the  inhabitants  of  the  parish,  so  many 
foreigners  as  could  be  well  taught  and  the  place  could 
conveniently  contain,  and  as  no  attempt  had  been  made 
to  shew  that  that  number  had  been  exceeded,Sir  William 
Grant  held  that   it  would  be   inconsistent    with    the 
iotention  of  the  founder,  to  exclude  or  even  diminish 
the  number  of  foreigners.     In  the  present  case  the  evil 
complained  of,  arises,  not  from  adhering  to,  but  from 
violating  the  intention  of  the  founder.    The  Attorney- 
General  V.  The  Coopers'  Company  (6),  the  Egham  school 
case,  is  almost  identical  with   the  present.    There  a 
Bchool  was  founded  for  teaching  the  poor  children  of 
Egham,  gratis.     The  master  took  private  pupils,  and 
neglected   the    parish    boys.    And   Lord  Eldon,  after 
making,  in  the  course  of  his  judg^nent,  several  observa- 
tions, which  are  closely  applicable  to  the  present  case, 
concluded  by  declaring  that  the  school  was  provided 
for  teaching  poor  children  of  the  parish,  ^ra^/«,  and  that 
the  master  was  appointed  to  teach  them  gratis^  and  that 
it  was  not  agreeable  to  the  true  intent  of  the  founder, 
that  he  should  engage  in  teaching  others,  or  in  any  other 
employment  which  should  prevent  his  giving  due   or 
sufficient  attention  to  the  teaching  of  such  poor  child- 
ren.   That  declaration  is  a  precedent  for  the  declaration 
to  be  made  in  the  present  case.  In  The  Atlomeif-General 
▼.  Hartley  (c),  the  case  of  Bingley  school.  Lord  Eldon 

(a)  17  Ves.  491.  (b)  19  Ves.  187. 

(c)  a  Jac  &  Walk.  353.    See  385. 
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declared  that  the  taking  of  boarders  by  the  master  of  a 
free  grammar-school,  was  not  inconsistent  with  his  duty 
as  such  master,  unless  ii  should  occasion  a  brrach  ofdmUj 
in  the  uegUct  or  inqMroper  treatment  of  such  hmfs  as  were, 
of  right,  efUitled  to  be  Jrtfscholars  in  the  school^  or  a 
prejudice  to  them.    The  taking  of  boarders,  therefore, 
was  to  be,  altogether,  subordinate  to  the  primary  objecl 
of  the  charity,  and  it  was  not  to  be  continued  if  the 
free-scholars  were  in  any  manner  prejudiced  by  it    11 
the  doctrine  laid  down  ia  the  two  last  cases,  is  applica- 
ble to  free-schools  in  general,  how  much  more  appli- 
cable is  it  to  a  case  in  which  ihe  founder  has  declared 
most  emphatically,  that   the  masters  of   the  aehod 
shall  hold  themselves  satisfied  and  content  with  the  ie> 
compense  provided  for  them  by  his  will,  without  seeking 
or  exacting  more,  either  of  parent  or  children,  which 
procureth  favour  to  givers  and  the  contrary  to  such  ai 
do  not  or  cannot  give,  his  meaning  being  that  it  shall 
be,  for  ever,  a  free-school  and  not  a  school  of  exaction 
The  Attorney-General  v.  The  Earl  of  Stamford (d),  thi 
Manchester  school  case,  resembles  the  present  in  man] 
points.     [The  learned  counsel  here  read  the  statement 
of  the  case  and  the  judgment  at  length.]     And  Lore 
Cottenham  declared  that  no  part  of  the  funds  of  iIm 
charity,  wer^,  thereafter,  to  be  applied  towards  paying 
premiums  or  exhibitions  to  boys  who  were  or  had  beei 
boarders  in  the  houses  of  any  of  the  masters,  except  ii 
continuing  to  pay  exhibitions  already  granted ;  and  thi 
such  boarders  were  not,  in  future,  to  derive  any  benefi 
from  the  funds  of  the  charity,  in  any  manner  by  whici 
the  expenditure  of  such  funds  might  be  increased.    S< 
that  his  Lordship  allowed  the  masters  to  receive  boarders 
but  deprived  the  boarders  of  the  right  of  competing  fo 
the  exhibitions.    That  case  was  re-heard  by  Lord  Lynd 

(d)  1  rhiJl.  737. 
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hurst;  and  his  Lordship  abided,  entirely,  by  the  prin-  1846. 

ciple  of  Lord  CotteMkam's  decree,  but  thought  that  the 

declaration  ought  not  to  be  made,  without  an  inquiry 

as  to  the  restrictions  and  limitations  under  which  the        Earl  of 

masters  of  the  school  ought  to  be  allowed  to  receive        Dbvow. 

boarders. 

The  main  ground  on  which  the  Defendants  rely  in 
support  of  the  practice  of  taking  boarders,  is  usage, 
which,  they  say,  has  existed  almost  ever  since  the  school 
was  established ;  but  the  doctrine  of  this  Court  is  that, 
whatever  is  inconsistent  with  the  principle  of  the  foun- 
dation of  a  charity,  cannot  be  sanctioned  by  usage. 
We,  however,  do  not  object  to  that  practice  being  con- 
tinued, provided  the  number  of  the  boarders  is  confined 
within  the  limits  before  adverted  to,  and  ihey  are  pre- 
Tented  from  participating,  with  the  free-scholars,  in  the 
exhibitions  and  scholarships. 

The  next  subject  to  which  we  beg  to  call  the  atten- 
tion of  the  Court,  is  the  expediency  of  introducing  a 
more  extended  system  of  education  into  the  school.  It 
appears,  from  the  evidence,  that  from  the  year  1770 
down  to  1840,  the  number  of  free  scholars  in  the  school 
in  each  year,  has  been  under  five,  notwithstanding  the 
population  of  the  town  of  Tiverton,  exclusive  of  the 
parish,  (which  is  very  extensive),  exceeds  ten  thousand. 
Therefore  it  is  but  reasonable  to  conclude  that  the 
system  of  education  now  pursued  in  the  school,  does  not 
answer  the  requirements  of  the  inhabitants  of  the  town 
and  parish.  There  are  many  cases  in  which  this  Court 
has  extended  the  education  in  grammar-schools,  toother 
sabjects  than  the  learned  languages ;  but  it  is  not  ne- 
cessary to  refer  to  them,  for  the  power  of  the  Court  so 
to  do,  is  placed  beyond  all  doubt,  by  the  recent  Act  of 
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1846.  the  3  8c  4  Vict.  c.  77,  for  improving  the  condition  and 

extending  the  benefits  of  grammar-schools. 
Att.-Gek. 

Earl  of  '^^^  ^"'^  remaining  point,  is  the  election  of  feoffees  in 

Devon.  future.  With  respect  to  that,  we  need  only  refer  to  the 
will  itself;  which  directs  that,  when  the  number  of 
feoffees  is  reduced  to  thirteen,  the  full  number  of  twenty- 
five  shall  be  made  up  out  of  the  heirs  of  the  deceased 
feoffees,  if  they  be  not  unfit,  and,  if  any  of  them  be  unfit, 
out  of  others  near  inhabiting.  Similar  words  occurred 
in  the  Manchester  school  case;  and  Lord  Cottenham 
ordered  that,  in  all  future  elections  of  trustees,  regard 
should  be  had  to  the  direction  as  to  near  inhabitancy. 

The  counsel  for  the  Relators,  cited  the  following  cases 
in  addition  to  those  before  mentioned:  The  Attorney^ 
General  v.  Christchurch  (e),  The  Attorney- General  v. 
Lord  Mansjield(f),  The  Attorney-General  v.  WTute- 
l^y  (9)9 1^  ^«  R^gby  School  (A),  The  Attomey-Oeneral  v. 
The  Haberdashers'  Company  (J),  The  Attomey-Generalv, 
Caius  Colieye{k),  The  Attorney'-Gcneral  v.  The  Governors 
of  Atherstone  Free  School  {I),  The  Attorney-General  v, 
Dixie  (m),  The  Attorney -General  v.  Gascoigne  (n),  and 
The  Attorney-General  v.  Jackson  (0). 

Mr.  Parfter  and  Mr.  Stinton  for  the  feoffees. — After  the 
present  information  was  filed,  two  petitions  were  presented 
to  the  Lord  Chancellor, one  praying  that  His  Honor's  order 
of  the  4th  of  June,  1839,  might  be  varied  or  discharged, 
or,  at  least,  that  all  proceedings  under  it  might  be  stayed, 
in  consequence  of  the  information  having  been  filed ;  aod 

(e)  Jacob,  474.  (k)  3  Keen,  156. 

(jO  2  Russ.  501.  (/)    2  Myl.  ^  Keen,  150. 

(g)  11  Ved.  241.  (wf)  3  Myl.  &  Keen,  342. 

{h)  17  Ves.  505,  cited.  (»)  Ibid.  647. 

(i)  3  Rum.  530.  (o)  3  Keen,  541. 
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the  other  praying  that  your  Honoris  order  of  the  14th  of  1846. 

February  1840,  might  be  discharged.    Those  petitions 
were  beard  on  the  18th  of  January  1841  ;  when   the 
Lord  Chancellor  refused  to  discharge  or  vary  the  order        p, 
of  the  4th  of  June  1839,  but  directed  all  proceedings  Dbvon. 

ooder  it  to  be  stayed  until  the  hearing  of  this  cause ; 
and  he  discharged  the  order  of  the  14th  of  February 
1840,  but  reserved  the  costs  of  it  until  the  hearing  of 
this  cause*.  As  then  the  operation  of  the  order  of  June 
1839,  has  been  only  suspended,  we  submit  that,  if  the 
Relators  do  not  obtain  more  extensive  relief,  under  this 
information,  than  was  granted  by  that  order  or  might  be 
obtained  under  it,  the  information  must  be  dismissed, 
and  the  Relators  must  pay  the  costs  of  it  and  also  of 
that  petition  the  costs  of  which  were  reserved  by  the 
Lord  Chancellor.  Under  the  order  of  June  1839,  a 
scheme  has  been  carried  in  before  the  Aio^^^r, by  the  feof- 
fees, (on  whose  petition  that  order  was  made),  by  which 
they  have  proposed  that  the  master's  salary  should  be 
bcreased  from  60/.  a  year,  its  present  amount,  to  200/. 
I  year,  and  the  usher's,  from  20/.  a  year,  its  present 
amount,  to  100/.  a  year;  and  that,  in  future,  native 
boys,  as  well  as  foreigners  duly  admitted,  shall  receive 
instruction  without  any  payment  being  made  for  it; 
and  that  the  latter  shall  be  admitted  into  the  school,, 
and  the  sums  for  binding  poor  boys  to  serve  in  hus^ 
bandry,  be  disbursed  with  the  assent  and  allowance  of 
BQch  ten  householders  of  the  town  as  shall  be  assessed, 
the  most  highly,  to  the  assessed  taxes.  We  submit 
that  no  more  extensive  alterations  in  the  mode  in  which 
this  school  has  been  conducted,  are  required.  [The 
Vtce-Chancellor. — ^The  scheme  proposes  that  the  sala- 
ries of  the  master  and  usher  should  be  increased,  and 

^  A  reptirt  of  those  petitions  and  of  the  order  made  upon 
them,  is  given,  posif  pp.  353  et  seg. 
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Att.-Gek. 

V. 


1S46.  that  they  Bhoald   recehre  nothiog  for  toitioa;  but  it 

does  not  say  anything  about  their  discontinuing  to  take 
boarders.]  It  does  not  The  masters  have  received 
Earl  of  boarders  from  a  very  early  period ;  almost  ever  since 
Dxvoir.  the  school  was  opened ;  and,  if  they  were  now  to  be 
prohibited  from  doing  so,  the  only  consequence  woaU 
be  that  boarding-houses  would  be  opened  by  persons 
living  in  the  town.  [The  Vice'Ckameetlor. — ^According 
to  the  evidence  of  one  of  your  witnesses,  it  seems  rea- 
sonable to  conclude  that  the  very  first  master  that  was 
appointed,  took  one  boarder  at  leastj 

There  is  no  foundation  for  the  assertion  that  the  in- 
habitants of  Tiverton  have  been  deprived  of  the  benefit 
of  the  school ;  for  it  appears,  from  the  raster  of  the 
school,  that,  since  the  year  17T0,  two  thousand  iwo 
hundred  and  forty  boys  have  been  educated  at  tbe  school; 
that  three  hundred  and  forty-three  of  them  were  either 
bom,  or  for  the  most  part,  before  the  age  of  six  years, 
brought  up  in  the  town  or  the  parish  of  Tioerion,tLnd  that 
they  have  obtained  one-third  of  the  exhibitions ;  and 
there  is  no  instance  of  a  boy  who  was  entitled  to  be  ad- 
mitted to  the  school,  as  a  free-scholar,  having  been  re- 
jected. It  is  certainly  true  that  the  testator  intended 
boys  who  might  happen  to  be  bom,  or  for  the  mo6t 
part,  before  the  age  of  six,  brought  up  in  the  town  or 
the  parish,  to  be  benefited,  in  the  first  instance,  by  his 
foundation;  but  he  intended  also  that  a  class  of  persons, 
whom  he  calls  foreigners  or  the  children  of  foreigners, 
should  participate  in  the  benefits  of  it.  In  that  respect, 
also,  his  intention  has  been  fulfilled ;  for  there  always 
has  been  a  number  of  foreigners  at  the  school.  Tbe 
trustees  have  answered  all  the  objects  of  the  cbarity 
and  made  a  considerable  saving  out  of  an  income  which, 
when  the  information  of  1740  was  filed,  amounted  only 
to  177/.,  and  which,  now,  amounts  to  but  little  more 
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thau  1000  /.  a  year.  The  masters  of  the  school  have  been  1846. 

always  men  of  high  attainments ;  but  what  would  they 
have  been  if,  in  1740,  they  had  been  prevented  from 
taking  boarders  and  the  pittances  of  60/.  a  year  and 
20/.  a  year,  had  been  the  only  emoluments  they  derived 
from  the  school.  Even  the  present  income  of  the  charity 
propel  ty,  will  not  allow  of  higher  stipends  being  paid  to 
the  master  and  usher,  than  200  /.  a  year  to  the  former, 
and  100/.  a  year  to  the  latter;  and  those  sums  are  not 
sufficient  to  command  the  services  of  men  distinguished, 
as  the  masters  of  this  school  always  have  been,  for  their 
learning  and  abilities.  It  was  said,  by  the  counsel  for 
the  Relators,  that,  by  the  term, "  foreigners,*'  the  testator, 
in  that  part  of  his  will  which  relates  to  the  school,  meant 
boys  bom  in  the  parishes  adjacent  to  Tiverton;  but 
there  is  nothing  to  shew  that,  by  that  term,  he  meant 
anything  more  than  boys  who  were  not  born  in  the 
town  or  the  parish  of  Tiverton,  nor,  for  the  most  part, 
before  the  age  of  six  years,  brought  up  there.  If  he 
had  intended  to  put  a  restriction  on  that  term,  he  would 
have  done  so ;  for  he  has  put  a  restriction  on  it,  in  that 
part  of  his  will  where  he  speaks  of  the  foreigners  who 
were  to  be  bound  to  serve  in  husbandry.  The  assent 
and  allowance  of  ten  householders  was  required  to  be 
given  before  a  foreigner  could  be  admitted  into  the 
school,  in  order  that  it  might  be  ascertained  that  there 
was  no  town  or  parish  boy  to  fill  the  vacancy.  The  tes- 
tator also  prescribes  that  a  selection  shall  be  made  with 
regard  to  the  foreigners ;  but  he  does  not  say,  distinctly, 
by  whom  that  selection  is  to  be  made.  He  says:  '*  And 
my  meaning  and  desire  is  that  they,  from  time  to  time, 
will  make  choice  of  the  children  of  such  foreigners  as 
are  of  honest  reputation  and  fear  God,  without  regarding 
the  rich  above  or  more  than  the  poor."  fllie  Ffce- 
CkanceUor. — According  to  the  grammatical,  construc- 
tion of  that  sentence,  ^  they,"  means  the  householders ; 
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1846.  but  it  is  pretty  plain  that  the  testator  did  not  mean 

'        ^        *     that  there  should  be  a  choice,  and  that  that  choice  should 

Att.-Gek.       jjg  limited  to  assent.     Therefore,  I  rather  think  that  the 

«.     *  best  construction  is  that  the  choice  should  be  in  the 

Earl  of  ^  ,    ,  .      . 

Devon.         trustees.]     It  is  not  even  suggested  that  any  native  boy 

has  been  refused  admittance  to  the  school,  or  that  any 
improper  foreign  boy  has  been  selected.  The  testator 
clearly  intended  that  the  rich,  as  well  as  the  poor,  should 
be  educated  at  the  school ;  for  he  says :  "  without  re- 
garding the  rich  above  or  more  than  the  poor ;"  that  is, 
the  rich  yirere  not  to  be  preferred  to  the  poor.  Therefore, 
to  exclude  the  children  of  the  rich  entirely,  would  be  a 
departure  from  his  intention. 

It  was  contended  that  the  very  particular  directions 
which  the  testator  gives  respecting  the  buildings  to  be 
erected  after  his  decease,  shew  that  he  meant  the  school 
to  be  merely  a  day-school :  but  it  is  impossible  to  sup- 
pose that  the  hall,  buttery  and  kitchen,  with  the  rooms 
over  them,  were  intended,  merely,  for  the  accommoda- 
tion of  the  master  and  usher,  and  for  the  boys  who 
might  come  from  a  distance,  to  take  their  meals  in.  If 
that  were  so,  where,  it  may  be  asked,  were  the  foreign 
boys  to  sleep?  Why  were  the  windows  to  be  barred? 
The  architects  whom  we  have  examined,  say  that  the 
chamber  over  the  hall,  which  is  thirty-five  feet  in  length 
and  twenty-three  feet  in  breadth,  together  with  a  cham- 
ber over  the  porch,  which  is  about  twelve  feet  square,  are 
part  of  the  original  building,  and  were  designed  for  dor- 
mitories, and  would  contain  about  thirty  boys.  The  build- 
ings, therefore,  as  well  as  the  usage,  which,  as  appears 
from  the  records  of  the  school,  is  nearly  if  not  quite  co- 
eval with  the  existence  of  the  school,  shew  that  the  tes- 
tator intended  boarders  to  be  taken;  and,  that  being  so,  the 
Relators  can  have  no  right  to  object  to  their  being  allowed 
to  compete  with  the  native  boys  in  the  examinations  for 
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exhibitions  and  scholarships.  Besides^  a  boy^by  becoming  1 846. 

aboarder,  does  not,  necessarily, cease  to  be  a  free-scholar;  *  '  ' 
and,  if  the  master  and  usher  were  to  be  prohibited  from  Att.-Gen. 
taking  boarders,  foreigners  wo uld  still  resort  to  the  school  '^' 

and  be  candidates  for  the  exhibitions  and  scholarships  ;  Devon 
for  they  would  find  board  and  lodging  in  the  town.  It 
was  said  that  the  townspeople  are  deterred  from  sending 
their  children  to  the  school,  because  the  master  and 
usher  show  partiality  to  the  boarders;  but  our  evidence 
not  only  contradicts  that  assertion,  but  proves  that  there 
is  a  marked  preference  given  to  the  native  boys  over  the 
boarders ;  and  that,  since  the  year  1770,  one  hundred 
and  twenty-three  native  boys  and  seven  hundred  and 
ninety-two  foreigners  have  stood  for  exhibitions  and 
scholarships,  and  that  a  much  larger  proportion  of  the 
former  than  of  the  latter,  has  been  elected. 

When  the  authorities  relating  to  grammar-schools  are 
considered,  it  will  be  seen  that  this  Court  has  gone  far 
beyond  what  has  been  done  in  the  present  case,  even  if 
we  were  not  in  a  position  to  shew  that  every  thing  that 
has  been  done  is  within  the  letter  of  the  testator's  ex- 
pressed intention.  The  Harrow  school  case  was  very 
similar  to  the  present.  There  the  school  was  founded 
for  the  education  of  the  youth  and  children  of  the 
parish ;  but  the  master  was  to  be  at  liberty  to  receive 
others.  The  parish  children,  however,  were  the  primary 
objects  of  the  foundation.  The  information  in  that  case, 
brought  forward  grounds  of  complaint  which  are  very 
similar  to  those  now  before  your  Honor ;  namely,  that 
6ve  out  of  the  six  governors,  were  not  resident  in  the 
parish ;  that  they  had  not  been  duly  appointed ;  that 
large  sums  had  been  laid  out  in  repairing  and  decorat- 
bg  the  master's  house,  and  in  enlarging  it  for  the  re- 
ception of  boarders,  who  were  taken  in  by  him,  as 
foreignerB,  to  be  educated  at  the  school  and  to  the  pre- 
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1846.  judice  of  the  children  of  the  poor  inhabitants ;  that  few 

^        '  or  none  of  the  children  of  the  inhabitants,  for  whose 

Att.-Gsv.      benefit  the  school  was  originally  instituted,  had  been 
^'  educated  there ;  for,  though  the  master  and  governors 

Dbvon.        ^'^  °^^  actually  refuse  to  admit  such  children  when 
offered,  yet,  by  taking  into  the  school  so  many  foreign- 
ers, to  the  amount  of  two  hundred  and  fifty  or  more, 
who  were,  chiefly,  the  sons  of  the  nobility  and  gentry 
of  the  kingdom,  they  rendered  it  impossible  for  sudi 
poor  children  to  remain  in  the  school ;  being  scofied  at 
and  ill-treated  by  the  other  boys :  and  that,  by  the  rules 
and  orders  of  the  charity,  the  masters  were  permitted  to 
take  into  the  school  so  many  foreigners  only  as  could 
be  taught  without  prejudice  or  neglect  of  the  children 
of  the  poor  inhabitants  of  the  parish ;  for  whose  direct 
and  more  immediate  benefit  the  school  wa&  founded. 
Sir  William  Grant  dealt  with  that  case  in  this  manner: 
He  held  that,  as  the  governors  were  a  corporation,  the 
Court  had  no  jurisdiction  to  remove  any  of  them ;  and, 
after  asking  whether  the  parish  itself  would  gain  by  the 
conversion  of  the  school  into  a  mere  parish  school,  and 
observing  that  no  man  of  talents  could  be  found  to  fill 
the  place  of  master  at  the  salary  provided  by  the  founder, 
(which  was  only  20  /.  a  year),  he  lefused  to  put  any  re- 
striction on  the  number  of  scholars  who  were  not  parish 
boys,  except  that  which  the  founder  himself  had  pre- 
scribed.    In  the  Rugby  school  case,  the  school  was 
founded  for  the  children  of  Rughy  and  Rroumsaver  and 
other  places  within  a  certain  distance  of  Rugby ;  but,  in 
process  of  time,  it  became  a  great  public  school ;  and 
the  boys  who  paid   for  their  education,  greatly  out- 
numbered those  on  the  foundation.     A  scheme  was 
laid  before  one  of  the  Masters  of  this  Court,  by  which 
it  was  proposed  to  lay  out  several  thousand  pounds  in 
rebuilding  the  schoolmaster's  house,  with  ■  proper  ac- 
commodation for  his  boarders.  The  Master  disapproved 
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of  th€  scheme,  on  the  ground  that  the  house  and  build-  184^* 

ings  were  calculated  for  receiving  boys  of  a  different 
description  and  for  a  different  education  than  were  in- 
tended by  the  founder.  The  Lord  Chancellor ^  however,  j.^^^  ^^ 
00  a  petition  being  presented  to  him  by  the  trustees  of  Devok. 
the  school,  ordered  that  they  should  be  at  liberty  to 
orry  the  scheme  into  effect^  and  to  raise  14,00(W.  for  . 
the  purposes  of  it.  Therefore,  as  Sir  WilHam  Orani 
obBenres,  it  was  obvious  that  the  Lord  Chancellor  did 
not  conceive  an  expenditure  to  be  improper,  which 
tended  to  the  general  advantage  of  the  school,  merely 
because  it  was  not  calculated  for  the  direct  and  imme- 
diate benefit  of  Ihe  boys  on  the  foundation.  The  result 
of  those  two  cases  is  that  the  Court,  having  regard  to 
the  interests  of  the  parish  of  Harrow  in  the  one,  and  to 
the  interests  of  the  town  of  Rugby  in  the  other,  and  of 
the  boys  who  were  the  objects  of  the  foundations,  sanc- 
tioned the  practice  of  taking  boarders  and  a  large  ex- 
penditure of  the  funds  of  the  charities  in  providing  for 
their  accommodation,  notwithstanding  the  boarders  were 
not  on  the  foundations.  But  in  the  present  case,  eveiy 
hoarder,  according  to  the  scheme  which  has  been  sub- 
mitted to  the  Master  under  the  order  of  June  1839,  will 
he  on  the  foundation,  and  one  of  the  objects  whom  the 
founder  intended  to  have  the  benefit  of  his  school. 
The  case  of  the  Attorney' Creneral  v.  Hartley ^  related  to 
^  school  founded  for  teaching  grammar  in  the  town  of 
Singley ;  and  the  rents  of  the  charity-estates  were  di- 
rected to  be  applied  for  the  maintenance  of  a  school- 
iQaster  or  to  such  other  godly  uses,  as  should  be 
thought  most  meet,  for  the  good  and  common  profit  of 
the  town  and  parish  of  Bingkyj  and  to  no  other  use,  in- 
tent or  purpose  whatsoever.  Consequently,  no  foreigners 
^ere  to  be  admitted  to  the  school.  The  master,  how- 
erer,  had  been  in  the  practice  of  taking  foreigners  as 
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Att.-Gen 

V, 


1846.  boarders;   and,  Lord  Eldon  sanctioned  that  practice 

notwithstanding  the  express  directions  contained  in  the 
instrument  by  which  the  school  was  founded,  and  not* 
p    ''*  withstanding  the  information  complained  that  the  taking 

Dbvov.  ^^  boarders  was  prejudicial  to  the  free-scholars,  oi 
grounds  very  similar  to  those  in  the  present  case.  Th( 
,  Attorney- General  v.  Christchurch^  was  also  a  case  re 
lating  to  a  school  founded  for  educating  the  children  o; 
a  particular  town,  exclusively;  but  Sir  Thomas  Plumei 
said,  with  regard  to  the  practice  of  taking  boarders  frooi 
other  localities :  "  When  the  number  of  free-scholars  ii 
ascertained,  I  think  all  the  cases  authorize  the  Court  in 
saying  that  the  schoolmaster  may  unite,  with  the  gra* 
tuitous  education  of  those  scholars,  another  object  no! 
necessarily  incompatible  with  it,  namely,  stipendiary  edu- 
cation of  others.  It  is  true  that  many  arguments  maj 
be  urged  against  it,  on  the  ground  of  one  object  tending 
to  relax  the  exertions  of  the  master  on  the  other.  Bal 
still  it  is  to  be  remembered  that,  by  offering  greatei 
emoluments,  you  obtain  a  more  competent  master,  bettei 
able  to  instruct  those  who  are  taught  gratuitously;  and 
it  is  evident,  from  what  we  see  in  the  public  schoobj 
that  eleemosynary  and  stipendiary  education  may  be 
combined,  to  the  great  advantage  of  both.  Attentioc 
must  always  be  paid  to  the  school,  to  see  that  the 
master  does  his  duty  to  the  free-scholars.  The  trus- 
tees must  take  care  that  he  does  not  neglect  theoD 
for  the  sake  of  attending  to  the  boarders.*'  Ih 
Attomey-General  v.  The  Coopers'  Company  is  not  al 
all  applicable  to  the  present.  That  was  a  case  of  gross 
abuse :  the  master  took  private  pupils  and  wholly  neg- 
lected the  poor  boys  who  were  the  sole  objects  of  the 
charity.  The  case  of  the  Attomey^General  v.  Lore 
Stamford,  is  also  plainly  distinguishable  from  the  pre- 
sent.   There  the  school  was  founded  in  the  populous 


CASES    IN    CHANCERY.  227 


Att.-Gbk. 

V. 


town  of  Manchester;  and,  therefore,  there  could  be  no  1846. 

doubt  that,  if  it  were  properly  conducted,  a  number  of 

boys  quite  sufficient  to  occupy  the  master's  attention, 

would  resort  to  it:  besides  which  the  income  of  the  cha-        17    "' 

'  Earl  OF 

rity  property  was  very  large,  and  the  master's  salary  was  Devoh. 
600  /.  a  year.  Moreover,  the  statutes  of  the  school  ex- 
pressly prohibited  the  scholars  from  taking  their  meals 
in  the  school,  and  contained  other  provisions*  which  were 
inconsistent  with  the  taking  of  boarders.  Nevertheless 
Lord  Cottenham  did  not  think  it  right  to  put  a  stop  to 
the  practice,  but  declared,  merely,  that,  for  the  future, 
the  boarders  should  not  receive  any  of  the  premiums  or 
exhibitions,  or  derive  any  other  benefit  from  the  funds 
of  the  charity.  But  Lord  Lyndhurst,  by  whom  that  cause 
was  reheard,  thought  that  declaration  ought  not  to  be 
made  without  further  inquiry  ;  and,  therefore,  instead  of 
it,  he  directed  the  Master  to  inquire  under  what  re- 
strictions and  subject  to  what  limitations  the  masters 
sbonld  be  allowed  to  receive  boarders  into  their  houses. 

In  the  Attomej/'Oeneral  v.  Hartley,  the  Attorney" 
General  v.  Christ  Church,  and  the  Rugby  school  case, 
the  foundations  were  limitedf ;  and,  therefore,  there  was 
some  ground  for  the  argument  that  the  admission  of 
boys  who  were  not  objects  of  the  charities,  was  an 
invasion  of  the  rights  of  the  free-scholars.  The 
Court,  however,  did  not  allow  that  argument  to  prevail. 
Consequently,  if  this  school  were  full,  if  there  were  one 
hundred  and  fifty  boys  on  the  foundation,  those  cases 
would  be  authorities  for  allowing  the  master  and  usher 

•  When  the  Attorney-General  v.  Devon  was  argued,  Mr. 
PhiiUps's  report  of  the  Attorney-Generalw.  Lord  Stamford  wm 
not  published.   Mr.  Parker  read  a  MS.  report  of  that  case. 

t  The  foundations  in  those  cases  were  limited  as  to  lo- 
cality, but  not  as  to  number. 

Vol.  XV.  b 
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to  take^  as  boarders  or  paying-scliolars,  supernumeraries 
beyond  the  one  hundred  and  fifty  ;  provided  the  rights 
of  the  free-scholars  were  not  prejudiced  by  it  In  the 
Attorney 'General  v.  Lard  Siamfard,  Lord  Coitenham*B 
decree  did  not  go  the  length  of  prohibiting  the  master 
from  taking  boarders;  notwithstanding  the  populous* 
ness  of  the  town  of  Manchester,  the  largeness  of  the 
master's  salary,  and  the  express  provisions,  in  the  sta- 
tuteSy  that  the  boys  should  not  take  their  meals  in  the 
school  and  that  the  master  and  usher  should  teach, 
freely  and  indifferently^  every  child  and  scholar  coming 
to  the  school,  without  any  money  or  other  reward  whatso- 
ever, except  only  their  stipends.  All  that  his  Lordship 
ordered  with  respect  to  the  boarders,  was  that  they 
should  not  derive  any  benefit  from  the  funds  of  the 
charity ;  and  Lord  Lyndhurst  altered  that  part  of  the 
decree.  In  the  present  case,  the  will,  itself,  shews  that 
the  testator  intended  the  master  to  take  boarders ;  and, 
instead  of  his  having  an  ample  salary,  he  has  hitherto 
received  only  60/.  a  year,  and  the  funds  of  the  charity 
will  not  allow  of  its  being  increased  beyond  200/.  a  year: 
but,  even  that  sum,  will  not  command  the  services  of 
gentlemen  possessing  the  high  qualifications  which  the 
masters  of  this  school  have  always  enjoyed,  and  which 
have  raised  it  to  its  present  eminence. 

The  point  next  to  be  considered,  is  the  propriety  of 
extending  the  system  of  education  in  the  school,  to  other 
matters  than  the  Latin  and  Greek  languages.  [The 
Vice-Chancellor. — Sober t  Chilcott*,  who  was  a  trustee 

*  This  gentleman,  by  his  will  dated  the  25th  of  August, 
1609,  founded  a  free-school  in  Tiverton,  for  teaching  boys 
born  in  the  town  or  the  parish  to  read  and  write,  and  directed 
that,  if  there  should  not  be  sufficient  to  make  up  that  oum- 
ber,  the  deficiency  should  be  supplied  by  foreigners. 
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UDd  legatee  under  Mr.  Blundell's  will,  and,  also,  nephew  1846. 

and  clerk  to  him,  appears  to  have  founded  his  school,  in      '         "        ' 
order  that  it  might  be  subservient  to  his  master's  school.]      Att.-Gin. 
Yes ;  and  the  young  children  of  Tiverton  are  now  being        p,    ^* 
instructed,  in  his  school,  in  many  of  those  miscellaneous         Devok 
branches  of  education,  which  the  witnesses  in  support 
of  the  information  wish  to  be  introduced  into  BlundeWs 
school. 

The  counsel  for  the  Relators  being  aware  that  the 

object  which  their  clients  have  in  view,  could  not  be 

effected  consistently  with  the  principle  on  which  this 

Court  interferes  in  the  regulation  of  grammar-schools, 

have  referred  your  Honor  to  the  3rd  and  4th  Vict.  c.  77. 

Now  the  first  section  of  that  act  does  not  enjoin  or  direct 

courts  of  equity  to  extend  the  system  of  education  in 

grammar-schools,   but  only  empowers  them  to  make 

decrees  or  orders  for  that  purpose,  if  they  shall  think 

fit;  and,    if    they    do    think    fit,  the   act    prescribes 

that  they  shall  have  due  regard  to  the  intentions  of  the 

respective  founders  and  benefactors.     Then  the  second 

lection  (every  line  of  which  is  applicable  to   Tiverton 

school)  enacts  that,  in  making  a  decree  or  order  for  the 

tbove-mentioned  purpose,  the  Court  shall  consider  and 

have  regard,  not  only  to  the  intentions  of  the  founders 

*od  benefactors  of  the  school,  but  to  the  nature  and 

extent  of  the  foundation  and  endowment,  the  rights  of 

parties  interested  therein,   the  statutes  by  which  the 

same  has  been  hitherto  governed,  the  character  of  the 

iostruction  theretofore  afforded  therein,  and  the  existing 

state  and  condition  of  the  school,  and  also  the  condition, 

rank  and  number  of  the  children  entitled  to  and  capable 

of  enjoying  the  privilege  of  the  school,  and  of  those  who 

may  become  so  capable,  if  any  extended  or  different 

system  of  education,  or  any  extension  of  the  right  of  ad- 

r2 
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1846.  mission  to  the  said  school,  or  any  new  statutes  shall  be 

* V '     established.     Now,  as  to  the  intentions  of  the  founder  in 

Att.-Gbn.      this  case,  there  can  be  no  doubt.  His  will  directs  that  the 
^'  schoolshallbeagrammar-school,  and  that,forthe  increase 

1^  of  good  and  godly  preachers  of  the  gospel,  his  executors 

shall  disburse  2,000/.  in  founding  scholarships  in  the  Uni- 
versities o( Oxford  VLikd  Cambridge,  and  that  scholars  from 
his  school  shall  be  elected  to  them.  Therefore  it  is  evi- 
dent that  he  intended  his  school  to  be  one  which  would 
qualify  young  men  for  the  Universities :  and  J.  Ham,  and 
B.  Gilberd,  and  other  benefactors,  have  made  bequests, 
either  in  augmentation  of  the  funds  of  the  school  as  a 
grammar-school,  or  to  found  scholarships  and  fellowships 
in  the  Universities  for  the  young  men  who  should  receive 
their  education  at  it.  Therefore,  if  the  Court  has  regard 
to  the  intentions  of  the  founder  and  benefactors,  it  can- 
not convert  the  school  into  a  place  of  mere  commercial 
education.  The  second  point  which  the  act  requires  the 
Court  to  have  regard  to,  is  the  nature  and  extent  of  the 
endowment.  The  meaning  of  that  is  that  the  Court  is 
not  to  extend  the  system  of  education,  unless  it  finds 
that  the  school  is  in  possession  of  funds,  which  are 
amply  suflScient  for  that  as  well  as  the  primary  pur- 
pose—the education  of  the  scholars  in  the  learned 
languages.  In  the  present  case  the  endowment  is  not 
sufficient  to  allow  the  master  a  larger  salary  than  200/. 
a  year,  and,  therefore,  it  is  impossible  for  the  Court  to 
divert  any  portion  of  it  to  the  extension  of  the  system 
of  education. — Thirdly,  the  Court  is  to  have  regard  to 
the  statutes  by  which  the  school  has  been  hitherto 
governed.  Under  BlundelFs  will,  the  feoffees  have  power 
to  make  statutes,  ordinances,  and  regulations  for  the 
government  of  the  school,  provided  they  are  consistent 
with  his  expressed  intentions;  and  they  have  thought  fit 
to  govern  and  maintain  it,  as  a  grammar-school,  ever 
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since  it  was  established.— Fourthly,  the  Court  is  to  have  1846. 

regard  to  the  character  of  the  instruction  previously 
afforded  in  the  school,  and  the  existing  state  and  con-  Att,-Gew. 
ditioD  of  it.  That  provision,  no  doubt,  has  reference  to  ^  * 
cases  like  the  Attomey^General  v.  Lord  Mansfield^  Dkvoh. 
where  the  school,  though  intended,  by  the  founder,  to 
be  a  grammar-school,  had  been  used,  as  far  back  as 
living  memory  could  reach,  as  a  place  for  teaching 
English,  writing  and  arithmetic.  But,  when  the  school 
is,  and,  ever  since  its  first  establishment,  has  been  con- 
ducted, as  is  the  case  here,  in  strict  conformity  to  the 
ibunder^s  intention,  the  act  of  Parliament  does  not 
empower  the  Court  to  alter  the  system  of  education  pur- 
sued in  it. — Fifthly,  the  Court  is  to  have  regard  to  the 
condition,  rank  and  number  of  the  children  entitled  to, 
and  capable  of  enjoying  the  privilege  of  the  school. 
Now  the  children  who  are  entitled  to  the  privilege  of 
this  school  are,  first,  the  children  born,  or,  for  the  most 
part,  before  their  age  of  six  years,  brought  up  in  the 
town  or  parish  of  Tiverton^  and,  secondly,  the  children 
of  foreigners ;  but  no  one  under  a  grammar-scholar, 
whether  a  native  or  a  foreigner,  is  entitled  to  the  pri- 
filecre  of  the  school. — ^This  Court  cannot  violate  the 
right  of  the  children  of  foreigners,  as  it  would  do  if  it 
were  to  extend  the  system  of  education  in  the  school, 
and  make  it  a  place  of  commercial  education  for  the 
children  of  Tiverton^  whether  grammar-scholars  or 
not 

The  third  section  of  the  act  limits  the  power  of  the 
Court  more  than  the  second  does.  It  provides  that,  un- 
less it  shall  be  found  necessary  from  the  insufficiency  of 
the  revenues  of  any  grammar-school,  nothing  in  the  act 
contained  shall  be  construed  as  authorizing  the  Court 
to  dispense  with  the  teaching  of  Latin  and  Greek,  or  to 
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1846.  treat  such  instraction  otherwise  than  as  the  principal 

object  of  the  foundation.     The  revenues  of  this  school 

Att.-Gek.       are  not  insufficient  to  maintain  the  school  as  a  grammar- 

«    ^'  school ;  but  they  are  wholly  inadequate  to  extend  the 

Deyon  system  of  education  in  the  manner  proposed  by  the 

Relators,  and  to  retain,  at  the  same  time,  the  teaching 

of  Latin  and  Greek  as  the  principal  object. 

Then  the  fourth  section  enacts  that,  in  extending  as 
thereinbefore  provided,  the  system  of  education  or  the 
right  of  admission  into  any  grammar-school  in  which 
the  teaching  of  Latin  and  Greek  shall  be  still  retained, 
the  Court  shall  not  allow  of  the  admission  of  children  of 
an  earlier  age  or  of  less  proficiency  than  may  be  re- 
quired by  the  foundation.  Here  the  will  of  the  founder 
requires  that  no  child  under  a  grammar-scholar,  shall  be 
admitted  into  tlie  school.  Therefore  no  child  of  less 
proficiency  than  that  of  a  grammar-scholar,  can  be  ad- 
mitted. [The  Vice-Chancellor. — The  direction  is  that 
no  boy  under  the  age  of  six  years,  and  none  under  a 
grammar-scholar,  shall  be  admitted.  That  direction 
seems  to  amount  to  this ;  that  no  boy  shall  be  admitted 
who  has  not  acquired  a  knowledge  of  writing  and  of  the 
elements  of  arithmetic]  No  doubt.  The  boy  must 
have  received  his  elementary  education  before  he  can  be 
admitted  into  the  scliool.  Chilcott*B  school  is  still  in 
existence  and  in  a  flourishing  state;  and  as  reading, 
writing,  arithmetic,  English  grammar,  geography,  book- 
keeping, mensuration  and  land-surveying  are  taught 
there,  the  proposed  extension  of  the  subjects  of  educa- 
tion in  Blundeir^  school,  is  as  unnecessary  as  it  is  in- 
consistent with  the  purposes  for  which  he  founded 
his  school. 

Another  prominent  object  ot  this  information,  is  the 
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removal  of  such  of  the  feoffees  as  reside  at  a  distance  1846. 

from  Tiverton ;  and  the  Court  has  been  asked  to  make 

residence  at  Tiverton  a  necessary  qualification  for  every       Att.-    en. 

futare  feoffee.    But  the  testator  has  imposed  no  such        ^ 

^  Earl  op 

restriction.    All  tliat  he  has  said  upon  that  subject,  is         Dbvok. 
that  when  the  number  of  feoffees  shall  be  reduced  to 
thirteen,  a  sufficient  number  of  new  feoffees  to  make  up 
twenty-five,  shall  be  chosen  from  the  heirs  of  the  de- 
ceased feoffees,  and,  if  they  be  unfit,  then  from  others 
near  inhabiting:  and,  in  modern  times,  if  not  from  the 
commencement  of  the  school,  whenever  a  feoffee  has 
died,  his  heir,  or  at  least  a  member  of  his  family,  has 
been  chosen  to  supply  his  place ;  and  there  is  no  in- 
stance of  any  gentleman  having  been  selected,  who  was 
not  resident  in  one  or  other  of  the  adjoining  counties 
of  Devon  and  Somerset.    [The   Vice-Chancellor. — One 
does  not  see  why  residence  in  Tiverton  should  be  re- 
quisite in  the  new  feofiees  more  than  it  was  in  those 
appointed  by  the  testator  himself.    The  Chief  Justice 
of  England  must  have  been  frequently  absent  from 
Tiverton,  if  he  ever  resided  there.]     It  appears,  from 
the  evidence,  that  the  Chief  Justice  resided  at  Well- 
ugton  in  Sotnersetshirej  that  Chilcott  resided  in   Lon- 
don, and  that  six  others  of  the  original  feoffees,  resided 
at  oonstderable  distances  from  Tiverton :  and  the  alle- 
gations in  the  information  that  the  feoffees  who  reside 
at  a  distance  from  Tiverton,  are  unable  to  attend,  pro- 
perly, to  their  duties,  and  that  much  inconvenience  has 
arisen   from   the  difficulty  of  assembling  a  sufficient 
number  of  the  feoffees,  are  most  positively  and  circum- 
staDtially  denied,  and  are  wholly  unsupported  by  evi- 
dence.   The  two  feoffees  who  are  said  to  be  abroad, 
were  residing  near  Tiverton  when  they  were  appointed ; 
and  both  of  them  are  now  dead :  so  that  that  ground  of 
cavil  is  removed.    The  charity  estates  have  been  always 
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1846.  1^^  either  by  auction  or  by  tender,  and  have  been  most 

'        *        '      successfully  managed. 
Att.-Gew. 

^*  The  information  also  asks  for  an  inquiry  to  ascertain 

^  •  what  the  charity  property  consists  of.     But  that  is 

wholly  unnecessary.  The  particulars  of  the  real  estata 
are  set  forth  in  the  schedule  to  the  Master^s  report  in 
the  cause  instituted  in  17M,  and  the  funded  property 
consists  of  2,000/.  Consols  and  1,845/.  18^.  South  Sea 
Annuities,  the  one  being  Gilberd's  and  the  other  Ham*% 
benefaction.  In  addition  to  which,  one  of  the  admis- 
sions in  the  cause,  is  that  the  account  of  the  income  and 
expenditure  of  the  charity  contained  in  the  books 
marked  C.  and  D.,  (which  go  back  to  the  year  1604),  is 
correct. 

The  learned  counsel  then  read  the  evidence  of  several 
witnesses  who  had  been  free-scholars  at  the  school,  all 
of  whom  deposed  that  the  master  and  usher  had  acted 
impartially,  between  them  and  the  boaixlers,  in  every 
respect,  and  that  they  had  been  kindly  treated  by  the 
boarders :  and  they  concluded  by  submitting  that  all  the 
matters  as  to  which  the  decree  of  the  Court  was  sought, 
were  either  unsupported  by  evidence  or  within  the 
scope  of  his  Honor's  order  of  June  1839,  and,  there- 
fore, that  the  information  ought  to  be  dismissed  with 
costs. 

Mr.  Rolt  and  Mr.  Roundell  Palmer^  for  the  master 
and  usher,  enforced  the  argument  for  the  feoffees. 

Mr.  Bethell  replied. 

The  Vice-Chancellob  : 
In  determining  the  questions  that  have  been  raised  in 
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this  case,  I  shall  be  guided  by  the  principle  laid  down  1846. 

by  Lord  Cottenham,  when  the  petition  relating  to  this 
charity  was  heard  by  him  in  the  year  1841.     His  Lord- 
ship, when  he  gave  his  judgment  upon  the  matters  con-        e^rl  of 
nected  with  this  case  which  were  then  brought  before         Devon. 
him,  expressly  referred  to  the  principle  which  he  had 
Itid  down  in  the  Manchester  school  case.     What  had 
tiken  place  in  that  case  was,  in  a  great  degree,  new  to 
me;  and,  therefore,  I  felt  it  to  be  my  duty  to  study, 
with  the  greatest  attention,  what  had  taken  place  in 
that  case,  so  far  as  it  appeared  from  the  judgment  which 
had  been  given,  first  of  all,  by  Lord  Cottenham^  and» 
sabaequently,  by  Lord  Lyndhuntj  when  the  case  was 
brought  before  him  on  appeal.     It  is  perfectly  true 
that  there  was  some  difference  of  opinion,  between  those 
noble  and  learned  lords,  as  to  some  part  of  the  case ; 
hot  there  was  no  difference  between  them  with  respect 
to  the  great  and  important  question,  as  to  what  should 
be  the  rule  on  which  the  decision  should  turn  :  because 
Lord  Cottenham,  in  giving  his  judgment,  rested  himself 
«poQ  the  statutes  of  the  school;  and,  when  Lord  Lynd- 
knt,  upon  the  appeal »  thought  it  right  to  vary  the 
decree  in  one  respect,  he  varied  it  because  he  thought 
tbere  was  a  portion  of  the  statutes  which  made  it  right 
for  him  so  to  vary  it.     Lord  Cottenham  certainly  enter- 
tuned  the  opinion  that,  according  to  the  true  construc- 
^  of  those  statutes,  boarders  ought  not  to  be  ad- 
mitted.   Lord  Lyndhtarst,  when  the  case  was  brought 
before  him,  adverted  to  that  most  remarkable  language 
^bich  is  contained  in  the  last  clause  of  the  statutes, 
*bich  gives  a  power  to  the  trustees  to  augment,  to  ex- 
poimd  and  to  reform  the  statutes ;  and  he  thought  that, 
^though  there  had  never  been  any  express  alteration,  in 
^e  form  of  a  written  rule  or  order,  yet,  inasmuch  as  the 
^^  of  taking  boarders  must  have  come  within  the 
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AlT.^Elf. 

r. 

£arl  of 

Dkvon. 


cognizance  of  those  trostees  who  had  power  to  var 
statutes,  and  as  they  had  permitted  the  practi< 
continue,  that  circumstance  must  be  taken  as  ^ 
equivalent  to  an  alteration  of  the  statutes  in  thi 
spect ;  and,  even  with  that,  he  did  not,  at  once, 
to  the  conclusion  that  there  should  be  boarden 
referred  it  to  the  Master  to  consider  under  what  re 
tions  and  Umitations  it  would  be  right  that  the  pn 
should  be  continued.  However,  this  principle  m 
clearly  deduced  from  the  two  judgments  of 
learned  Lords  taken  together,  namely,  that,  in 
like  the  present,  it  is  the  duty  of  the  Court,  fo 
purpose  of  ascertaining  what  shall  be  the  rule  to  g 
its  decision,  to  look  at  the  founder's  statutes. 


The  great  question  in  this  cause  is  whether  bos 
shall  be  continued  at  this  school  at  Tiverton ;  a» 
the  purpose  of  determining  that  question,  I  shall 
to  the  will  of  the  founder,  and  point  out  what  appe 
me  to  be  the  clear  construction  of  it.  A  great  p 
it  is  occupied  with  matter  which  has  no  relation  t 
subject;  several  legacies  are  given,  some  to  indivic 
and  others  to  companies  in  London;  and  then  thi 
proceeds  thus :  "  I  will  that  my  executors,  or  the  1 
vors  of  them,  by  the  advice  and  directions  of  my  ovei 
and  of  the  survivors  of  them,  with  all  convenient  s 
upon  a  fit  and  convenient  plot  and  piece  of  ground  i 
verton  aforesaid,  by  my  executors  for  that  purpose 
purchased  and  procured,  shall  erect  and  build,"  a 
buildings,  which  he  particularly  describes,  which 
a  school  of  a  certain  length  and  breadth,  and  a 
buttery  and  kitchen,  with  rooms  over  them.  Some 
ticular  directions  are  given  as  to  the  construction  o 
rooms ;  they  are  to  have  chimneys  and  so  on  ;  anc 
directed,  generally,  that  the  master  shall  have  the  c 
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0. 


the  rooms,  but  the  use  of  one  of  them  in  particular  is  1846. 

given  to  the  usher.    Then  he  directs  that  a  sum  of 

VOO/.  shall  belaid  out  in  erecting  those  buildings;  and, 

hring  done  that,  he  says  :  "  Item,  my  will  and  meaning        p, 

is  that,  in  the  said  school,  shall  not  be  taught  above  the         Devon 

mmbcr  of  150  scholars  at  any  one  time,  and  those,  from 

time  to  time,  to  be  of  children  born,  or,  for  the  most 

part,  before  their  age  of  six  years,  brought  up  in  the 

town  or  parish  of  Tiverton ;  and,  if  the  same  number  be 

not  filled  up,  my  will  is  that  the  want  shall  be  supplied 

with  the  children   of  foreigners,  and  those  foreigners 

only  to  be  received  and  admitted,  from  time  to  time, 

fur  ever,  with  the   assent   and  allowance   of  such  ten 

householders," 

1 8top  here  for  the  purpose  of  making  this  observa- 
tion,— that  the  language  of  this  gentleman  is  certainly 
Tery  obscure;  because,  here  he  has  used  the  term 
"foreigners,"  as  applicable  both  to  the  children  and 
to  the  parents  of  the  children  ;  but  I  think  it  is  reason- 
tbty  evident,  on  the  face  of  the  will,  that,  by  the  ex- 
pression, '*  children  of  foreigners  and  those  foreigners 
only,"  be  did  mean  to  describe,  not  so  much  the  children 
rf  foreigners,  that  is,  of  people  not  belonging  to  Tiver- 
^  but  children  who  bore  a  contradistinction  from 
those  first  named,  which  children  first  named  are 
children  born  in  the  town  or  parish  of  Tiverion ;  or,  for 
the  most  part,  before  their  age  of  six  years,  brought  up 
there.  Consequently,  if  none  of  those  could  be  sup- 
plied or  not  a  sufficient  number,  then  the  testator  means 
to  say  that  children  who  were  not  bom  in  the  parish  of 
Tiverton,  and  not,  before  their  age  of  six  years,  for  the 
iii^tpart,  brought  up  there,  should  be  eligible.  That, 
tkwefore,  will  be  a  general  description  of  any  children, 
^her  than  those  who  are  first  marked  as  the  objects  of 
selection. 


Dbvok. 
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1846.  Then,  he  says:  "And  those  foreigners  onlj  to 

^        V *      received  and  admitted,  from  time  to  time  for  erer,  w. 

Att.-Gkv.      the  assent  and  allowance  of  such  ten  hooseholden 
^*  the  said  town  of  Tivtrion  aforesaid  as,  for  the  time  hen 

^  shall  be  most  in  the  subsidy-books  of  onr  sovereign  h 
the  Queen's  Majesty  and  of  her  successors  for  ever,  a 
not  otherwise.  And  my  meaning  and  desire  is  that  A 
from  time  to  time,  will  make  <dioice  of  the  cfaildien 
such  foreigners  as  are  of  honest  reputation  and  fear  Gi 
without  regarding  the  rich  above  or  more  than  the  po 
and  that  there  shall  be  no  scholar  be  or  continue  in  I 
said  school  as  a  scholar,  but  boys,  and  none  above  I 
age  of  eighteen  years  or  under  the  age  of  six  yeara^  a 
none  under  a  grammar-scholar."  Then  he  directs  tl 
the  master  shall  have,  yearly  for  ever,  50  /.,  to  be  pi 
quarterly,  and  the  usher,  twenty  marks,  to  be  paid 
like  manner,  quarterly.  Then  he  adds  these  empha 
words :  '^  And  my  hope  and  desire  and  will  is  that  tb 
hold  themselves  satisfied  and  content  with  that  reca 
pense  for  their  travail,  without  seeking  or  exacting  a 
more,  either  from  parent  or  children,  which  procure 
favour  to  givers  and  the  contrary  to  such  as  do  not 
cannot  give ;  for  my  meaning  is,  it  shall  be  for  eva 
free-school  and  not  a  school  of  exaction^*'  Now  t 
language  used  in  the  statutes  of  Manchester  school, 
reference  to  the  same  subject,  is,  '^  without  any  mon 
or  other  reward ;"  and  it  is  remarkable  that  the  expn 
sion,  *'  and  not  a  school  of  exaction,"  is  found  in  t 
first  of  the  statutes  of  Eton  College^  where  the  roj 
founder,  speaking  of  the  master,  says :  '^  Nee  jvom  tmi 
maghtri  sive  informatoris  in  grammaticA,  qui  dictos  tm 


^  The  counsel  for  the  master  and  usher  said  that  tl 
clause  prohibited  the  taking  of  money  for  travail  im  ieachh 
but  not  for  board  and  lodging;  the  doing  of  which  could  n 
be  termed  ejcaetiom. 
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gentes  seholares  aVosque  qiLOScunque,  et  tmdecunque  de  1846. 

Bigno  Nostra  AnglitB  ad  dictum  collegium  con/luentes,  in      '        ""        ' 
ndimenlis grammatice^  gratis j  absque  pecunid  aut  alterius       Att.^Gen . 
tH  exactioue,  debeat  informare"    There  is  no  ambiguity        p 
upon  the  words  themselves.    The  only  question  would  Deyon. 

be,  if  it  could  be  a  question  at  all,  whether  the  taking 
of  boarders  was  comprehended  within  those  words;  but 
it  seems  to  me  that,  if  it  is  once  said  that  the  school 
ihall  be,  for  ever,  a  free-school  and  not  a  school  of  ex- 
iction,  and  that  the  masters  shall  teach  without  seeking 
or  exacting  any  more  than  their  salaries,  either  from 
parent  or  children,  which  procureth  favour  to  the  giver, 
and  the  contrary  to  such  as  do  not  give,  it  is  most  ma- 
nifest that  boarders  must  be  excluded;  because  you 
cannot  conceive  any  system  of  keeping  boarders  carried 
on  by  the  master  and  usher,  which  will  not  bring  to  the 
master  and  usher,  other  profit  than  that  which  would 
be  derived,  merely,  from  their  salaries ;  and,  however 
difficult  it  may  be  to  estimate  the  exact  profit,  certain 
it  is  that  the  boarders  would  not  be  kept  unless  a 
profit  were  yielded;  and,  therefore,  whether  from  the 
boarders  or  their  parents,  something  would  be  abstracted 
in  the  shape  of  an  exaction  or  demand,  ultra  that  with 
which  the  founder  intended  the  master  and  the  usher 
sboald  be  content.  And  as  it  was  the  clear  opinion  (as 
it  onquestionably  was)  both  of  Lord  Cottenham  and  of 
Uti  Ljfndhurst,  that  the  words  to  which  I  have  just 
referred  in  the  statutes  of  Manchester  school :  '^  without 
money  or  reward,"  would  forbid  boarders,  it  follows,  as 
a  necessary  conclusion,  that  the  words  in  this  will,  which 
are  more  explicit,  must  have  the  same  effect  given  to 
^m;  aud,  therefore,  I  must  take  it  as  a  rule  laid  down 
by  the  founder,  that  boarders  should  not  be  taken. 

I  do  not  think  that  any  such  answer  to  that  position 
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1 846.  can  be  suggested  by  anything  contained  in  Mr.  B/im- 

dell's  will,  as  was  afforded  to  the  understanding  of  L)rd 
hyndhursty  by  the  final  words  which  are  found  in  the 
17 .  «V  ^-        statutes  of  Manchester  school;  because  there  is  nothing 

J^^AUL   OT 

Devok.  ^^  ^^  words  which  are  contained  in  this  will,  as  to  the 
dealing  with  the  charity,  which  is  at  all  analogous  to,  or 
equally  forcible  with  the  words  which  are  found  b  the 
Manchester  statutes. 

Then  the  testator,  after  giving  certain  directions  about 
the  matters  of  husbandry,  says  that  the  trustees  shall 
establish  and  set  down  such  orders,  laws,  and  direc- 
tions, both  touching  the  school  and  matters  of  hus- 
bandry, and  all  matters  and  circumstances  thereof,  aad 
touching  all  parties  to  be  interested  therein  or  to  hate 
anything  to  do  about  the  same,  as  to  them,  or  the  most 
part  of  them,  for  the  time  being,  shall  be  thought  meet 
for  the  governance,  maintenance  and  continuance  there- 
of, according  to  his  true  intent  and  meaning ;  and  that 
the  schoolmaster  and  usher  for  the  time  being  shall  be 
elected,  nominated,  appointed,  displaced  and  removed 
by  the  feoft'ees  for  the  time  being,  for  ever,  or  the  most 
part  of  them,  having  always  the  approbation  and  allow- 
ance of  the  Ordinary  of  the  diocese  of  Devon  to  the  said 
election.  It  is  plain,  therefore,  that  he  did  mean  to  give 
to  the  trustees,  subject  only  to  one  control,  the  abso- 
lute power  of  displacing  the  master  and  usher;  but, 
where  he  gives  them  the  power  to  make  such  orders^ 
laws  and  directions,  both  touching  the  school  and  mat- 
ters of  husbandry,  he  says :  '^  as  shall  be  thought  meet 
for  the  governance,  maintenance  and  continuance  there- 
of, according  to  my  true  intent  and  meaning."  And, 
therefore,  what  he  meant,  was  that  they  should  make, 
from  time  to  time,  such  rules  and  orders  as  should  be 
according  to  his  true  intent  and  meaning,  but  not  such 
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rules  and  orders  as  should  directly  contravene  and  sub-  1 846. 

Tert  his  true  intent  and  meaning.     Therefore,  though  I 
have  the  strongest  wish  that  such  a  noble  institution  as 
Bhrndell's  school  has  been  and  is,  should  be  preserved,        Earl  of 
and  though  there  is  a  gieat  deal  of  evidence  given,  by  Devon. 

Tery  sensible  persons,  (who  might  be  very  good  judges 
of  the  matter  as  a  matter  of  speculation),  with  a  view  to 
shew  that  boarders  should  be  continued,  I  find  myself 
boond,  by  the  imperious  and  positive  language  of  the 
Wider,  to  say  that  boarders  cannot  be  continued ;  and^ 
if  the  result  should  be  detrimental  to  the  school.  Parlia- 
ment must  interfere.  It  appears  to  me,  therefore,  upon 
the  best  consideration  that  I  can  give  to  the  subject, 
that  there  ought  not  to  be  boarders. 

I  shall  now  make  an  observation  with  respect  to  the 
admission  of  foreigners;,  for  I  consider  that  I  have  suffi- 
ciently defined  who  are  foreigners.     The  testator  cer- 
tainly meant  that,  when  there  was  a  deficiency  of  boys 
of  the  first  class  to  make  up  150,  boys  of  the  substi- 
tuted class  should  be  chosen  by  the  trustees;  but:  "  with 
the  assent  and  allowance  of  such  ten  householders  of 
the  said  town  of  Tiverton^  as  for  the  time  being  shall  be 
BXKt  in  the  subsidy-books  of  our  sovereign   lady  the 
Qoeen's   Majesty  and  of   her    successors    for  ever." 
Subsidy-books  have  gone  out  of  use ;  and,  for  a  long 
while,  there  has  been  no  such  collection  of  ten  house- 
holders to  give  an  assent,  as  was  contemplated  by  the 
testator.     But  the  trustees  have  pursued  this  course: 
they  elected  foreigners  on  a  deficiency  of  native  boys ; 
WMi,  when  exhibitions  were  to  be  granted  to  the  foreign- 
^  they  required  that  there  should  be  (I  can  hardly 
characterize  it  as  anything  else)  that  whimsical  form  of 
tthibiting  a  shadow,  which  is  detailed,  at  length,  in  the 
loformation  and  in  one  of  the  exhibits,  but  which  is  not 
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1846.         sacb  a  thing  as  the  Court  can  allow  to  continue  u 
substitute  tor  that  which  the  testator  himself  has  p 
scribed  as  something  absolutely  necessary  in  ordei 
p,^'  carry  into  effect  the  election  of  the  foreigner  at  theti 

Davoh.  when  he  is  first  admitted  into  the  school.  Therefor 
must  be  referred  to  the  Master,  to  state  what  shall 
the  qualification  of  the  ten  householders,  whose  asi 
and  allowance  is  to  be  given  in  future,  before  a  fon 
boy  can  be  admitted  into  the  school,  having  reg 
to  the  testator's  will.  Of  course,  I  do  not,  at  pret 
restrict  the  Master  in  any  view  he  may  take ;  but  I 
thus  much,  that  it  does  not  appear  to  me  that 
scheme,  as  to  the  selection  of  the  ten  houEehold 
which  was  proposed  by  the  trustees,  is  at  all  a  sch< 
which  was  commensurate  with  what  the  testator  mei 
because,  what  a  man  expends  is  hardly  a  proof  of  11 
he  has;  and  it  is  plain  that  the  testator  meant  1 
those  who  appeared  to  be  the  most  wealthy  should 
the  persons  in  whom  the  assent  and  allowance  she 
rest;  and,  therefore,  it  may  be  a  matter  for  the  Ma 
to  consider,  whether  actual  revenue,  which  may  be 
certained  by  certain  public  books,  may  not  be  tal 
into  consideration,  as  well  as  the  amount  of  taxes  wfa 
a  gentleman  may  happen  to  pay  in  Tiverton.  I  c 
mention  this,  because  it  struck  me  that  it  might  be 
visable  for  the  Court  to  mention  anything  which  mi 
tend  to  enlarge  the  views  of  the  parties,  or  of  the  A 
ter  when  he  is  considering  the  subject;  but,  of  coo 
it  does  not  bind  him. 

The  next  question  which  has  been  raised,  (raised, 
deed,  but  faintly),  is  whether  this  school  is  to  be  c 
sidered  as  a  grammar-school :  I  allude  to  observati 
which  are  fresh  in  my  mind,  (because  I  very  recei 
read  them  all  over,)  which  Mr.  Bethell  made  on  1 
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part  of  the  subject.    There  can,  I  think,  be  no  doubt  1846. 

that,  by  a  grammar-school,  the  testator  meant  a  school      '        "^        ' 

in  which  Latin  and  Greek  should  be  taught:  and  that      Att.-Gen. 

wch  was  his  meaning  is  made  still  more  evident  by  this        ^    ^' 

Kari.  of 
dicomstance;  that,  in  the  subsequent  part  of  his  will,         Dkvov 

he  speaks  of  the  students  in  Divinity,  who,  after  the 
fiift  six,  (who,  of  necessity,  were  to  be  named  without 
reference  to  the  school)  should  be  supplied  by  scholars 
fiom  the  school.  But  there  could  be  no  such  thing  as 
t  acholar  fit  to  be  a  student  in  Divinity,  who  had  not 
been  taught  both  Latin  and  Greek  at  the  least.  I  do 
not  think  that  there  is  any  difficulty  about  that :  and 
taking  it  for  granted,  therefore,  that  the  school  is  a 
grammar-school  within  the  meaning  of  the  recent  act  of 
Parliament,  I  see  no  reason  why  there  should  not  be  a 
icheme  for  the  purpose  of  extending  the  instruction  in 
tile  school  to  other  subjects  than  Latin  and  Greek,  pro- 
Tided  only  there  is  such  a  surplus  income  as  will  pay 
the  necessary  expenses  of  so  doing. 

The  preamble  of  the  first  section  of  the  act,  after 
takiag  notice  of  the  construction  that  has  been  put,  by 
courts  of  equity,  on  the  word  grammar,  gives  a  general 
directiou  that  there  may  be  some  other  system  of  edu- 
cation directed  by  the  Court ;  the  wprds  of  which  seem 
to  have  been  purposely  copied  into  the  prayer  of  the 
information.  The  enacting  part  of  that  section  is: 
''that  it  shall  be  lawful  for  the  Court  to  make  such 
decrees  or  orders  as  to  the  said  Court  shall  seem  expe- 
dient, as  well  as  for  extending  the  system  of  education 
to  other  useful  branches  of  literature  and  science,  in 
Edition  to,  or  (subject  to  the  provisions  hereinafter 
contained),  in  lieu  of  the  Greek  and  Latin  languages,  or 
>^  other  instruction  as  may  be  required."  And  then 
^  act  has  introduced  certain  limitations  in  some  of 
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1846.         the  following  sections.     It  has  enaotedi  in  the  seco 
section,  that,  in  making  any  such  decree  or  order,  t 
Court  shall  consider  and  have  regard  to  the  intentioii 
«  ^*  the  founders  and  benefactors  of  every  such  gramnu 

Dbvov.  school,  the  nature  and  extent  of  the  foundation  ai 
endowment,  the  rights  of  parties  interested  therein,  t 
statutes  by  which  the  same  has  been  hitherto  gOTemc 
the  character  of  the  instruction  theretofore  affbid 
therein,  and  the  existing  state  and  condition  of  the  scho 
and  also  the  condition,  rank  and  number  of  the  childr 
entitled  to  and  capable  of  enjoying  the  privilege  of  t 
school.  And  then  it  enacts,  in  the  third  section  :  '^  tt 
unless  it  shall  be  found  necessary,  from  the  insufficiflo 
of  the  revenues  of  any  grammar-school,  nothing  in  tl 
act  contained  shall  be  construed  as  authorizing  t 
Court  to  dispense  with  the  teaching  of  Latin  and  Qnt 
or  either  of  such  languages  now  required  to  be  tangi 
or  to  treat  such  instruction  otherwise  than  as  the  prii 
cipal  object  of  the  foundation."  The  fourth  section  ti 
"  that,  in  extending,  as  hereinbefore  provided,  the  syste 
of  education  or  the  right  of  admission  into  any  gramma 
school  in  which  the  teaching  of  Greek  and  Latin  sbi 
be  still  retained,  the  Court  shall  not  allow  of  the  admi 
sion  of  children  of  an  earlier  age  or  of  less  proficiem 
than  may  be  required  by  the  foundation  or  existii 
statutes,  or  may  be  necessary  to  shew  that  the  childn 
are  of  capacity  to  profit  by  the  kind  of  education  d 
signed  by  the  founder."  I  advert  to  this  section  pariici 
larly,  because  I  observe  that  what  is  really  sought  by  t! 
Attomey-General  and  the  Relators,  in  this  informatio 
is  only  that  the  surplus  shall  be  so  applied,  and  I  ( 
not  observe  that  there  is  any  attempt  made,  or  ai 
desire  expressed  by  any  one,  in  the  slightest  degree,  tb 
the  fundamental  rules  of  admission  into  the  school  sha 
be,  in  the  least,  varied.    Those  rules  are  expressed,  I 
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the  foonder,  in  language  so  clear^  that  there  cannot  be 
any  doubt  respecting  them ;   for,  independently  of  the 
qaestion  of  natives  and  foreigners,  which  I  have  treated 
of,  the  rule  which  he  lays  down,  is  that  there  shall  be 
BO  boys  in  the  school  under  the  age  of  six,  or  under  a 
grammar-scholar,  or  above  the  age  of  eighteen.    Those 
are  his  directions ;  and  it  is  quite  plain,  therefore,  that 
he  did,  himself,  require  some  degree  of  proficiency  or 
tbility,  even  in  the  youngest  child  that  might  be  brought 
forward  as  a  candidate  for  admission  into  the  school; 
for  if  the  child  be  only  six  years  old,  he  must  not  be 
under  a  grammar-scholar,  that  is,  he  must  have  received 
such  necessary  elementary  instruction,  as  will  enable 
him  to  receive  the  higher  instruction  which  is  to  be  given 
by  the  master  of  a  grammar-school.   There  may  be  some 
difficulty  about  ascertaining  it,  but  it  is  perfectly  plain 
that  some  proficiency  is  necessary,  and  some  ability 
must  be  exhibited  :  and  1  mention  this  the  more  particu- 
larly, because  I  see,  in  the  evidence  which  was  given  on 
the  part  of  the  Relators,  that  a  great  number  of  the 
witnesses  have  strained  their  minds  to  shew  that  there 
i»  a  sort  of  hardship  inflicted  on  the  people  of  Tiverton^ 
who  may  be  in  such  poor  circumstances  of  life  as  not  to 
he  able  to  give  even  that  preliminary  education  which 
would  enable  boys  to  be  up  to  grammar-scholars  at  a 
▼eiy  early  and  tender  age.     The  witnesses  to  whom  I 
allude,  seem  to  have  entertained  the  mistaken  notion 
^t,  in  the  administration  of  this  most  valuable  charity, 
^  Court  might  be  induced  to  think  that  it  would  be  a 
nght  thing  not  to  attend  to  the  plain  instructions  of  the 
**5tator,  but  to  disregard  them  altogether,  and  make  the 
^diool,  which  has  flourished  so  much  and  produced  men 
^  such  celebrity,  a  sort  of  village  school,  or,  to  use  the 
language  which  we  see  so  much  in  the  neighbourhood 
of  the  metropolis,  a  mere  commercial  academy.    The 
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Court  has  no  power  to  do  so ;  and  my  opinion  is  that, 
according  to  any  Tiew  of  the  testator's  will,  those  who 
mean  their  boys  to  hare  eren  sach  collateral  advantages 
as  may  be  derived  from  the  extension  of  the  system  of 
education  in  the  school,  must  take  care  that  their  boy% 
when  admitted,  shall  not  be  under  grammar-scholars* 

It  is  quite  impossible,  also,  to  make  any  such  direc- 
tion as  is  glanced  at  by  the  witnesses  on  the  part  of  the 
Relators,  namely,  to  equalize,  as  it  were,  the  boys  at 
first  admission.  The  witnesses  take  notice  that  it  is  a 
sort  of  hardship  that  the  children  of  persons  more  affluent 
than  the  inhabitants  of  Tirertom  or  some  of  them,  (for 
some  of  them  seem  to  be  affluent),  are  brought  forward 
in  a  degree  in  which  the  children  of  the  poorer  inhabit* 
ants  of  Tiverton  cannot  be  brought  forward.  That  is 
accidental ;  it  cannot  be  helped ;  and  it  never  can  be 
right  thai  there  should  be  a  sort  of  equalizing  rule  which 
shall  say  that  all  the  boys  shall  come  equally  well  in- 
formed ;  that  is  impossible ;  it  may  be  as  well  said  that 
there  should  be  a  rule  that  they  should  all  have  equal 
ability ;  that  too  is  impossible.  Ability  is  the  gift  of 
ProvideDce,  which  the  child  receives  at  its  birth ;  and 
the  subsequent  advantage  of  better  tuition  is  a  mere  ac- 
cidental circumstance,  over  which  the  Court  has  no  con- 
trot  ;  and  as  to  which,  the  testator  did  not  intend  that 
any  control  should  be  exercised. 


However,  it  seems  to  me  to  be  quite  consistent  both 
with  the  law  laid  down  in  the  act  of  Parliament,  and 
with  the  wishes  of  the  parties  (and,  I  may  say  with  the 
proposal  of  the  trustees  in  the  amended  scheme  which 
they  carried  in  under  the  petition  heard  in  the  year 
1839),  that  the  instruction  given  in  the  school  should 
not  be  confined  to  the  learned  languages.      If  there 
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remained  any  doubt  upon  that  subject,  it  is  completely  1846. 

remoTed  by  Mr.  AlfnaruTs  evidence,  who  was  examined 
in  chief  by  both  parties.     He  is  a  man  on  whom  I      Att.-Oew. 
ihoald  be  disposed  to  place  the  greatest  reliance,  not        p. 
only  because  he  has  been  examined  by  both  parties ;         Devon. 
not  merely  because  he  has  been  educated  at  Cambridge; 
but  because  he  has,  for  some  years,  filled  the  situation 
of  mathematical  tutor  at  tbis  very  school,  and  also, 
more  lately,  the  situation  of  classical  tutor  at  the  same 
ichool.    He  says :  '*  that  he  has  become  acquainted  with 
the  system  of  education  pursued  in  BlundelFQ  school, 
by  having  been  mathematical  tutor  and  assistant  classi- 
cal tutor  in  the  school,  from  the  year  1838  to  the  pre- 
sent time;  and  that  he  believes  it  would  be  for  the 
benefit  of  the  inhabitants  of  the  town  and  parish  oF 
Tioerion,  that  the  system  of  education  in  the  school 
ihould.be  extended  to  other  branches  of  education, 
bendes  instruction  in   Latin  and   Greek,  namely,  to 
mithematics  and  other  sciences,  and  one  or  more  oF 
tbe  living  languages.    A  great  number  of  the  witnesses 
have  spoken,  in  the  wildest  manner,  of  the  modem  Ian- 
gotges  which  they  propose  to  be  taught ;  but  any  such 
eiteotton  as  they  suggest,  is  perfectly  fanciful :  one  or 
two,  with  greater  wisdom,  have  limited  them  to  French 
lod  German,  which  is  reasonable  enough.     Mr.  Almond 
then  states,  as  the  reason  for  his  belief  that  the  inhabit- 
toU  of  Tiverton  would  be  benefited  by  the  introduction 
of  a  more  extensive  system  of  education  into  the  school, 
tbtt  it  would  enable  them  to  complete  the  education  of 
tbeir  sons,  so  as  to  fit  them  for  the  common  occupations 
of  life,  with  the  least  expense  to  themselves.     He  adds, 
that  he  knows  and  believes,  from  conversations  which 
he  has  had  with  inhabitants  of  the  town,  that  some  of 
Ibem  do  desire  a  more  general  education  than  is  now 
afforded  in  the  school ;  but  he  has  not  the  means  of 
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1846.  ascertaining  what  portion  of  the  inhabitants  do  entertain 

'        '        '     such  a  desire.    It  is  clear  to  me,  thereforei  from  the 

Att.-Ctbv.      evidence  of  this  most  able  and  sensible  person,  and  from 

g     *  the  conduct  of  the  trustees  themselvesi  who  hare  Bhewo, 

D£TOK.        ^y  ^^^^^'  amended  scheme,  a  desire  to  do  that  which  ii 

beneficial  to  the  school,  that  the  system  of  instmetion 

ought  to  be  extended.    And  therefore  the  decree  must 

direct  the  Master  to  consider  and  state  whether  the 

system  of  education  ought  to  be  eztoided  to  other  sub* 

jects  than  Latin  and  Greek. 

With  respect  to  the  matters  of  husbandrji  there  ii 
very  Uttle  diflBculty  about  the  arrangement  as  to  then  s 
that  subject  may  be  submitted  to  the  Masier^B  consider- 
ation in  a  general  form. 

The  only  point  which  remains  to  be  dispoiied  of,  it 
that  wliich  relates  to  the  trustees^  It  is  expressly 
alleged,  on  the  face  of  this  information,  thlit  much  in- 
convenience  has  arisen  from  the  fact  that  most  of  the 
trustees  live  at  distances,  more  or  less  Gonsiderable, 
from  Tiverton.  But  that  allegation  is  denied,  expressly, 
by  the  answer  of  the  master  and  usher.  I  do  not 
observe  that  it  is  expressly  denied  by  the  answer  of 
the  trustees  ;  but  it  is  submitted  to  the  Court  as  a  ques- 
tion. I  was  so  much  struck  with  that  allegation,  that 
although  I  had  read  all  the  depositions  before,  I  read 
every  word  of  them  a  second  time,  in  order  to  sed 
whether  there  was  any  evidence  to  support  it ;  but  I 
could  not  find  one  word  of  evidence  upon  the  subject 
It  is  observable  that,  by  the  decree  which  was  made  in 
the  cause  of  the  Attohtey-General  v.  Blundell  (in  which 
the  information  was  filed  in  the  year  1734),  a  rule  is 
laid  down  with  respect  to  the  trustees,  namely,  that  a 
majority  of  the  trustees  ought  to  be  present  at  the  meet- 
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AiTfGfiir. 

V. 


iogs  for  electing  the  master^  usher,  and  scholars,  and  1846. 

that  such  electioni  ought  to  be  made  by  the  majority  of 
the  tmstees  then  present.  That  rule  seems  to  hare 
acted  Tery  well|  as  fkr  as  any  e? idence  goes }  and.  Earl  of 
though  it  may  be  perfectly  ime,  primA  facie,  that  the  cir-  Dxvoii. 
comstance  that  a  gentleman  is  residing  in  Guernsey  or  in 
France,  may  militate  with  the  requirement  that  he  should 
ittend  the  meetings  of  the  trustees,  it  must  be  borne 
in  midd  that  the  increased  rapidity  in  travelling,  renders 
it  less  necessary,  now^  that  persons  should  live  nearer  to 
IherUm  than  many  of  the  trustees  do.  I  do  not  find 
that  the  testator  himself  has  required  aily  such  qualifi- 
cation; because  he  has  directed  that,  when  the  racancies 
tie  to  be  supplied,  they  shall  be  supplied  by  the  heirs 
of  the  feoffeesi  if  they  be  not  unfit,  and^  for  such  as 
shall  be  imfit,then  with  others  near  inhabitingi  of  honest 
report  and  reputation.  Therefore  the  testator,  himself, 
has  directed  that  the  vacancies  shall  be  supplied  either 
by  the  heirs  of  the  deceased  feofiees  or  by  others  near 
inhabiting;  and,  as  the  heirs  of  the  trustees  might  hap- 
pen to  reside  anywhere^  it  is  plain  that  he  has  not  made 
it  an  absolute  requisite  that  the  persons  who  should  be 
ehosen  new  trustees,  should  be  near  inhabitants  in  any 
sense.  Besides,  the  term,  ^'  near  inhabiting,"  iS|  of  it* 
self,  a  very  vague  expression,  and  in  order  to  determine 
ils  meaning  with  a  view  to  any  practical  purpose^  regard 
ought  to  be  had,  not  merely  to  the  number  of  miles 
which  a  trustee  may  live  from  the  place  at  which  the 
Bieetings  are  held^  but  also  to  the  facility  of  access 
which  he  may  have  to  that  place  from  his  place  of  resi- 
dence. For  these  reasonsi  I  do  not  think  it  right,  in 
the  decree  which  I  intend  to  make,  to  give  any  direc- 
tioa  in  respect  of  the  residence  of  the  trustees  to  be 
heieafter  appointed. 


2M  CASES   IX   CHAKCERT. 

1846.  Ac  I  bare  ixm  dk^Gsed  of  dQ  liie  qimtions  in  ibe 

'                '  c&ufie^  I  thstU  jrvetei  to  di^xne  of  die  coets  of  it,  and 

ArrAizw.  ako  of  liic  costs  wiaA  wn  reserfcd  by  fbe  Lord 

— ^  GrnmofOori  I  mam  thecorti  of  the  petitioDS  prescpted 

0^,,^  br  Bome  of  the  mhahitiiite  of  Tinoios,  and  by  tbe 

Atiormef^iemermi  and  llie  RdatoES. 


I  TcooUect  dial,  on  the  14di  of  Fcbmiy  1840,  I 
made  an  order,  00  the  pebtioD  preaeDted  by  the  in- 
huhitants  of  Ihxrtom^  by  wbieh  I  gave  them  leave  to 
atteod  the  Master  and  to  cany  in  a  scheme  under  the 
Older  wUdi  I  had  made,  on  the  pelitioD  of  the  fisoflfeesi 
on  the  4th  of  June  18S9,  and  that  I  reserred  the  costs 
of  Boch  attendance  until  after  the  MasUr  should  ha?e 
made  his  report,  and  that  I  dismisBfd  the  rest  of  their 
petition  with  costs. 

As  far  as  I  can  recollect,  my  reason  for  doing  so, 
was  that  there  was  introduced,  by  the  affidavits  in 
support  of  that  petition,  a  great  deal  of  discussion 
on  the  question  (which  has  certainly  rankled  in  the 
minds  of  the  Tiverton  people),  how  far  there  had  been 
unfairness  in  the  administration  of  the  school  as  between 
the  nati?es  and  the  boarders. 

On  the  26th  of  May  1840,  a  petition  of  appeal  from 
my  order  of  the  14th  of  February  in  that  year,  was  pre- 
sented to  Lord  Coitenham  ;  and  on  the  18th  of  January 
1841,  his  Lordship  discharged  my  order,  but  reserved 
the  costs  of  it  until  the  hearing  of  the  information ;  in 
order,  as  I  collect  from  the  language  of  his  Lordship's 
judgment,  that  it  might  be  seen  whether  relief  would  be 
given  on  the  information  or  not.  But  whether  that  were 
his  Lordship's  reason  or  not,  it  appears  to  me  to  be  a 
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The  following  minutes  of  the  decree  were  prepared  by 
the  Vice-Chancellor  himself: — 

Refer  it  to  Master  Senior  to  whom  the  reference  was 
made  under  the  order  of  the  4th  of  June  1839,  to  in- 
qnire  and  state  of  what  the  charity-property  con- 
sists, and  what  is  the  clear  income  and  annual  value 
thereof,  and  what  is  the  clear  surplus  income  thereof 
tfter  providing  for  the  necessary  expenses,  and  the  ex- 
hibitions and  scholarships  in  the  pleadings  mentioned, 
u  they  at  present  exist,  and  order  that  the  Master  do 
take  all  necessary  accounts  for  that  purpose:  and  declare 
that  such  clear  surplus  ought  to  be  applied  for  the  up- 
liolding  and  benefit  of  the  school  and  matters  of  hus- 
bandry mentioned  in  the  will  of  the  testator  Peter 
BlundeU:  And  declare  that  neither  the  master  nor  the 
^her  of  the  said  school,  ought  to  receive  any  payments 
from  or  in  respect  of  any  of  the  boys  educated  in  the 
^  school,  or  ought  to  take  any  boarder,  and  that  none 
bat  boys  educated  as  free  scholars,  videlicet,  scholars 

•  The  above  cause  was  heard  by  the  Vice-Chancellor 
ttoder  an  order  specially  made  by  Lord  Lyndhur$t,  in  April 
>^46.    See  jio$tj  pp.  255  and  256. 


Att.-Gen. 


Tery  unusual  thing,  and  to  tend  only  to  create  further  1846. 

dispute,  to  burthen  those  gentlemen  with  the  costs, 

which,  in  the  year  1840,  for  the  reason  I  have  given,  I 

thooght  it  right  to  throw  on  them ;  and  therefore  I  shall        ^ 

order  their  costs,  as  well  as  the  costs  up  to  the  hearing         Devon. 

of  the  information  in  this  cause,  and  also  the  costs  of 

the  petition  presented  by  the  Attomej/^General  and 

the  Relators,  to  be  paid  by  the  feofiees  out  of  any 

monies  in  their  bands  belonging  to  the  charity*. 
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1846.  educated  firee  of  expense  in  the  said  school^  acoordinf 

to  the  direction  in  the  said  will  as  Taried  by  this  deciee 
ought  to  be  eligible  to  the  said  idholarships  and  ezhibi 
tions :  And  declare  that,  by  children  called  fordgmr 
or  children  of  foreigners  id  the  testator's  will,  are  meiB 
any  children  who  hare  not  been  bom  in  the  town  o 
parish  of  Tiverton,  or  who  hare  not,  for  the  moat  pan 
before  their  age  of  six  years,  been  brought  up  in  thi 
town  or  parish  t  And,  baring  regard  to  the  afbrasaii 
declarations,  refer  it  to  the  Master  to  settle  what  sala 
ries  ought  to  be  paid  to  the  master  and  usher  respect 
ively,  and  to  settle  a  proper  scheme  for  the  applicatioi 
of  the  income  of  the  said  school  for  the  benefit  of  tb 
said  school  and  the  said  matters  of  husbandry :  and,  i 
settling  the  said  scheme,  the  Maeter  is  to  consider  whe 
ther,  having  regard  to  the  will  of  the  said  testator  am 
the  present  condition  of  the  said  town  and  parish  0 
Tiverton  and  the  increased  income  of  the  said  schooli  i 
would  be  proper  to  add  to  the  number  of  ushers  aw 
assistants  in  the  said  school,  and  whether  it  would  b 
proper  that  any  and  what  part  of  the  surplus  income 
after  providing  for  the  education  in  grammar  as  by  tb 
said  will  directed,  should  be  applied  in  providing  instme 
tion  in  any  and  what  matters  of  science  and  literature 
including  some  one  or  more  and  which  of  the  moden 
languages;  and  he  is  to  include  such  matters  in  th 
scheme  to  be  settled  by  him,  as  he  may  think  proper 
And,  inasmuch  as  no  such  subsidy-books  as  are  in  thi 
said  will  mentioned,  are  now  used,  let  the  Master  fix  am 
declare  what  shall  be  the  new  proper  qualification  fo 
the  ten  householders  in  the  said  will  mentioned,  in  liei 
of  the  qualification  therein  prescribed :  And  this  Cour 
doth  declare  that,  in  future,  no  foreigner  shall  be  received 
and  admitted  from  time  to  time  into  the  said  school 
except  with  the  assent  and  allowance  of  ten  house- 


The  following  account  of  the  petitions  and  the  pro- 
ceedings under  them,  which  are  mentioned  in  the  fore- 
gomg  report,  is  giveti  iti  order  to  elucidate  what  is 
^berein  said  respecting  them,  and  to  shew  why  a  special 
o^der  for  the  Vice- Chancellor  to  hear  the  cause,  was 
^tuideted  necessary  {  and,  also,  as  introductory  to  a 

^^tiable  judgment  with  which  Lord  Cottenham  prefaced 

^U  order  of  the  l8th  of  January  1841. 

In  1839  a  petition  was  presented,  under  62  Geo.  8, 
^«  101,  by  the  EArl  of  Deton  and  other  feoffees  of  the 
^bftfity  estates^  on  the  hearing  of  which,  on  the  4th  of 
^niie  1880,  the  Vid^Chancellor  directed  the  Master  of 
^lie  Court  in  rotatioti  to  approre  of  a  scheme  for  the  ap- 
plication of  the  surplus  income  of  the  charity  property, 
Ind  for  regulating  the  admission  of  the  children  of 
foreigners  into  the  school,  and  for  the  selection  of  boys 
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holders  harifig  such  new  proper  qualification:  And  let  1846. 

the  costs  of  the  Belaiors  and  Defendants  in  this  cause      ^^^'^^■^■sr— ^ 

up  to  the  bearings  iind  the  costs  of  the  Petitioners  add       AtT.-GEir. 

Respondents  in  the  several  petition^  in  the  pleadings 

medtioned,  and  also  their  cost8>  charges  and  expenses 

properly  incurred^  not  being  costs  in  the  cause,  be 

taxed  as  between  solicitor  and  client,  and  paid  by  the 

Defendants,  the  trusteesi  out  of  any  monies  in  their 

buds  belonging  to  the  charity«    Order  the  parties  to 

produce  all  the  books,  &c.  in  their  custody  or  power, 

aod  to  be  examined  on  interrogatories,  and  the  Master 

to  make  thetn  all  just  allowances.     Reserve  further 

directions  and  subsequent  costs  and  liberty  to  apply* 

Reg.  Lib.  A.,  1846,  fol.  2226. 


Att.-Gen 
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1846.         to  serve  in  husbandry.    (See  ante,  pages  902,  203»  and 
204.)  Afterwards,  another  petition  was  presented,  ondei 
the  same  act  of  Parliament,  by  W.  Kettle,  Franeis  Holt, 
^    ^'  William  Hole,  John  Heathcoat,  and  other  inhabitants  oj 

Dsvov.  Tiverton,  on  the  hearing  of  which,  on  the  14th  of  Feb 
ruary  1840,  his  Honor  gave  liberty  to  the  petitionere  tc 
attend  the  Master,  and  to  carry  in  a  scheme  under  th 
order  of  the  4th  of  June,  1839 ;  but  dismissed  the  resi 
of  the  petition  with  costs.  (See  ante,  pages  204,  20& 
and  206.) 

On  the  dlst  of  March  1840,  the  information  wai 
filed. 

On  the  14th  of  May  1840,  the  Attomey-Creneral  wtii 
the  said  John  Heathcoat  and  William  Hole,  the  Beta- 
tors  in  tlie  information,  presented  a  petition  to  Lord 
Cotienham  (which  was  intituled  in  the  suit,  in  the  Ad 
of  62  Geo.  3,  and  in  the  matter  of  BlundelVs  school) 
praying  that  the  Vice-Chancellor's  order  of  the  4th  ol 
June  1839,  might  be  discharged  or  varied  in  such  man- 
ner as  might  be  proper ;  and  that,  in  any  event,  all  fur- 
ther proceedings  thereunder  might  be  stayed ;  and  that, 
if  the  same  should  be  permitted  to  proceed,  such  direc- 
tions might  be  given  as  might  provide  for  the  several 
objects  that  ought  to  be  provided  for,  and  wherebj 
complete  justice  might  be  done;  and,  if  necessary, 
that  it  might  be  referred  to  one  of  the  Hasten  of  the 
Court,  or  otherwise  determined,  whether  such  ^ordei 
or  the  information  ought  to  proceed,  and  that  all  pro- 
per directions  might  be  given  accordingly. 

On  the  26th  of  May  1840,  W.  Kettle,  Francis  Hole, 
and  all  their  co-petitioners  except  John  Heathcoat  and 
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William  Hole,  the  Belators,  presented,  to  Lord  Cotten-  1846. 

ham,  a  petition  of  appeal    from  the  Vice-chancellor's  ' 

order  of  the  14ih  of  February  1840.  Att.-Geh. 

Earl  of 
On  the  18th  of  January  1841,  his  Lordship  made  an         Deton. 

order  on  the  two  last-mentioned  petitions,  which  is  here 
giren  at  length,  as  a  good  deal  of  discussion,  as  to  its 
meanings  took  place  before  the  Vice- Chancellor  on  the 
22nd  of  April  1846,  when  the  question  was  whether  his 
Honor  could  hear  the  cause  without  being  specially  di- 
rected so  by  the  then  Lord  Chancellor,  Lord  Lyndhurst. 
That  order  was  intituled  in  the  cause  and  in  the  matter 
of  the  school  and  of  the  act  of  52  G^o.  3;  and,  afler  re- 
citing the  petitions  that  had  been  presented  to  Lord  Cot-- 
tenham  by  the  Attorney-General  and  the  Relators,  and  by 
William  Kettle^  Francis  Hole  and  others,  it  proceeded 
thus :— "  His  Lordship  doth  order  that  the  said  order  of 
the  14th  day  of  February  1840,  made  upon  the  hearing 
of  the  petition  of  William  Kettle,  Francis  Hole  and 
others,  be  discharged ;  and  it  is  ordered  that  the  con- 
sideration of  the  costs  of  the  said  order,  be  reserved  un- 
til the  hearing  of  the  above-mentioned  cause ;  and  it  is 
ordered  that  the  said  petition  as  to  the  question  of  costs 
only,  do  come  on  to  be  heard  together  with  the  said 
cause;  and  it  is  ordered  that  all  proceedings  under 
the  said  order  of  the  4th  day  of  June  1839,  made  upon 
the  petition  of  the  Earl  of  Devon  and  others,  be  stayed 
until  the  hearing  of  the  said  cause ;  and  it  is  ordered 
that  the  sum  of  10/.  deposited  with  the  registrar  by  the 
petitioners,  William  Kettle,  Francis  Hole,  &c.  &c.,  on 
setting  down  their  said  petition  of  appeal,  be  returned  to 
the  said  petitioners." 

The  counsel  for  the  Relators  contended  that,  by  this 
order,  Lord  Cottenham  had  reserved  not  only  the  costs 


Honor  could  not  hear  the  cause. 


The  counsel  for  the  defendants  contended  t 
Cottenkam*B  order  had  reserved  meiely  the  oo 
Vtce^ChaneeUon^B  order  of  the  14th  of  Febnu 
and  that  his  Lordship's  meaning  was  that  ihc 
on  which  that  order  was  made  should  com 
be  heard,  as  to  the  costs  of  it,  together  with  tl 
either  before  the  Vtce-^ChanceUor  or  any  othi 
of  the  Court  who  might  hear  the  cause;  ai 
sequently,  that  the  cause  might  be  heard  b( 
Honor. 

The  Vice-Chancellor  said  that,  as  there  was 
as  to  the  propriety  of  his  hearing  the  cause, 
way  would  be  to  apply  to  the  Lord  ChancMo 
order  directing  him  to  hear  it. 

The  application  was  accordingly  made ;  and 
25th  of  April,  Lord  Lyndhurst  made  the  order. 


The  judgment  with  which  Lord  Cottenkam 
his  order  of  the  18th  of  January  1841,  was 
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iogt  which  have  occasioned  difficulties  and  expense,  1946. 

ftom  which  it  will  be  impossible  altocether  to  relieve  it. 

The  charity  property  is,  by  the  will  of  the  founder,  to  Eabi.  of 
be  applied  in  support  of  a  freeHSchooI  at  Tiverton  and  Dbvov. 
in  founding  exhibitions  for  boys  educated  at  that  school 
for  the  Universities ;  and  other  funds  have  since  been 
gifen,  by  other  persons^  for  similar  purposes.  The  in- 
litbitants  of  Tiverton  were  to  be  the  first  objects  of  the 
charity;  but,  in  the  event  of  there  not  being  160  scho- 
hrs  from  the  town,  foreigners  were  to  be  admitted,  but 
nadcr  a  guard  evidently  intended  to  protect  the  inter- 
ests of  the  inhabitants.  Balaries  of  a  fixed  amount  were 
provided  for  the  master  and  usher,  who  were  pro- 
Wbited  from  taking  any  more  from  either  parent  or 
children,  the  testator  declaring  it  to  be  his  intention 
that  the  school  should  be  a  free-school ;  and  he  directed 
that  six  scholarships  should  be  established  in  the  Uni- 
Tcrsities,  to  be  filled  by  scholars  out  of  the  school.  In 
118.5,  upon  an  information,  a  decree  was  made,  declar- 
ing that  the  scholars  ought  to  be  elected  by  a  majority 
of  the  feoffees  present  at  a  meeting  composed  of  a  ma- 
jority of  the  whole  number ;  and  it  was  referred  to  the 
Moiter  to  approve  of  a  scheme  for  the  application  of  a 
wrplus  income.  The  Master,  by  his  report,  stated  that 
there  was  not,  at  that  time,  any  available  surplus ;  but 
that,  when  any  should  arise,  it  ought  to  be  employed  in 
increasing  the  allowances  to  the  scholars  at  the  Univer- 
sities or  in  establishing  new  scholarships,  as  the  trustees 
should,  under  the  circumstances,  think  best  to  answer 
the  charitable  purpose  of  the  founder.  By  an  order 
on  further  directions  of  the  Ist  of  August  1740,  this 
scheme  was  approved,  but  subject  to  the  further  order 
of  the  Court;  and  the  parties  were  to  he  at  liberty  to 
^ly  to  the  Court,  from  time  to  time,  for  further  direc* 
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Att.-Gkn. 


1846.  tions,  as  occasion  should  require.    The  funds  having 

increased,  new  scholarships  were  established,  hut  no 
application  appears  to  have  been  made,  to  the  Court, 
£  "*  OF  ^oder  the  reservation  in  the  order  of  the  Ist  of  August 
DsvoK.  1740.  Questions  afterwards  arose  as  to  the  applicatioa 
of  the  charity  fluids  and  the  management  of  the  school; 
which  the  principal  were,  first,  the  appomtment  of 
feoffees ;  it  being  asserted  that  the  directions  of  the 
founder  had  not,  in  that  respect,  been  attended  to; 
secondly,  the  election  of  foreigners,  boys  not  inhabitants 
of  Tiverton f  into  the  school ;  it  being  asserted  that  the 
guards  provided  by  the  founder  for  the  protection  of  the 
town  had  been  neglected ;  thirdly,  the  extension  of  the 
system  of  education  to  other  useful  subjects  besides  the 
teaghing  of  the  learned  languages;  fourthly,  the  per- 
mission which  had  been  given  to  the  master  and  usher 
to  take  boardera  into  their  houses;  and,  fifthly  and 
principally,  that  those  boarders  had  been  permitted  to 
partake  largely  of  the  property  of  the  charity,  by  being 
appointed  to  scholarships  at  the  Universities.  The 
income  having  continued  to  increase,  it  exceeded  the 
expenditure ;  and  there  was,  therefore,  a  question  as  U> 
the  proper  application  of  the  surplus. 

Some  of  these  questions  are  of  great  importance, 
particularly  the  last,  and,  in  a  late  case  of  the  Attor^ 
ney- General  v.  Lord  Stamford,  I  had  occasion  verjr 
much  to  consider  it ;  and  my  opinion  upon  it  was  very 
fully  explained  in  my  judgment.  That  question  is  not 
before  me  for  decision  in  the  present  stage  of  this 
case.  I  only  allude  to  it,  therefore,  and  to  the  opinion 
I  expressed  in  the  Attorney-General  v.  Lord  Stamford, 
to  shew  that  it  is  a  matter  for  deliberate  consideration  ; 
and  that  it  is  not  to  be  assumed,  as  free  from  all  doubt, 
that  the  mode  in  which  the  charity  funds  have,  in  this 
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instance,  been  applied,  will  be  sanctioned  by  the  Court. 
Whilst  th^  .questions  remain  undecided  as  to  the  prin- 
ciples upon  which  the  charity  is  to  be  administered,  it 
is  to  me  obvious  that  it  is  impossible  to  settle  any 
seheme  for  the  application  of  the  surplus  income.  In 
emcating  the  usual  order  for  that  purpose,  the  Master 
most  either  assume  that  the  practice  hitherto  followed, 
is  the  proper  course,  and  therefore  found  upon  it  his 
icfaeme  for  the  application  of  the  surplus,  in  which  case 
the  foundation  may,  very  possibly,  fail,  and  the  whole 
expense  be  thrown  away,  or  he  must  take  upon  him- 
self to  consider  and,  possibly,  depart  from  the  practice 
hitherto  followed,  which  would  be  beyond  his  jurisdic- 
tkm. 

Notwithstanding  these  very  apparent  difficulties,  a 
petition  was  presented,  by  some  of  the  feoffees,  under 
the  52  Geo.  3,  c.  101,  ex  parte,  simply  praying  for  a 
reference  to  the  Master  to  approve  of  a  scheme  for  the 
application  of  the  surplus  income,  and  also  a  scheme  for 
ngnlating  the  admission  of  the  children  of  foreigners ; 
&2d,  on  the  4th  of  June  1839,  an  order  was  made 
according  to  the  prayer  of  the  petition.  It  appears 
that,  at  the  hearing  of  this  petition.  Counsel  appeared, 
for  some  of  the  inhabitants  of  the  town,  to  oppose  the 
i^ierence  prayed ;  but  that  the  Vice^CAancellor  declined 
Wing  them,  and  made  the  order.  I  apprehend  that, 
^  strictness,  such  Counsel  were  not  entitled  to  be  heard ; 
^>  as  making  orders  tuider  this  act  is  clearly  discre' 
^nary  in  the  Court,  and  ought  not  to  be  done  in  cases 
^  which  the  Court  sees  that  the  jurisdiction  given  by 
t^  act  cannot  be  exercised  with  justice  to  any  parties 
^  with  benefit  to  the  charity,  such  Counsel  might, 
perhaps,  have  been  heard  with  advantage,  for  the  pur- 

VOL.  XV.  T 
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184IL         pote  of  enabling  the  Goort  to  jtidge  ill 


An.-GBir. 


ihat  discretion  ought  to  be  ezereiaed. 


Eael  op  "^^  ^^  ^'^^  miA^  and,  therenpon,  anoiker  ^ 
DiTotf  •  ^^^  ^^  presented,  under  the  act  of  6S  Geo.  S,  |Ml|i^ 
declarations  upon  these  sereral  points,  and  k  luHlHib 
to  the  Moiter  to  whom  the  former  reference  luid  M 
made,  to  settle  a  scheme  for  tte  application  of  the  sal 
plus  in  conformity  with  such  declarations.  If  this  Iw 
been  a  proper  case  for  the  exercise  of  the  juriadictioi 
of  the  Court  under  the  6S  Geo.  8,  c  101,  the  petttka 
would  have  been  a  very  proper  mode  of  obtaining  fk 
judgment  of  the  Court  upon  scTcral  points  on  which  il 
direction  was  required ;  and,  if  the  Court  decided  an; 
of  those  points  in  favour  of  the  petitioners,  the  orde 
made  would  have  been  a  very  necessary  instnictioo  U 
the  Master  to  whom  the  first  order  had  delegated  dM 
duty  of  settling  a  scheme  for  the  application  of  thi 
surplus. 

Upon  the  hearing  of  this  petition,  two  objections  won 
made»  which  appeared,  to  the  Vice^Chancdlory  to  b 
iatal,  namely,  that  it  had  not  received  the  sanction  of  tin 
Attorney-General;  and  that  the  objects  prayed  for,  cooh 
only  be  obtained,  and  the  qnestion  only  entertained 
upon  an  information.  He,  therefore,  directed  that  tb 
petitioners  should  pay  the  costs ;  but  gave  them  leav 
to  attend  the  Master  under  the  former  order,  and  t 
carry  in  a  scheme  under  that  order. 

As  a  general  proposition,  I  think  that  the  two  objec 
tions  were  well  founded ;  but  the  order  actuaUy  made 
giving  the  petitioners  leave  to  lay  a  scheme  befove  th 
Master  upon  the  former  order,  if  not  inconsistent  wifi 
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the  tllowanee  oFthese  objection^,  af^pean  to  me  to  have  1846. 

been,  at  least,  ij^eless ;  for,  as  I  have  already  observed^      '        ^ 

noliung  could  be  done  under  that  order  before  a  de-     '^^^•'^*^^- 

cUifei  of  the  questions  which  were  pending ;  and  it       p     '    • 

coril  hirdly  have  been  supposed  that  the  petitioners        Dstok. 

worid  llecctee  parties  to  a  report  from  which  all  these 

qwrtions  would  necessarily  be  excluded,  and  which 

miBt  have  assumed  the  propriety,  and,  to  a  degree,  in- 

nred  tfie  continuance,  of  that  course  of  administration 

which  Aey  sought  to  have  altered.     I  have  said  that, 

Mt  general  proposition,  I  thought  the  two  objections 

mide  were  well  founded :  that  opinion  rests  upon  the 

dednons  in  JEss  parte  Bees  (e).  The  Attomey^Oeneral  v. 

ftwii(/),Deaii  Clarki^i  Ckariiy  (g),  and  PhilKpotes 

Ctarity  (A),  and  what  was  said,  by  Lord  Redesdale  and 

Lord  EldoHj  in  The  Cknrporation  cf  Ludlow  v.  Greenr 

We(t);  which  cases  also  prove  that  it  is  in  the  discretion 

of  the  Court,  if  it  thinks  the  case  requires  it,  to  decline 

to  make  an  order  upon  petitions  under  the  act,  and  to 

>^aire  the  parties  to  proceed  by  information ;  and  they 

appear  to  me  also  to  shew  that,  under  the  circumstances 

vmI  daring  the  pendency  of  the  questions  respecting 

^  administration  of  the  charity,  the  order  of  the 

^  of  June  1B89,  ought  not  to  have  been  made ;  but^ 

» it  was  made,  and  the  whole  subject  before  the  Master 

1^  to  the  exclusive  conduct  and  management  of  the 

MBm  or  trustees,  whose  mode  of  administering  the 

iiDKis  was  challenged  and  whose  right  to  be  such  trus- 

^  was  one  of  the  matters  in  dispute,  it  is  quite  a  dif- 

'^Dt  consideration  whether  the  course  adopted  for  the 

Purpose  of  raising  the  questions  in  difference,  had  not 

[e)  3  v.  &  B.  10.  (A)  Ibid,  381. 

(/)  1  Jac  tc  Walk.  303*  (i)  i  Bligh,  N.  S.,  17. 

{g)  JmU,  Vol.  VIIL,  p.  34. 

t2 
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1846.         so  iniick  of  wictioii  firom  the  former  order  as  to  make 
'        "^        *     it  reasonable  that  the  question  of  costs  of  that  petitioD 
An.-Gss.      should,  at  all  eYents,  have  been  reserved.     I^  as  the 
^  Vice-X^iimeeUor  thoi^t  and  as  I  thinks  it  was  not  com" 

DxfOir,  petoit  for  the  Court,  upon  a  petition  under  the  statute 
to  ezerdse  any  jurisdiction  upon  the  extensive  and  fini' 
damental  questions  raised  as  to  the  principle  1Q01 
which  the  charity  was  to  be  administered,  it  appears  ti 
me  that  it  could  not  be  right  for  the  feoflSses  to  obtaii 
an  order  er/>arl«;  the  eflfect  of  which  must  be  either  ti 
exclude  all  those  questions  and  the  intervention  of  al 
persons  differing  from  them  in  (pinion,  or  to  expos 
those  parties  to  the  necessity  of  adc^ting  other  an 
expensive  proceedings  for  the  purpose  of  raising  thena 
and  which,  if  adopted,  would  render  their  own  proceed 
ings  nugatory.  The  order  made,  notwithstanding  th 
objections  of  those  posons,  thou^  irr^ularly  brougli 
forward,  may,  I  think,  well  be  supposed  to  have  bee 
considered,  by  such  persons,  as  indicating  the  i^imoi 
of  the  Court,  that  the  subject  was  one  proper  for  it 
administration  and  decision  upon  petitions  under  th 
act ;  and,  if  that  had  been  so,  it  would  have  been  diffi 
cult  to  support  the  objection  that  the  AUomejf^Gemerml 
sanction  had  not  been  previously  obtained  to  the  p^ 
tion ;  because,  as  the  Vtce-Ckimcellar  very  truly  obeervec 
the  Court  had  been  in  the  habit  of  receiving  petition 
under  the  act,  though  not  signed  by  the  AUamey^ 
neral,  upon  matters  which  grow  out  of  or  have  referenc 
to  what  the  Court  has  before  done  upon  a  petitio 
properly  signed  by  him ;  and,  if  the  Court  were  to  ei 
ercise  the  lai^e  jurisdiction  under  the  act,  of  maldnj 
ex  parte  orders  in  cases  in  which  questions  exist  whid 
cannot  be  disposed  of  without  an  information,  tiu 
greatest  injustice  might  be  done,  if  the  parties  interested 
in  such  questions  and  likely  to  be  affected  by  sach  a 
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parte  ordeFB,  were  not  at  liberty  to  apply  to  the  Court  1846. 


Att.-Gek. 


without  the  previous  permisBion  of  the  Aitomey-Ge- 
wnh  In  ex  parte  Bees,  and  in  other  cases.  Lord 
JEifoii  has  expressed  himself  strongly  upon  the  danger  p  a  JJ  or 
which  might  arise  in  exercising  the  jurisdiction  under  Dbyok. 
the  act  without  due  caution  in  this  respect ;  besides 
whicbi  if  there  had  not  been  any  other  objection  to  the 
petition,  the  Court  might  probably  have  ordered  it  to 
stand  over,  that  it  might  be  seen  whether  that  could  not 
be  rectified.  I  think,  therefore,  the  petitioners  ought 
not  to  have  been  made  to  pay  the  costs  of  the  petition, 
upon  the  mere  ground  of  their  error  in  the  mode  of  pro- 
ceeding; and,  thinking,  as  I  do,  that  another  course 
must  be  taken  for  the  purpose  of  obtaining  a  decision 
npon  the  points  in  difference,  before  any  scheme  can  be 
tl^noved  of  for  the  application  of  the  surplus,  1  think 
that  the  costs  of  the  petition,  without  any  reference  to 
Hi  merits  and  the  case  intended  to  be  raised  by  it, 
ought  to  be  reserved  till  such  decision  may  be  had ; 
my  opinion  being  that,  if  the  petitioners  succeed  in  the 
caae  they  make,  they  ought  not  to  be  made  to  pay  the 
costs  occasioned  by  the  error  into  which  they  have,  I 
dunk,  naturally  been  led. 

There  is  now  an  information  filed,  raising  all  these 
questions,  in  which,  if  the  parties  continue  to  differ 
tbout  them,  they  must  be  decided  ;  and,  till  that  time 
imres,  I  think  that  all  proceedings  before  the  Master 
Qpon  the  order  of  the  4th  of  June  1839,  must  be  stayed. 
1 8ay  stayed,  because,  if  no  alteration  shall  be  made  in 
tfie  existing  practice  in  administering  the  charity  fund, 
that  order  may,  after  that  has  been  decided,  become 
tiailable.  I  also  think  that  the  order  of  the  14th  of 
February  1B40,  must  be  discharged ;  and,  although  the 
iofimnation  has  superseded  the  petition  upon  which 
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1846.         that  order  was  made,  I  think  that  the  costs  should  b 

'        ^        '     reserved  until  the  fete  of  the  information  can  be  ascer 

Att#-6sh.      tained ;  and,  for  that  purpose  only,  the  petition  shook 

^'  now  be  ordered  to  come  on  with  the  information.    I 

DxTOV.       ^^  Attame^Oeneral  ▼•  Grfesy  Lord  EUbm  lefened  i 

to  the  Aitamey^Oeneral,  to  consider  and  report  wbethc 

the  information  or  petition  should  proceed.    I  camu 

think  that  necessary  in  this  case,  the  Attomey-Gemn 

being  a  petitioner  before  me,  praying  that  all  proceed 

ings  under  the  .order  of  the  4th  of  June  1838,  may  I 

stayed.  , 

I  think  it  right,  in  all  casesi  to  abstain,  as  much  a 
possible,  from  expressing  my  opinion  upon  matters  nc 
directly  before  me  for  judgment ;  but,  in  the  case  of 
charity,  in  which  continued  litigation,  whaterer  be  il 
result,  must  greatly  exhaust  the  funds  otherwise  appl 
cable  to  objects  the  most  desirable,  I  cannot  but  exprei 
a  wish  that  both  parties  would  consider  whether  tht 
which  both  have  in  view,  may  not  be  obtained  withov 
much  further  expense.  It  happens  that,  in  the  case  c 
the  AUorney-General  v.  Lord  Stamford,  nearly  all  th 
questions  in  this  case,  came  before  me,  and  I  did  n< 
pronounce  my  judgment  without  the  most  careful  cor 
sideration  of  all  the  principles  and  authorities  whic 
appeared  to  me  applicable  to  it.  The  parties  in  th 
case,  may  have  reason  for  wishing  to  have  a  judgmei 
in  their  own  case ;  and,  if  so,  they  are  certainly  entitle 
to  it ;  but,  before  they  determine  upon  proceeding  ac 
Tersely  in  the  present  litigation,  they  will,  I  have  n 
doubt,  inform  themselves  of  the  particulars  of  the  cas 
to  which  I  have  referred,  and  form  their  determinatioi 
as  to  their  future  proceedings,  upon  a  due  sense  of  what 
the  interests  of  the  charity  may  require. 
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TRULOCK  V.  ROBEY.  *^46: 

11th  and  S4th 
m  JuDe»  and 

IHIS  was  a  suit  to  redeem  a  mortgage  of  copyhold       aut  July. 

tenements,  which  the  original  mortgagee  had  transferred 

in  October  1774,  to  John  Robey,  since  deceased,  the   ^' p^^S^' 

hte  ftther  of  the  Defendant.  

After  decree  in 

The  bill  alleged  that,  shortly  after  the  transfer  was  the  heir  of  A 

made,  the  Defendant's  ftither  was  admitted  to  the  tene-  the  Plaintiff 

ments,  and  thereupon  entered  into  the  possession  thereof  f^^^^^^J^iJ^l 

end  into  the  receipt  of  the  rents  and  profits  thereof;  and  bill  of  reviewi 

that  he  continued  in  such  possession  until  his  death :  alleging  error 

that  he  made  his  will,  dated  the  16th  of  April  1812,  and  foc^^of  the^de- 

thereby  devised  all  his  copyhold  tenements  and  heredi*  cree,  and  also 

tunents  to  the  Defendant,  his  heirs  and  assigns :  that  11*^^2^^^^^'"' 

he  died  previously  to  the  17th  of  October  1817,  and,  on  covered,  since 

Us  death,  the  defendant  entered  into  possession  of  the  ^?e  1®^!®®:  ^^^^ 

_,^  ^         jtj  •!.•  the  Defendant 

mortgaged  tenements,  and  had  ever  smce  been  tn  posses-  ^^  ^^^  execu- 

fioii  thereof  and  in  receipt  of  the  rents  and  profits  thereof:  tor  of  A.,  and 
that  the  said  rents  and  profits  had  been  of  great  value,  |^*J.J^|  7o*the' 
and,  hjf  means  thereof  the  whole  or  almost  the  whole  of  establishment 

of  the  Plaintiff's 

rightfy  to  bring  tbt  Defendant  before  the  Court,  in  his  executorial 

character. 

Petition  dismissed,  because  a  bill  of  review  for  error  apparent, 

may  be  filed  without  the  leave  of  the  Court ;  and  because  the 

Defendant  bad  admitted,  in  his  aoswer,  that  A.'8  will  was  in  his 

possession. 

Oceupation-rent,^mmMortgagor  and  Mertgagee^-^Redemption.'^ 
Pleading. 

In  a  suit  to  redecmi  against  a  mortgagee  in  possession,  the 
Court  will  not  direct  the  Master  to  fix  and  charge  the  Defendant 
with  an  occupation-rent,  unless  the  Plaintiff  alleges  and  shews,  not 
only  that  the  Defendant  has  been  in  possession  of  the  mortgaged 
estate  and  in  receipt  of  the  rents  and  profits  of  it,  but  also  that  he 
has  been  ia  the  actual  occupation  of  it  or  of  part  of  it — Sembie. 
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1846. 


Trulock 

ROBBT. 


what  was  due  on  the  mortgage,  had  been  satisfied  and 
discharged,  and  that  the  Plaintiff  was  entitled  to  have 
an  account  taken  otthe  rents  and  profits  received  iy  the 
Defendant,  and  to  have  her  moiety  *  of  the  tenements 
surrendered,  by  the  Defendant^to  her,  her  heirs  and  as- 
signs. The  bill  prayed  for  an  account  of  the  rents  and 
profits  of  the  mortgaged  tenements  which  had  been  received 
by  the  Defendant,  or  any  other  person  by  his  order  or  for 
his  use,  or  which,  without  his  wilful  neglect  or  default, 
might  have  been  received ;  and  also  of  the  mortgi^e- 
money  and  the  interest  thereon ;  and,  in  case  it  should 
appear,  on  taking  those  accounts,  that  the  amount  of 
the  said  rents  and  profits  exceeded  the  amount  of  the 
mortgage-money  and  interest,  that  the  Defendant  might 
be  decreed  to  pay  one  moiety  of  the  excess,  to  the  Plain- 
tiff, and  to  surrender,  to  her,  one  moiety  of  the  mort- 
gaged tenements ;  or,  in  case  it  should  appear  that  the 
said  rents  and  profits  were  less,  in  amount,  than  the 
mortgage-money  and  interest,  then  that,  on  the  Plaintiff 
paying  the  defendant  a  moiety  of  the  deficiency,  the  De- 
fendant might  be  decreed  to  surrender  her  moiety  of 
the  tenements  to  her,  her  heirs  and  assigns. 


The  answer  stated,  amongst  other  things,  that  JRobey 
the  father  entered  into  possession  of  the  mortgaged 
tenements  and  into  the  receipt  of  the  rents  and  profits 
thereof  in  March  1781,  and  continued  in  such  possession 
and  in  receipt  of  the  said  rents  and  profits  until  the  time 
of  his  death  in  the  bill  mentioned,  and  that  he  never 
accounted  for  such  rents  and  profits ;  and  that,  on  the 
31st  of  October  1817,  the  Defendant  was  admitted  to 


•  A  report  of  the  hearing  of  the  cause  is  given  ante,  Vol. 
XII.,  p.  403.  John  Robeg^  the  father,  purchased,  one  moiety 
of  the  equity  of  redemption,  before  he  made  his  will. 


CASES   IN  CHANCERY. 


267 


the  tenements,  and  that,  upon  his  father^s  death,  he  per- 
mitted his  mother  to  continue  in  the  occupation  of  them 
ootil  her  death,  which  occurred  on  the  3 1st  of  May 
1822,  and  that,  upon  her  death,  the  Defendant  entered 
niopossemon  of  the  tenements,  and  that  he  had  ever 
since  been  in  the  possenion  of  the  same  and  in  the  receipt 
of  the  rents  andprqfits  thereof*. 


1846. 
I , ' 

TavLocK 

V. 

RoBEr. 


The  cause  was  heard,  on  bill  and  answer,  by  the 
Vtee-Chancettor  of  England,  on  the  19th  of  November 
1841,  when  His  Honor  directed  the  Master  to  take  an 
aocoimt  of  what  was  due,  to  the  Defendant,  on  the 
mortgage  in  the  pleadings  mentioned,  and  to  tax  the 
Defendant  his  costs  of  the  suit ;  and  also  to  take  an 
account  of  the  rents  and  profits  of  the  mortgaged  tene- 
ments received  by  the  Defendant  or  by  any  other  person 
or  persons  by  his  order  or  for  his  use,  or  which,  without 
bis  wilful  default  or  neglect,  might  have  been  received ; 
tnd  His  Honor  ordered  that  what  should  be  coming  on 
the  laid  account  of  rents  and  profits,  should  be  applied, 
iothe  first  place,  in  payment  of  the  interest,  and  then 
in  unking  the  principal  due  in  respect  of  the  mortgage ; 
and  that,  upon  the  Plaintifi*  paying  the  Defendant  what 
tbe  Master  should  certify  to  be  the  balance  remaining 
doe  to  him  (if  any)  on  taking  the  said  accounts,  with 
^  costs  to  be  taxed  as  aforesaid,  within  six  months 
^ter  the  Master  should  have  made  his  report,  the  De- 
fendant should  surrender  to  the  Plaintiff  the  moiety  of 
^tenements  to  which  she  was  entitled ;  and,  in  default 
^bereof,  that  her  bill  should  be  dismissed  with  costs. 


*  In  a  part  of  the  answer  which  was  not  set  forth  in  the 
P^ODy  the  Defendant  said  that  his  father  had  been  in  the 
^n^diftinrbed  possession  of  the  tenements,  for  upwards  of 
^ty  years  before  his  dcSath, 


MM 
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1846. 

»^ ^ 

Tbulocr 
«• 

ROBBT. 


Oa  or  aboat  the  eth  of  Jane  1844»  tba  Defimdaai 
enrolled  the  decree. 

On  the  SOih  of  May  1844,  the  Mtuier  made  hit 
report,  and  thereby  certifiedi  amongst  other  things, 
that,   in   March  1781,  Joku  Bobeif^  the  elder,  en- 
tered into  possession  of  the  mortgaged  tenementa  and 
into  the  receipt  of  the  rents  and  profits  thereof,  and 
continued  in  such  possession  and  in  reompt  of  the  said 
rents  and  profits,  until  his  death,  which  happened  on 
the  26th  of  February  1817,  when  the  Defemlant  was 
admitted  to  the  tenements,  and  that  he  permitted  his 
mother  to  continue  in  the  occupation  of  them  down  to 
the  time  of  her  death,  which  took  place  on  the  Sltt  oT 
May  1822,  and  that,  upon  her  death,  the  Defendant  en* 
tered  into  possession  of  the  tenements  and  into  the  re* 
ceipt  of  the  rents  and  profits  thoreoCand  had  OTer  sinctt 
been  in  possession  of  the  same  and  in  receipt  fX  tho 
rents  and  profits  thereof:  that  the  whole  of  the  mort- 
gaged tenements  had  been  and  were  worth  to  let  at  » 
yearly  rent  of  122^,  aod  that  the  part  of  them  tii  tki  00^ 
cupation  of  the  D^enc/oa/,  was  worth  to  let  at  the  yeariy 
rent  of  72. :  and  tiie  Master  tubmitted,  to  the  judgment 
of  the  Courtf  that  the  Defendant  should  be  charged 
with  136/.  10«.,  as  an  ocaipation  renif  for  such  part  of 
the  premises  as  had  been  in  his  occupation,  being  after 
the  rate  of  72.  per  annum  from  Michaelmas  1824  to 
Lady*day  then  last ;  and  the  Master  certified  thai  hi 
had  not  taken  any  account  of  the  rents  and  prqfits  (^ 
the  tenements  received  by  John  Jtobey,  the  eUkr,  ig  rmmn 
of  the  decree  not  containing  any  direction  that  he  shouU 
do  so ;  and  he  found  that  50 2.  6s.  11  d.  had  come  to  the 
hands  of  the  Defendant,  in  respect  of  the  rents  and 
profits  of  the  tenements;  that  WLVls.Bd.  was  due  for 
principal,  and  that  (after  deducting  the  60/.  6<.  lid.) 
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ml  Qs.  Ad.  was  due  for  interest  on  the  mortgage,  and 
that  those  two  sums  amounted  to  4126  L  2$.;  but,  as 
Uoiey  the  father  had,  in  his  lifetime,  purchased  a  moiety 
of  the  tenements,  only  a  moiety  of  the  420/.  2s.  was 
doe  to  the  Defendant. 


1846. 


The  Plaintiff  excepted  to  the  report  on  the  ground 
that,  as  the  decree  had  directed  an  account  to  be 
takea  of  what  was  due  on  the  mortgage,  the  Master 
ooght  to  have  taken  an  account  of  the  rents  and  profits 
Rod?ed  by  Bobey  the  father,  as  well  as  an  account 
of  those  leceived  by  the  Defendant  In  November  1844, 
the  exceptions  were  argued  before  the  Vke-Chancellar, 
tod  were  overruled  by  him. 

Shortly  afterwards,  the  Plaintiff  having  made  default 
ui  payment  of  the  amount  reported  due  from  her,  the 
Defendant  obtained  an  order  dismissing  her  bill. 

She  then  appealed  to  the  Lord  Chancellor,  from  that 
order  and  also  firom  the  order  overruling  her  exceptions. 
Hie  appeals  were  heard  on  the  7th  of  May  1846,  when 
the  Lord  Chancellor  held  that  the  direction  to  take  an 
Icooont  of  what  was  due  on  the  mortgage,  did  not  au« 
thorise  the  Master  to  take  an  account  of  the  rents  and 
profits  received  by  Itobey  the  father,  particularly  as 
there  was  an  express  direction  to  take  an  account  of  the 
tents  and  profits  received  by.lhe  Defendant;  and  his 
Lordship  dismissed  the  appeal. 

Shortly  afterwards,  the  Plaintiff  presented  a  petition, 
which,  after  stating,  the  bill,  answer,  decree  and  report, 
as  they  are  hereinbefore  set  forth,  allied  that,  accord- 
ing lo  the  evidence  adduced  before  the  Master  and  by 
his  Import,  it  appeared  and  the  fact  was  that,  if  JSoiey 
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Trulock 
o. 

ROBKT. 


the  father,  or  his  estate,  had  been  cbaiged,  (as  the  Phiii- 
tiflf  submitted  ought  to  have  been  the  case)^  witk  afah 
occupation  rent  for  the  mortgaged  premises  dmimg  th 
time  he  was  in  possession  thereof  as  aforesaid^  the  amoonl 
of  such  rent  would  have  been  sufficient  to  satisfy  du 
whole  of  the  principal  and  interest  due  on  the  mortgage 
and  to  leave  a  balance  of  79/.  16«.  Id.  doe,  to  the 
plaintiff, /rosi  Bobey  the  father,  at  his  death :  that  the 
sum  payable,  by  the  Defendant,  in  respect  of  the  reoti 
and  profits  received  and  the  occupation  rent  payable^  by 
him,  for  the  mortgaged  premises,  from  the  death  d 
Robetf  the  father  up  to  the  date  of  the  Master^B  report, 
was  327  L,  one  moiety  of  which  belonged  to  the  Plain- 
tiff: that  the  amount  due  to  the  Plaintiff  for  interest  on 
the  rents  and  profits  received  and  to  be  accounted  for  bj 
the  Defendant,  in  respect  of  the  Plaintiff's  moiety  ol 
the  mortgaged  premises,  was  IISZ.  8s.,  making,  with 
one  moiety  of  the  327/^  the  sum  of  282/.  8s.  due  tc 
her  from  the  Defendant:  that,  at  the  time  the  decree  wm 
made,  the  will  of  Rohey  the  father  had  not  been  pnned, 
and  the  Plaintiff  did  not  know  and  had  no  meansofascer' 
taining  who  was  the  executor  thereby  appointed,  and  wob 
therefore,  unable  to  mahe  such  executor  a  party  to  her 
bill:  that  the  will  was  not  proved  until  the  22nd  of 
January  1845,  when  the  same  was  proved  by  the  De- 
fendant as  the  sole  executor  thereof,  and  who,  as  the 
Plaintiff  verily  believed,  purposely  abstained  from  pro^' 
ing  it,  in  order  to  preveni  her  from  introducing  such  state- 
ments  into  her  bill,  as  were  necessary  to  entitle  her  to  have 
an  account,  against  the  estate  of  Robey  the  father,  of  the 
rents  and  profits  of  the  mortgaged  premises  recdved 
and  to  be  accounted  for  by  him,  and  to  charge  such 
estate  with  any  balance  that  might  be  found  due  to  her 
in  respect  thereof:  that  she  filed  exceptions  to  the  Mas* 
tet's  report,  on  the  ground,  principally,  that  the  Maetf 
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ought  to  have  certified  that  there  was  not  any  sam  then 
daemon  the  mortgage,  in  respect  of  principal  or  interest: 
that  the  exceptions  were  argued  before  and  were  over- 
roled  by  the  Vtee-Chancellor  on  the  10th  of  November 
1844:  that,  on  the  2nd  of  December  1844,  the  De- 
fendant obtained  an  order  for  the  dismissal  of  the  Plain- 
tiff's bill :  that  she  appealed  against  that  order  and  also 
igaiD&t  the  (urder  overruling  her  exceptions;  but  her 
appeals  were  dismissed :  that  she  was  advised  that  the 
decree  and  the  orders  made  subsequently  thereto,  were 
emmeous  and  ought  to  be  reversed ;  and  that  it  was 
ttseDtial  to  the  establishment  of  her  rights,  that  she 
should  have  leave  to  bring  before  the  Court  the  facts 
diacovered  by  her  as  aforesaid,  of  the  Defendant  having 
been  appomted  executor  of  his  father's  will,  and  of  his 
^ving  proved  it. 

The  petition  prayed  that  the  Plaintiff  might  be  at 
liberty  to  file  a  bill  of  review  for  the  purpose  of  obtain- 
ii^  a  reversal  of  the  decree  and  of  such  of  the  before- 
mentioned  orders,  as  might  prevent  her  from  establishing 
lier  rights  and  obtaining  a  just  decree  in  relation  to  the 
mortgage. 

Mr.  Koe  and  Mr.  Miller,  in  support  of  the  petition.-— 
A  bill  of  review  may  be  filed  if  there  is  error  apparent  on 
the  face  of  the  decree,  or  if  the  Plaintiff  has  discovered 
new  matter  since  the  decree  was  made.  Both  those 
grounds  exist  in  the  present  e«ae. — First,  there  is  error 
apparent  on  the  face  of  the  decree ;  for  it  directed,  in 
effect,  an  account  to  be  taken  of  the  mortgage-money 
and  of  the  interest  which  became  due  on  it  to  Bobey 
the  fisither;  but  it  did  not  direct  any  account  of  the  rents 
received  by  him  :  and  the  Master  has  taken  an  account 
of  the  whole  of  the  interest  from  the  time  when  the 
mortgage  was  transferred  to  JRobey  the  father,  but  has 
not  taken  any  account  of  the  rents  received  by  him;  and 
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has  charged  the  Plaintiff  with  interest  from  the  daft 
of  the  transfer,  but  has  not  credited  her  with  the  rent 
received  by  Bobeg  the  father.  The  resolt  is  thai  Hi 
balance,  instead  of  being  in  her  fitTour,  is  against  hei 
If  a  mortgage  is  assigned,  either  yolnntarily  or  for  TahM 
and  the  mortgagor  is  not  a  party  to  the  assigmneDt,  di 
assignee  can  claim  nothing  more  than  what  is  aetoaD 
doe  between  the  mortgagor  and  mortgagee :  and  it  i 
not  necessary  to  make  the  mortgagor,  if  he  be  linng 
or  his  personal  representatire,  if  he  be  dead,  a  part 
to  a  suit  to  redeem  the  mortgage*.  [7%s  Via 
Ckancdbr. — No  one  can  dispute  that  the  Plmii^ 
was  entitled  to  an  account  of  the  rents  reoetve 
by  Bobey  the  fether,  under  whom  the  Defendu 
claims.  But  the  Plaintiff  stated,  in  her  bill,  that  Bo/h^ 
the  father,  had  been  in  possession  and  in  receipt  of  th 
rents  of  the  mortgaged  tenements,  and  yet  she  aske 
only  for  an  account  of  the  rents  received  by  the  Defend 
ant.  How  can  a  Plaintiff  say  that  a  decree  which  give 
him  all  that  he  asked,  is  erroneous  ?  When  a  Plaintii 
espressly  stints  his  relief,  is  he  at  liberty  to  say,  after 
wards,  that  there  is  error  in  the  decree  ?  Does  not  tb 
maxim :  ^*  expressio  unius  est  exclusio  alleriuSf^'  ^PP'y  '^ 
such  a  esse  ?]  It  might  have  been  more  correct,  but  i 
was  not  necessary  for  the  Plaintiff  to  ask,  specifically,  fb 
an  account  of  the  rents  received  by  Bobey  the  father,  fc 
he  might  have  obtained  it  under  the  prayer  for  genen 
relief. 


The  decree  is  also  erroneous,  because  it  does  no* 
direct  the  Master  to  inquire  and  state  whether  the  De 
fendant  and  his  father,  or  either  of  them,  had  been  in 
the  actual  occupation  of  the  mortgaged  tenemeots  01 


<  See  9  Ves.  S69. 
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toy  pitt  thereof;  alid»  if  he  should  find  in  the  affirma- 
tife,  to  eet  an  occupation  rent  on  the  whole  or  part  of 
fteteBeeientSi  as  the  case  might  be,  and  to  include  it 
h  the  aooonnt  of  tents  and  profits :  Smart  v.  Hunt  (a), 
h  tbal  ease  the  decree  contained  such  a  direction,  al* 
tkoQgh  tiie  bill  merdy  alleged,  as  the  bill  in  this  Gause 
does,  that  Uie  Defendants  and  the  testator  under  whom 
ttey  claimed,  had  been  in  the  possession  of  the  mort- 
gaged premises,  and  in  receipt  of  the  rents  and  profits 
thereof.  [^The  Vice-Chancellor. — A  man  may  have  been 
inpossessioti  of  an  estate,  without  having  been  in  the 
occupation  of  an  acre  of  it.  Any  one  is  in  posses- 
MD  of  an  estate,  who  receives  rent  from  the  tenants 
who  do  occupy  it*  Why  did  not  the  Plaintifi*  amend 
Itt  bdl  by  stating  that  the  Defendant  had  been  in  the 
oeetipatioa  of  part  of  the  tenements  ?  How  can  the  Court 
mke  a  decree  on  a  fact  that  does  not  appear  on  the 
bill?  On  referring  to  Reg.  Lib.,  I  see  that,  in  Smart 
T.  HwU,  the  bill  asserted  that  the  Defendants  set  up  an 
dsolate  claim  to  the  mortgaged  estate:  and  the  De- 
fciidants,  by  their  answer,  claimed  to  hold  it  according 
to  the  will  of  the  testator,  on  the  ground  of  there  having 
beoi  possession  for  thirty-five  years  without  any  claim; 
to  that  they  claimed,  in  efiect,  to  be  owners  of  the 
tttate.  It  seems  to  me  to  be  a  matter  of  course,  in  such 
tcu^  to  direct  the  Mueter  to  set  an  occupation-rent] 

Secondly,  evidence  has  been  discovered,  since  the 
deciee,  that  the  Defendant  represents  bis  fether  ^ 


1846. 


(<)  1  Vem.  418,  cited  in 
wJte.  Rqf.  Ub.  B.i787,fo. 
^*  The  petitioner's  coun- 
^  rebrred  also  to  the  decree 


in  Knawles  v.  Chapman,  Se- 
ton  on  Decrees,  149.  See 
Ibid.  144. 


^  The  Defendant  did  not  prove  his  ftither^s  will  until  after 
^  decree  s  and  matter  arisen  after  decree  is  not  a  ground 
far  filing  a  bill  of  review. 
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The  Vice-Chaneelhr.'-^U  yoa  piopoae  to  proceed, 
against  the  Defendant  as  encator  to  his  frther,  yoia^ 
propose  to  make,  by  yoor  bill  of  lenew,  a  case  eotiid]^ 
different  from  that  made  by  yoor  original  ImIL  TbaiK 
bill  treats  the  Defendant  as  beneficial  owner  of  tbc^ 
mortgage;  but  you  propose  to  treat  him  as  seised  of  th^ 
legal  estate  in  the  tenements,  in  trust  for  the  perBon^l 
estate  of  his  father  to  whom  the  mortgage-moD^ 
longed. 


Mr.  Wakefield  and  Mr.  Eandell,  for  the  Defendant. 

First,  there  is.  no  error  apparent  on  the  face  of  tk 
decree.  The  only  way  in  which  the  coimsel  for  tk 
petitioner  have  attempted  to  show  that  the  decree  ii 
erroneous,  is  by  referring  to  the  bill  and  answer ;  bsl, 
where  a  decree  is  sought  to  be  reviewed  on  the  grooMi 
of  its  being  erroneous,  the  pleadings  cannot  be  referred 
to :  the  error  must  appear  upon  the  decree  itself*.  [Tk 
Vice'Chancellor. — Before  the  new  orders  of  December 
1833,  the  Court  could  not  look  at  the  decree  without 
seeing  the  bill  and  answer.]  If  a  party  who  seeks  to 
file  a  bill  of  review,  may  refer  to  the  pleadings^  he  may 


*  See  Perry  t.  PkelipSy  17  Ves.  173,  where  Lord  EUo» 
says :  **  There  is  a  great  distinction  between  error  in  the 
decree,  and  error  apparent.  The  latter  description  does  not 
apply  to  a  merely  erroneoos  judgment ;  and  this  is  a  point  of 
essential  importance;  as,  if  I  am  to  hear  this  cause  upon  the 
ground  that  the  judgment  is  wrong,  though  there  is  no  error 
apparent,  the  consequence  is  that,  in  every  instance,  a  hill  of 
review  may  be  filed,  and  the  question  whether  the  cause  is 
well  decided,  will  be  aigued  in  that  shape;  not  whether  the 
decree  is  wrong  or  right  on  the  face  of  it.  The  cases  of  error 
apparent  found  in  the  books,  are  of  thb  sort :  an  infant  not 
having  a  day  to  shew  cause,  &c.  not  merely  an  erroneow 
judgment." 
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refer  also  to  the  documents  and  evidence  in  the  cause ;  1846.  ^ 

for  they  are  referred  to  in  the  preamble  to  the  ordering 

part;  and,  in  that  case,  there  would  be  no  distinction 

between  an  appeal  and  a  bill  of  review.  Robey. 

The  second  ground  on  which  the  PlaintifiT  relies,  is 
the  discovery  of  new  matter  since  the  decree  was  made  : 
and  she  states,  in  her  petition  and  in  her  affidavit  in 
support  of  it,  that,  when  the  decree  was  made,  the  will 
o{  Robey,  the  father,  had  not  been  proved,  and  that  she 
did  not  know  and  had  no  means  of  ascertaining  who  was 
the  executor  appointed  by  it;  and  that  she  had  been  in- 
formed that  it  was  not  proved  until  the  22nd  of  January 
1845,  when  it  was  proved  by  the  Defendant  as  the  sole 
executor  thereof;  and  that  she  had  been  advised  that  it 
was  essential  to  the  establishment  of  her  rights,  that  she 
shoold  have  leave  to  file  a  bill  of  review  for  the  purpose  of 
bringing  before  the  Court  the  facts,  discovered  by  her 
as  aforesaid,  of  the  Defendant  having  been  appointed  exe- 
tutor  and  of  his  having  proved  the  toilL    These  state- 
i&ents  are  untrue ;  for,  in  the  first  place,  she  might  have 
ascertained  who  was  the  executor,  by  interrogating  the 
Defendant  on  the  subject:  and  she  was  informed  by 
the  answer  that  the  original  will  was  one  of  the  docu- 
ments in  the  possession  of  the  Defendant:  so  that  she 
must  have  known  that  he  was  the  executor  appointed 
by  the  will.    In  the  next  place,  it  is  not  essential  to  the 
^tablishment  of  her  rights,  as  asserted  by  her  bill,  that 
Qte  Defendant  should  be  brought  before  the  Court  in 
bis  character  of  executor :  and  it  is  not  the  office  of  a 
bill  of  review  to  enable  the  Plaintiff  to  assert  a  new 
right;  but  its  office  is  to  enable  him  to  bring  forward 
tacts  which  existed  before  but  were  discovered  after  the 
decree  in  the  original  suit,  and  which  tend  to  show  that 
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be  is  entitled  to  what  be  asked  by  bis  original  bill.  Id 
this  case,  the  decree  gives  the  Plaintiff  all  the  relier  that 
she  prayed  by  her  original  bill,  and  all  that  she  was  en- 
titled  to  according  to  the  case  made  by  it;  and  there^ 
fore  she  cannot  be  allowed,  consistently  with  the  rules 
of  the  Court,  to  file  a  bill  of  review. 


Mr.  Koe  replied. 

The  Vicb-Chancbllob: 

31st  July.  One  of  the  grounds  on  which  the  Plaintiff  asks  fbi 

leave  to  file  a  bill  of  review,  is  error  apparent  on  the  face 
of  the  decree.   But  Lord  RedesdaU  lays  it  down,  that,  in 
such  a  case,  the  bill  may  be  filed  without  the  leave  of 
the  Court  (i):  and  therefore,  so  far  as  that  ground  ib 
concerned,  the  petition  is  unnecessary. 

The  other  ground  is  the  discovery  of  new  matter  since 
the  decree  was  made  :  and,  in  support  of  that,  the  Plain- 
tiff states,  in  her  affidavit,  that  she  did  not  know  and  had 
no  means  of  ascertaining  who  was  the  executor  appointed 
by  the  will  of  Robey  the  fisither.     But  that  statement  is 


(h)  See  Treat,  on  Plead., 
3rd  edit.,  p.  66. 

It  seems,  from  what  was 
said,  by  the  Vice-ChanceUor^ 
in  the  course  of  the  argu- 
ment in  the  above  case,  to  be 
advisable  to  state,  in  a  bill  to 
redeem  against  a  mortgagee 
in  possession,  that  the  De- 
fendant, and,  if  he  is  not  the 
original  mortgagee,  those  un- 
der whom  he  claims,  have 


been  in  the  actual  occupatioo 
of  the  mortgaged  estate  «» 
owner  or  owners  thereofi  in 
addition  to  stating  thatthejf 
have  been  in  possession  of 
the  estate  and  in  receipt  ^ 
the  rents  and  profits  of  it; 
and  to  pray  that  the  MadtT 
may  set  an  occupation  rent, 
and  include  it  in  his  account 
of  rents  and  profits  received. 
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falsified  by  the  answer,  in  which  the  Defendant  admits  i^A^. 


the  original  will  to  be  in  his  possession.    Therefore  that 
ground  also  fails. 


Trulock 


Petition  dismissed  with  costs.  Bobby- 


In  March,  1847,  the  Plaintiff  filed  a  bill  of  review.      Bill  of  Re- 

which,  after  stating  the  decree  and  the  prior  proceedings  ^'^' 

in  the  original  suit,  in  precisely  the  same  terms  as  they  Ju  support  of  a 

were  stated  in  the  petition,  proceeded  to  allege  that  the  ^>"  of  review  for 
J  11    ,   1       1      XN  o     1  1         1      r  error  m  a  de- 

decree  was  enrolled,  by  the  Defendant,  on  the  6th  of  ^ree,  the  plead- 

Jnne,  1844;  that  the  Master  having  reported  that  he  had  ings  in  the 

not  taken  any  account  of  the  rents  and  profits  of  the  r^fweTtr^  ^^ 

mortgaged  premises  received  by  Bobej/  the  elder,  by  Nothing  can  be 

reason  of  the  decree  not  containin&r  any  direction  that  he  ^^<>^f  d  at  but 
1    11  1  1  1      .       /»       1    1  ,  1  the  decree  Itself, 

snould  do  so,  and  having  found  that  372/.  Ss»lld,  was 

<ltte  to  the  Defendant  for  principal,  interest,  and  costs, 

4e  Master  appointed  tlie  Plaintiff  to  pay  the  same  to  arttes. 

the  Defendant  on  the  30th  of  November,  1844;  that  the       -Kr  ^^^^^' 
Di      .  Mortgagee. 

t^laintiff  took  exceptions  to  the  report,  on  the  ground.       Redemption. 

^ongst  other  things,  that  the  Master  ought  to  have  

certified  that  there  was  not  any  sum  then  due  in  respect  j   *  ®"*'  \^  ^" 

^  '^        deem  against  a 

oi  principal  or  interest  on  the  mortgage;  that  the  ex-  devisee  of  the 
cq)tions  came  on  to  be  heard,  before  the  Vice-Chan-  mortgage,  an 
cellar,  on  the  10th  of  November,  1844,  who  overruled  the  ^ents  received 
same,  and  which  decision  was  afterwards  confirmed,  on  by  the  devisor 
appeal,  by  the  then  Lard  Chancellor;  that  the  372/.  5s,  ^^^ed^^l^^out 
11  rf.  not  having  been  paid  by  the  Plaintiff  to  the  De-  his  being  repre- 
feodaat,  the  Defendant  obtained  an  order  by  which  the  rented  on  the 
Ull  was  dismissed ;  that  the  Plaintiff  was  advised  and 
humbly  insisted  that  the  decree  was  erroneous  in  not 
having  directed  an  account  to  be  taken  of  the  rents  and 
profits  of  the  mortgaged  premises  received  by  Robey  the 
elder,  or  whkh,  without  his  wilful  neglect  or  default^ 

u2 


278 


1846. 


Trulock 

V. 

ROBKY. 


CASES    IN    CHANCERY. 

might  have  been  received  by  him;  and  in  not  having  di- 
rected an  occupation  rent  to  be  fixed  on  the  premises  dur- 
ing the  time  that  Bobey  the  elder  was  in  the  possesion 
thereof;  and  also  in  not  having  directed  that  an  occupa- 
tion rent  should  be  fixed  upon  the  mortgaged  premises 
or  such  parts  thereof  as  had  been  in  the  possession  or 
occupation  of  the  defendant  after  the  death  of  his  father 
and  that  the  Defendant  should  be  charged  therewith,  so 
as  that  the  Plaintiff  might  have  credit,  in  the  account 
to  be  taken  of  what  was  due  on  the  mortgage,  for  the 
rents  and  profits  of  the  mortgaged  premises  received  by^ 
Robey  the  elder,  or  for  a  moiety  thereof,  and  also  foe- 
such  sums  as  the  Master  should  fix  as  a  proper  occupa^ 
tion  rent  for  the  premises  during  the  lifetime  of  IZoiej^ 
the  elder  and  for  the  occupation  thereof  by  the  Defend^ 
ant,  or  for  a  moiety  of  such  occupation  rents ;  and  thaC 
the  decree,  being  so  erroneous  in  respect  of  the  aforesaid 
errors  or  omissions,  ought  to  be  opened,  and  that  tho 
order  dismissing  the  original  bill  ought  to  be  reversed  or 
discharged. 


The  bill  of  review  prayed  that  the  decree  might  be 
reviewed  and  reversed,  or  varied  and  opened,  and  that 
such  directions  might  be  inserted  therein  as  thereinbe- 
fore mentioned ;  or  that  some  other  directions  might  be 
inserted  therein  or  added  thereto,  so  as  to  effect  the  pur- 
poses aforesaid ;  and  that  the  order  of  dismissal  might 
be  reviewed,  and  reversed  or  discharged. 


The  Defendant  demurred  to  the  bill  of  review,  be- 
cause the  Plaintiff  had  not  shewn,  by  it,  any  matter  of 
equity  to  entitle  her  to  the  relief  sought  thereby;  and 
because  there  was  not  any  error  or  matter  of  law  appear- 
ing in  the  body  of  the  decree,  upon  or  for  which  it,  or 
any  of  the  matters  or  things  thereby  settled  or  decreed. 
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ought  to  be  reversed,  set  aside,  impeached,  or  altered ; 
and  because  it  did  not  appear,  by  the  bill  of  review, 
that  the  Plaintiff  had  paid  the  costs  of  dismissal  men- 
tioned or  referred  to  in  the  decree,  or  obtained  any  order 
of  the  Court  dispensing  with  the  payment  of  them. 

Mr.  BetheU,  and  Mr.  Bandett,  in  support  of  the  de- 
murrer, said  that  the  bill  alleged  that  certain  directions 
which  were  not  contained  in  the  decree,  ought  to  have 
been  inserted  in  it;  but  that  the  Court  could  not  decide 
whether  the  decree  ought  or  ought  not  to  have  con- 
tained those  directions,  without  perusing  the  pleadings 
in  the  cause ;  and,  consequently,  that  the  bill  could  not 
be  sustained.  They  added  that,  if  the  pleadings  could 
be  looked  at,  the  matters  alleged  as  errors  would  not  be 
found  to  be  so ;  for  an  account  of  the  rents  received  by 
Jtobey  the  elder,  could  not  have  been  directed  in  a  suit 
to  which  his  personal  representative  was  not  a  party; 
nor  could  the  Master  have  been  directed  to  fix  an  occu- 
pation rent,  in  a  suit  in  which  it  did  not  appear,  from 
the  bill  or  from  the  answer,  that  either  the  Defendant, 
or  bis  fiither  under  whom  he  claimed,  had  been  in  the 
occupation  of  any  part  of  the  mortgaged  premises: 
Perry  v.  Phelips  (c),  Haiff  v.  Homan  (d). 

In  support  of  the  second  ground  of  demurrer,  the 
non-payment  of  costs,  they  referred  to  Pract.  Reg., 
edited  by  Wyait,  page  97,  and  Felton  v.  Earl  Maccles- 
field (e). 

Mr.  ICoe  and  Mr.  Miller,  for  the  Plaintiff,  said  that, 
before  the  new  orders  of  December  1833   came  into 
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(c)  17  Ves.  173.  (d)  8  CI.  &  Fin.  320. 

(e)  1  Vern.  264. 
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operation,  the  pleadings  were  recited  in  and  formed  pa 

of  the  decree  in  the  cause;  that,  by  those  orders,  thi 

were  directed  to  be  referred  to  in  the  decree,  an 

therefore,  they  still  continued  part  of  it ;  indeed  that  1 

bill  of  review  could  be  sustained,  unless  the  pleadings 

the  original  cause  were  allowed  to  be  looked  at :  that  i 

account  of  the  rents  received  by  Robey  the  elder,  migl 

and  ought  to  have  been  directed,  in  the  absence  of  I 

personal  representative,  although  his  estate  could  n 

have  been  charged  (and  the  Plaintiff  did  not  seek 

charge  it)  with  the  balance,  if  any  was  due  from  hin 

Chambers  v.  Goldwin  (/) ;  that  the  original  bill  stall 

and  the  answer  admitted  that  both  Robey  the  elder  ai 

the  Defendant  had  been  in  possession  of  the  mortgagi 

premises;  that  "possession"  was  synonymous,  or,  i 

all  events,  consistent  with,  '^  occupation,''  and,  ther 

fore,  the  decree  ought  to  have  directed  the  Master  \ 

fix  an  occupation  rent  and  to  take  an  account  of  it  a 

well  as  of  the  rents  and  profits  received  by  the  fiithe 

and  son,  and  to  set  off  the  amount  against  what  the  Ma$ 

ter  should  find  to  be  due  on  the  mortgage.     [The  Fi« 

Chancellor. — The  bill  states  that  the  decree  is  erroneoa 

on  the  face  of  it.  I  admit  that  it  does  not  state  so,  express 

ly;  but  it  must  be  taken  so  to  state;  for, otherwise, it  couh 

not  have  been  filed,  as  it  has  been,  without  the  leave  0 

the  Court.     It  sets  forth  the  bill  pretty  much  at  length 

and  then  it  says  that  the  Defendant  put  in  his  answe 

on  a  certain  day,  and  thereby  stated,  amongst  other  tlmgt 

How  can  I  say  that  the  decree  is  erroneous  on  the  fiwa 

of  it,  when  those  other  things,  which  are  not  set  fort! 

and  which  are  not  stated  to  be  irrelevant  to  the  purposes 

of  the  bill,  might  so  far  have  controlled  the  effect  of  the 

things  that  are  specifically  set  forth,  as  not  to  make  the 


(J)  9  Ves.  854:  see  269. 
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decree  erroneous  on  the  face  of  it?]  The  bill  sets 
forth  that  part  of  the  answer  on  which  the  decree  was 
fouDdedy  and  which  was  necessary  to  shew  that  the 
decree  is  erroneous  on  the  face  of  it  [The  Vice-Chan' 
fle/^.—How  am  I  to  be  satisfied  of  that,  unless  I  see 
the  whole  of  the  answer  ?  If  you  were  entitled  to  have 
an  account  of  the  rents  received  by  Robey  the  elder, 
why  did  you  not  pray  for  it  ?  why  did  you  expressly 
limit  the  account  prayed  for  by  your  bill,  to  the  rents 
and  profits  received  by  the  Defendant  ?  ]  The  bill  al- 
leged that  Robey  the  elder  had  been  in  receipt  of  the 
rents,  and  it  prayed  for  an  account  of  what  was  due  on 
the  mortgage,  and  also  for  general  relief.  But  the  ac- 
count of  what  was  due  on  the  mortgage,  would  of  itself 
have  included  an  account  of  the  rents  received  by  Robey 
the  elder.  [The  Vice-Chancellor. "^Ihe  contrary  was 
decided  by  the  Lord  Chamellor,  when  you  appealed 
from  my  order  on  the  exceptions  to  the  Master's  report 
If  you  were  entitled  to  have  the  account  under  the 
prayer  for  general  relief,  that  prayer  would  have  en- 
titled you  to  ask  also  that,  if  Robey  the  elder  should  be 
found  to  have  received  more  than  was  due  to  him  on  the 
mortgage,  the  surplus  might  be  repaid  to  you.]  We 
could  nut  have  asked  nor  did  we  ask  for  that,  because 
his  personal  representative  was  not  a  party  to  the  suit 


1846. 


Trulock 

V. 
ROBXY. 


Lastly,  we  submit  that  the  decree  is  erroneous  on 
Ae  face  of  it,  because  it  directs  the  costs  of  the  suit  to 
^  paid  by  the  Plaintiff  in  the  first  instance ;  whereas  it 
^ught  to  have  directed  that,  if  the  mortgage  debt  was 
*^fied  when  the  Defendant  took  possession  of  the  pre- 
i>^,  he  should  pay  the  costs:  Quarrell  v.  Beck- 
ford  (g),  Wilson  v.  Metcalfe  (A). 


(g)  1  Madd*  369. 


(A)  1  Ru8s.  530. 
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Trvlock 

V. 
SOBKT* 


The  Vice-Chakcbllor: 
I  shall  allow  the  demurrer;  because  a  bill  of  rem 
filed  without  the  leave  of  the  Court,  can  be  sustain 
only  on  the  ground  of  error  appearing  on  the  face  oft 
decree. 


The  outline  of  the  case  is  this*  In  1767  the  Pl» 
tifPs  ancestor  mortgaged  certain  copyhold  tenements 
Henry  Curtis  in  fee.  In  1774  John  Robetf,  the  father 
the  Defendant,  paid  off  the  mortgage,  and  the  moi 
gagee  surrendered  the  tenements  to  him  in  fee;  afl 
which  he  entered  into  the  possession  and  receipt  of  tl 
rents  of  the  tenements.  In  1804  he  purchased  ti 
equity  of  redemption  in  a  moiety  of  the  tenements.  J 
1817  he  died,  having  devised  all  his  copyhold  teoi 
ments  and  hereditaments  to  the  Defendant  in  fee.  11 
Defendant,  upon  his  father's  death,  entered  into  ik 
possession  and  receipt  of  the  rents  of  the  mortgage 
tenements. 


The  Plaintiff  derives  her  title  to  the  unsold  moiety  < 
the  equity  of  redemption,  by  descent  from  the  origin 
mortgagor;  and,  in  1838,  she  filed  her  bill  against  tl 
Defendant,  and,  after  alleging  in  it,  that  the  whole  * 
almost  the  whole  of  the  moiety  of  the  mortgage  monc 
and  interest  due  in  respect  of  her  moiety  of  the  ten^ 
ments,  had  been  satisfied  and  discharged  by  means 
the  rents  received  by  the  Defendant,  she  prayed  for  i 
account,  not  of  the  rents  received  by  Rohty  the  ddi 
but  only  of  the  rents  received  by  the  Defendant ;  so  th; 
she  deliberately  avoided  asking  for  an  account  of  tl 
rents  received  by  Robey  the  elder.  It  is  true  that  si 
did  ask  for  general  relief,  and  that,  in  point  of  law,  si 
was  entitled  to  an  account  of  the  rents  received  by  Rolh 
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the  elder ;  but,  as  she  asked  only  for  an  account  of  the 
rents  received  by  the  Defendant,  I  am  by  no  means  cer- 
ta.iD  that  she  could  have  had  an  account  of  the  rents  re- 
ceived by  Robey  the  elder  under  the  prayer  for  general 
relief,  especially  as  she  had  alleged,  by  her  bill,  that 
the  whole  or  almost  the  whole  of  the  mortgage-money 
and  interest  had  been  satisfied  by  the  rents  received  by 
the  Defendant. 


1846. 


TnuLOCK 

V. 
ROBBV. 


The  bill  of  review  states  that  the  Defendant  put  in  his 
answer  to  the  original  bill,  and  thereby  stated,  ''amongst 
other  things."  It  appears,  therefore,  on  the  face  of  the 
bill  of  review,  that  the  decree  was  made  on  bill  and  an- 
swer, and  that  there  were  other  things  in  the  answer 
than  those  which  the  bill  of  review  sets  forth.  How 
then  am  I  to  say  that  those  other  things  (which,  it  is 
observable,  receive  no  character  or  colour  from  the 
statements  iu  the  bill  of  review),  might  not  have  shewn 
that  something  was  due  to  the  Defendant?  and  then,  it 
would  have  been  right  not  to  order  the  costs  to  be  paid 
by  the  Defendant  As,  then,  it  is  impossible  for  me  to 
say,  from  the  statements  in  this  bill,  that  the  decree  is 
wrong  upon  the  face  of  it,  I  shall  allow  the  demurrer*. 


*  The  above  judgment  proceeds  upon  the  assumption  that, 
where  a  bill  of  review  impeaches  a  decree  for  error  on  the 
^«  of  it,  the  pleadings  may  be  referred  to  for  the  purpose 
^  deciding  the  point.  But  the  Lord  Chancellory  when  the 
*^  came  before  him,  on  appeal,  in  Michaelmas  Term  1847, 
^d,  as  Lord  Eldon  had  done  in  Perry  v.  PhelipSy  17  Ves. 
'7B,  that  nothing  but  the  decree  could  be  looked  at.  His 
^^^fdship  said,  in  the  course  of  his  judgment,  that  the  Plain- 
tiff either  did  not  ask,  at  the  hearing  of  the  original  cause, 
*or  an  account  of  the  rents  received  by  Robey  the  elder,  or 
«ie  did  ask  for  It  and  was  refused :  that,  if  bhe  did  not  ask 
'^rit,  she  had  no  right  to  complain  ;  and,  if  she  did  ask  for 
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1846.         >^  and  was  refused,  the  filing  of  a  bill  of  review  was  not  U^ 
^        '     proper  course  to  get  the  decree  set  right. 


Trulock 

V. 
UODIY. 


His  Lordship,  however,  aflSrmed  the  Vice-Chancellor  %  ord^i 


1846: 
29th  May. 

Partition, 

In  a  suit  for 
partition,  if  a 
reference  is  ne- 
cessary to  as- 
certain the 
interests  of  the 
parties,  the  di- 
rection for  the 
commission 
ought  to  be 
postponed  until 
the  hearing  for 
further  direc- 
tions. 


COLE  V.  SEWELL. 

IN  this  case,  the  Vice-Chancellor  said  that,  in  a  suit 
for  partition,  if  a  reference  is  necessary  to  ascertain  the 
shares  and  interests  of  the  parties,  the  direction  for 
issuing  the  commission  ought  not  to  be  embodied  in 
the  decree  on  the  hearing,  but  ought  to  be  postponed 
until  the  Master  has  made  his  report  and  the  cause 
comes  on  for  further  directions  (a). 

Mr.  Stuart,  Mr.  Hislop  Clarke,  and  Mr.  Shebbeare 
were  counsel  in  the  cause. 


(a)  See  Seton  on  Decrees,  187  et  seq.,  and  The  Jiii/meif 
General  v.  Hamiltony  and  other  cases  there  referred  to. 


CASES    IN    CHANCERY.  2B6 


ROBERTSON  v.  LOCKIE.  ^^4^: 

29th  May. 

tides  of  partnership  between  the  Plaintiff  and      „    ^ 

.     ,  1       ,  .  .  ,  ,  rartnershtp. 

endanty  dated  m  1841,  either  party  was  to  be  at     Dissoluti 

JO  dissolve  the  partnership  on  the  31st  of  De-        Lunatic. 

in  any  subsequent  year,  by  giving  six  months'  -; — 

)  the  other  party.  The  Defendant  having  become  %  articles  of 
^     J  0  partnership  be- 

d  in  his  intellects,  the  Plaintiff,  in  June,  1846,  tween  /i.  and  B. 
lim  with  notice  to  dissolve  the  partnership  on  the  ^^®  partnership 
December  following ;  and  the  bill,  which  was  solved  on  either 
January   1846,  prayed   that  the   partnership  party  giving 

•e  declared  to  have  been  dissolved  on  that  day,  ^^^  ^[^f^  ®'^ 

•' '  months  notice, 
tthe  affairs  of  it  might  be  wound  up.  a.  gave  the  re- 

quired notice. 
Held  that  it 
3eiheU  and  Mr.  Seathfieldj  for  the  Plaintiff,  con-  was  effectual, 

that  the  power  to  dissolve  the  partnership  was  notwithstanding 
able  on  the  happening  of  any  event  which  made  ^j,gn  it  was 
.ble  to  put  an  end  to  the  partnership ;  and,  con-  given. 
iy,  that  the  notice  was  effectual,  notwithstanding 
endant's  lunacy. 


inderdon  and  Mr.  Smythcy  for  the  Defendant, 
it  the  case  was  not  provided  for  by  the  articles, 
t  the  notice  was  ineffectual,  because  it  was  served 
person  who  was  perfectly  incompetent  to  accept 
that  the  partnership  ought  to  be  declared  to 
olved  from  the  date  of  the  decree:  Besch  v. 
(a);  Kirby  v.  Carr  (J) ;  Joy  v.  Birch  (c). 


Iiill.  172.  (6)  3  You.  &  Coll.  Ex.  Ca.184. 

(c)  4  CI.  &  Fin.  57. 
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The  Vicb-Chancellor  : 
This,  to  a  certain  extent,  is  a  new  point;  but,  a 
parties  had  contracted  that  their  partnership  s 
be  dissolved  on  six  months'  notice  being  givei 
opinion  is  that,  when  the  notice  was  given,  every 
was  done  that  the  parties  had  agreed  should  be  d< 

This  case  is  not  analogous  to  Besch  v.  FroUch ;  ; 
that  case,  no  notice  was  given.  It  does  not  foUoi 
cause  the  Defendant  was  insane,  that  he  did  not  \ 
that  the  notice  was  a  notice  to  dissolve  the  partnei 
If  he  had  been  perfectly  deaf  and  blind,  the  notice  ? 
have  been  effectual.  But,  whether  he  knew  it  oi 
I  am  of  opinion  that,  as  a  notice  was  given  conforo 
to  the  terms  of  the  articles,  it  was  perfectly  soffic 
for  the  party  who  served  it,  was  not  bound  to  find  ui 
standing  for  the  party  on  whom  it  was  served.  Tl 
fore,  I  shall  declare  that  the  partnership  was  dissc 
on  the  31st  December  1845. 
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LYON  t;.  COWARD.  ^^46: 

LYON  t;.  BALL.  ^g^^M^ 

Thomas  ASHTON,  the  testator  in  the  cause,  aRer  ^«'^- 

making  certain  bequests  to  his  wife  and  giving  one-       ons  ruction. 

fourth  of  the  sum  of  1,600/.  to  his  sister  Martha  Lyon,        construed 

another  fourth  to  his  sister  Alice  Davits,  another  fourth        Children. 

to  his  sister  Ann  Whitfield^  and  the  remaining  fourth  to  ^ 

his  sister  Phebe  Lewis,  for  their  lives  respectively,  gave  his  residuary 

all  the  residue  of  his  estate,  whether  real  or  personal,  to  r^al  and  per- 

his  wife  and  James  Trotter,  John  Bibly,  and  Thomas  ^^^^^^  \^  ^ 

Trotter,  their  heirs,  executors,  administrators,  and  as-  trust  to  pay  the 

signs :  *'  Upon  trust  to  pay  to,  or  permit  and  suffer  my  rents,  interest 

.,     .^    ^  .        ,,.,,..        .         ,  and  dividends 

said  wife  to  receive  the  rents,  dividends,  interest,  and  thereof,  to  his 

produce  of  the  said  residue  of  my  estate  and  effects,  for  wife  for  her  life, 

her  own  use  and  benefit,  for  and  during  the  tenn  of  her  ^cea^^^oheW 

natural  life,  and,  on  her  decease,  then  upon  trust  that  convert  into 

they,  the  said  James  Trotter,  John  Bibby,  and  Thomas  money,  collect 

'trotter,  or  the  survivors  or  survivor  of  them,  his  execu-  g^mg  ^^^  ^^ 

tors  or  administrators,  do  and  shall,  immediately  or  as  pay  and  divide 

soon  as  convenient  after  the  decease  of  my  said  wife,  ojfgi"the*^V^ 

sell  and  absolutely  dispose  of,  convey  and  convert  into  unto  and 

money  all  the  said  residue  of  my  said  estate  and  effects,  equally  between . 

and  amongst 
such  of  the  chil- 
dren of  his  sisters  Martha^  Phebe ,  Alice,  Sfc,  as  might  be  living  at 
the  time  of  the  decease  of  his  voife,  and  the  issue  of  such  of  them  as 
might  be  then  dead,  in  equal  shares  and  proportions,  such  issue  only 
to  take  the  share  which  their  respective  parents  would  have  taken 
if  living;  provided  such  children  or  issue  should  then  have  attained 
twenty^one,  otherwise  to  pay  to  them  the  interest  of  their  shares 
until  they  ^ould  attain  that  age,  and  then  to  pay  them  the  prin- 
cipal. The  testator's  wife  survived  him.  Each  of  his  sisters  had 
several  children.  A  child  of  Martha  died  before  the  testator's 
wife,  leaving  children,  and  one  of  those  children  also  died  before 
the  testator's  wife:  Held,  nevertheless,  that  that  one  took  a  vested 
and  transmissiole  interest  in  the  testator's  residuary  estate. 
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1846.  either  by  public  auctian  or  private  contract,  in  such 


Lyon 


manner  as  they,  or  the  survivors  or  survivor  of  them, 
his  executors  or  administrators,  shall  think  proper,  for 
CowABD        ^^^  ^^^^  P"^^  ^°^  prices  and  most  money  that  can  be 
reasonably  had  or  gotten  for  the  same,  or  which  they^ 
or  the  survivors  or  survivor  of  theoiy  bis  executors  or 
administrators,  in  their  or  any  of  their  judgment,  shall 
think  so ;  and  also  collect,  get  in,  and  receive  all  sums 
of  money  which  may  be  due  upon  mortgage  or  other 
security  or  securities ;  and,  after  payment  of  the  costs, 
charges,  and  expenses  attending  such  sale  or  sales,  and 
the  calling  in  such  sum  or  sums  of  mcuiey  as  aforesaid, 
upon  trust  that   they,  the  said   James   Trotter,  John 
Bibly,  and  Thomas  Trotter,  or  the  survivors  or  survivor 
of  them,  his  executors  or  administrators,  do  and  shall 
pay,  distribute  and  divide  the  monies  to  arise  from  such 
sale  or  sales  and  to  be  collected,  got  in,  and  received  as 
aforesaid,  unto  and -equally  between  and  amongst  suck  of 
the  childreji  of  my  sisters,  Martha  Lyon,  Phebe  LewiSt 
Alice  Davies,  Hannah  Cook  by  her  late  husband  Tho- 
mas Cook,  and  of  my  late  sistei-s,  Elizabeth  Skillicornt 
Margaret  Plant,  Mary  Hill,  and  Ellen  Trotter,  as  may 
be  living  at  the  time  of  the  decease  of  my  said  ttife,  and 
the  issue  of  such  of  them  as  may  be  then  dead,  in  equal 
shares  and  proportions,  such  issue,  respectively,  how- 
ever, only  to  take  and  be  entitled  to  the  share  or  shares 
which  his,  her  or  their  parent  or  parents  would  liave 
been  entitled  unto  and  taken  if  living,  provided  all  the 
children  of  my  said  sisters  or  the  issue  of  such  deceased 
children,  may  then  have  attained  the  age  of  twenty-one 
years,  otherwise,  only  to  pay  or  transfer,  unto  such  of 
them  as  may  have  attained  the  said  age  of  twenty-one 
years,  his,  her  or  their  proportionate  share  of  the  said 
residue  of  my  estate,  and  paying  only  the  interest  and 
produce  of  the  proportionate  part  or  share  of  such  child 
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orchildren,  or  the  issue  of  such  deceased  child  or  chil-  1846. 

dren,  as  may  not  have  attained  the  said  age  at  the  de-      '        ^        ' 
ceaie  of  my  said  wife,  to  and  for  the  use  and  benefit  of         l^^ov 
BQch  child  or  children,  or  the  issue  of  such  deceased       p 
child  or  children,  until  they  shall  respectively  attain  the 
said  age  of  twenty-one  years;  and,  on  their  respectively 
attaining  that  age,  then  upon  trust  to  pay,  distribute 
and  divide  to  each  of  them  respectively,  their  respective 
shares  of  the  said  residue  of  my  estate.'^ 

The  testator  died  in  1824.  Phebe  Lewis  died  in  his 
lifetime.  Martha  Lyon,  Alice  Uavies,  and  Hannah 
Cook  died  before  his  widow.  Martha  Lyon  had  issue 
five  children,  all  of  whom  were  living  at  the  testator's 
death.  Three  of  them  died  before  his  widow.  One  of 
those  three  had  two  children,  Abel  Lyon  and  Thomas 
Lyon.  Thomas  died  shortly  brfore  the  testator's  widow; 
Abel  survived  her,  and  was  a  Plaintiff  in  the  cause. 
Pkde  Letois  had  two  children,  the  issue  of  her  first 
marriage.  One  of  them,  whose  name  was  Thomas 
Ward,  died  in  the  testator's  lifetime,  leaving  four  chil- 
dren. One  of  the  four,  whose  name  also  was  Thomas 
Ward,  survived  the  testator,  but  died  before  the  tes- 
tator's widow.     She  died  in  1843. 

On  the  hearing  of  the  cause  for  further  directions, 
the  question  was  whether  the  interests  of  the  grand- 
children of  the  testator's  sisters  under  his  will,  were 
^fisted,  or  were  contingent  on  their  survivbg  the  testa- 
^^B  widow. 

Mr.  Stuart  and  Mr.  Prior,  for  the  Plaintiffs,  said 
^^t  the  interests  of  the  grandchildren  of  the  testator's 
^^^ters  were  contingent  on  their  surviving  the  testator's 
^dow;  for  the  will  contained  no  gift  except  in  the 
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1846.  direction  to  pay,  and  that  the  time  of  payment  wai 

*        "  '     death  of  the  testator's  widow;  and,  as  Thamm  2 

^^ov  j^j  Thomas  Ward  the  younger,  died  in  her  lifetinu 

^    ^'  interest  in  the  testator^s  residuary  estate  vested  in  tl 

C^O  yfJL  K  D 

Bennett  y.  Merriman  (a) ;  BiUingsUy  ▼.  Wilb  (6). 

Mr.  James  Parker  and  Mr.  FoUett,  for  the  pen 
representatives  of  Thomas  Lyon  and  I7iomas  Ward 
younger,  said  that  the  word  ''  issue  "  in  the  will,  m 
"children;"  PruenY.  Osborfie{c);  and  that  there 
nothing  in  the  will  to  shew  that  the  words,  ''  livin 
the  decease  of  my  said  wife,"  applied  to  the  cbildn 
the  children  of  the  testator's  sisters;  that,  in  BilUm 
V.  Wills,  it  was  impossible  to  ascertain  the  persons 
were  to  take,  until  the  time  of  payment,  and  that 
time  of  payment  in  the  present  case,  was  the  attainn 
by  the  children  and  their  children,  of  the  age  of  twe 
one.  [The  Vice-ChanceUor. — Are  not  the  issue  < 
deceased  child  to  take  their  parent's  share  as  jo 
tenants?]  No;  they  are  to  take  it  in  equal  shares  1 
proportions,  and,  consequently,  as  tenants  in  commo 

Ml-.  Sptarrier  appeared  for  another  party. 

The  Vice-Chancellob  : 
In  this,  as  in  every  other  case  in  which  I  am  cal 
upon  to  put  a  construction  upon  the  language  of  a  w 
ten  instrument,  I  must  consider  what  the  words  used 
the  author  of  the  instrument,  naturally  import;  a 
although  a  contingency  may  have  happened  which 
did  not  contemplate,  I  must  give  effect  to  the  wo 
which  he  has  used. 

(fl)  6  Beav.  360.  {b)  3  Atk.  219. 

(c)  Ante,  Vol.  XI.,  p.  134. 
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The  testator  in  the  present  case,  plainly  contemplated, 
^with  regard  to  the  children  of  his  sisters,  that  they,  or 
Bome  of  them  at  least,  might  die,  in  the  lifetime  of  his 
^'ife,  leaving  issue  :  but  it  is  not  equally  plain  that  he 
contemplated  that  any  child  of  his  sisters  might  die,  in 
the  lifetime  of  his  wife,  leaving  issue,  which  issue,  also, 
might  die  in  the  lifetime  of  his  wife.     But,  whether  he 
did  or  did  not  contemplate  that  event,  if  the  words 
which  he  has  used  are  sufficient  to  carry  a  share  of  his 
property  to  the  issue  so  dying,  I  cannot  take  it  away, 
merely  because  it  may  be  supposed  that  the  testator, 
if  his  attention  had  been  called  to  that  state  of  circum- 
stances, would  have  said  that  he  did  not  intend  his  words 
to  have  such  an  effect. 


1846. 


Lyok 
Coward. 


The  testator  directs  his  trustees  to  sell  and  convert  into 
money,  and  to  collect,  get  in  and  receive  all  the  residue  of 
his  estate  and  effects,  as  soon  as  convenient  after  the 
decease  of  his  ^fe ;  and  to  pay,  distribute  and  divide 
the  monies  to  arise  from  such  sale  or  sales  and  to  be 
collected,  got  in  and  received  as  aforesaid,  unto  and 
equally  between  and  amongst  such  of  the  children  of  his 
sisters  as  might  be  living  at  the  time  of  the  decease  of 
his  wife,  and  the  issue  of  such  of  them  as  might  be  then 
dead,  in  equal  shares  and  proportions :  and  I  am  of 
opinion  that,  inasmuch  as  the  words:   '^between  and 
^ongstsuch  of  the  children  of  my  sisters,''  precede  the 
gift  of  the  whole*,  the  words:  "in  equal  shares  and  pro- 
Portions,''  which  occur  afterwards,  must  be  taken  to  be 
applicable  to  the  issue.    The  words,  then,  are :  "such 
'^sne  only  to  take  and  be  entitled  to  the  share  or  shares 
^hich  his,  her  or  their  parent  or  parents  would  have 
^^^n  entitled  to  and  taken  if  living."     So  that  the  chil- 
^«^n  living  at  the  death  of  the  widow,  are  all  to  take 
^^ually;  and  the  issue  of  a  child  then  dead,  are  to  take. 
Vol.  XV.  x 


♦  Sic. 
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1846*  equally  amongst  thenii  the  share  which  their  deceased 
parent  would  hate  taken.  In  this  latter  clause  the  testator 
geems  to  take  it  for  granted  that  the  issue  of  a  deceased 
CowARDi  child  would  surtive  his  wife ;  and  he  directs  that  they 
shall  take  and  be  entitled  to  the  share  which  their  parent 
would  haYe  been  entitled  to  and  taken^  if  living.  As 
then  the  share  of  a  deceased  child  is  given  to  the  issue 
of  that  childy  generally^  and  as  they  are  to  take  it  in 
equal  shares  and  proportions,  I  shall  declare  that,  ac- 
cording to  the  true  construction  of  the  will|  Thomas 
Lyon  and  Thomas  Ward  the  younger,  took  vested  inter- 
ests transmissible  to  their  principal  representatives,  in 
the  residuary  estate  of  the  testator,  and  that  the  Defend- 
ants Ftter  Ball  and  Henry  Heatley  Wardj  their  per- 
sonal representatives,  are  entitled  to  their  shares  re- 
spectively (rf). 


The  testator's  sisters  having  had  t#enty-three  chil- 
dren amongst  them,  the  order  on  further  directions 
declared  that,  according  to  the  true  construction  of  the 
will,  the  residuary  real  and  personal  estate  of  the  tes- 
tator was  divisible  into  twenty-three  parts  or  shares, 
which  became  vested,  as  personal  estate,  in  the  persons 
thereinafter  mentioned,  (that  is  to  say),  one  of  such  parts 
or  shares  in  the  Plaintiff  Abel  LyoUy  and  in  Thomas 
Lyon  deceased,  in  equal  shares  as  tenants  in  common, 
another  of  such  parts  or  shares  in  the  Defendants,  John 
Ward,  Henry  Heatley  Ward,  and  Phebt  Ann  Ward, 
(who  were  the  surviving  children  of  Thomas  Ward  the 
elder),  and  in  Thomas  Ward  the  younger,  deceased,  in 
equal  shares  as  tenants  in  common,  &c»,  &c. 

(J)  See  Macgregor  v,  Macgregor,  2  Coll.  192. 
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1846: 
29th  May. 
PARKIN  t;.  HODGKINSON. 


Vesting, 

1  HE  testator  in  this  cause^  after  giving  a  house  and  an     r    g*r  ^' 

annuity  of  300  /.  to  his  sister  for  her  life,  and  making  

bequests  to  other  persons,  proceeded  thus:  "as  to  all  Testator  gave 
the  rest,  residue  and  remainder  of  my  real  and  personal  j^j^  ^^^^  ^^^  pg^, 
estate  whatsoever  and  wheresoever,  subject  to  the  life  es-  sonal  estate  to 
tate  hereinbefore  given  and  to  the  payment  of  the  lega-  f^rhtrthre^"*^ 
cies  hereinbefore  contained,  I  give,  devise  and  bequeath  nephews,  their 
the  same  to  my  dear  nephews,  George  Parkin,  Benjamin  heirs,  &c.,  as 
farhin  and  James  Parkin,  the  children  of  my  deceased  ^^^^  ^j^h  cross 
brother  James  Parkin  and  Sarak  his  wife,  and  to  their  remainders  and 
heirs,  executors,  administrators  and  assigns  for  ever,  as  "?°^"^.®  f"""" 
tenants  in  common  and  not  as  joint  tenants,  with  cross-  case  any  of 
remainders  between  them  as  to  my  real  estate,  and  with  ^hem  should  die 
benefit  of  survivorship  as  to  my  personal  estate,  in  case  gi^ares  in  the 
any  of  them  should  die  before  their  shares  in  the  trust  trust  property 
property  shall  become  re^^erf  in  Mem  respectively;  which  sno^cl  become 
I  desire  may  not  be  shared  till  the  decease  of  my  dear-  which  he  de- 
ft/ sister  aforesaid  and  my  younqest  nephew  arrive  at  sired  might  not 
a  /•/     .    /•  A    /tj-     '^  .•      be  5/iflret/ until 

m  age  of  twenty-f our  years.     And  I  direct  my  executrix,  his  youngest 

executors  and  trustees  hereinafter  named  (who  are  to  nephew  should 

have    the  management  of  my  real  estate  during  the  ^'*^*[*  ^^d"!!^* 

|ninorities  of  my  said  nephews),  by  and  out  of  the  rents,  directed  his 

'^ues  and  profits  of  my  said  residue  of  real  and  personal  trustees  to 

^tate,  to  advance,  in  addition  to  what  has  been   left  educate  them 

them  by   their   uncle,    George  Parkin,  such  sum  and  out  of  the  in- 

aums  of  money  as  may  be  wanted  for  the  maintenance  ^^^^  ,    j®  . 

.  .  property,  during 

^nd  education  of  my  said  nephews  respectively  during  their  minorities. 

their  minorities.     It  is  my  wish  that  they  shall  all  finish  The  nephews 
their  education  at  some  of  the  great  public  schools,  and,  ^Yie  testator's 

death. 
Held,  nevertheless,  that  they  took  vested  interests  under  the  will. 

x2 
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1846.  niy  nephew  George  especially,  be  sent  either  to  Oxfon 

*  or  Cambridge  University.    I  also  direct  that  they  shoulc 

Parkik        |jg  brought  up  either  to  professions  or  business/' 

H000KIN8ON.        ^  ,.,.,,  , .     ,  1 

The  testator  died  in  May  1836 :  at  his  decease,  al 

his  nephews  named  in  his  will,  were  infants ;  and  hi 

nephew,  George^  was  his  heir.    His  sister  died  in  Janu 

ary  1843. 

In  June  1843  the  bill  was  filed  by  James  ParAm,  wh< 
was  still  under  age,  against  the  surviving  executor  of  th 
will,  and  George  and  Benfamin  Pcwkin,  (both  of  whoa 
had  attained  twenty-one),  and  the  executors  of  the  tes 
tator's  sister  and  an  incumbrancer  on  George  Parian* 
share  of  his  late  uncle's  property,  praying  that  thi 
rights  of  all  parties  under  the  will  might  be  declared 
and  that  the  trusts  of  the  will  might  be  performed  under 
the  direction  of  the  Court. 

Mr.  Stuart  and  Mr.  Simpson  for  the  Plaintiff,  and 
Mr.  Lloyd  for  the  other  nephews  of  the  testator,  said  that 
their  clients  took  vested  interests  in  the  testator's  resida- 
ary  real  and  personal  estate ;  for  there  was  a  clear  gift 
of  it  to  them  ;  and  provision  was  made  for  their  mainte- 
nance ;  and  that  the  will  contained  a  direction  as  to  the 
time  at  which  the  property  should  be  shared  amongst 
them,  but  no  direction  as  to  the  time  at  which  it  should 
vest  in  them. 

Mr.  Hall  J  for  the  executoi"s  of  the  testator's  sister, 
who  was  one  of  his  next  of  kin,  said  that  it  was  clear, 
from  the  will,  that  the  testator  did  not  intend  his  pro- 
perty to  vest  in  his  nephews,  until  the  time  at  which 
it  was  to  be  shared  by  them ;  and  that,  that  time  not 
having  arrived,  their  interests  were  still  contingent. 
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The  Vice-Chancellor  : 

There  is^  first  of  all,  an  absolute  gift  to  the  nephews, 
their  heirs,  executors,  administrators  and  assigns,  as  ten- 
ants in  common.  Then  comes  the  clause:  ''with  cross- 
remainders  between  them  as  to  my  real  estate,  and  with 
benefit  of  survivorship  as  to  my  personal  estate,  in  case 
any  of  them  shall  die  before  their  shares  in  the  trust 
property  shall  become  vested  in  them/'  It  seems  to  me 
that  that  clause  is  wholly  void  :  but,  if  any  meaning  is 
to  be  attributed  to  it,  it  is:  ''  if  any  of  them  shall  die  in 
my  lifetime."  Then  follows  the  clause:  ''which  I  desire 
may  not  be  shared  till  the  decease  of  my  dearest  sister 
and  my  youngest  nephew  arrive  at  the  age  of  twenty- 
four  years."  That  is  a  direction  solely  as  to  the  sharing, 
aod  not  as  to  the  vesting  of  the  property. 

Declare  that,  on  the  testator's  decease,  his  residuary 
real  and  personal  estate  vested  absolutely  in  his  ne- 
phews. 


1846. 

^ i ' 

Parkik 
hodgkinson. 


ANDREWS  V.  LOCKWOOD  AND  ABDY. 
(See  ante,  p.  153.) 

1  HE  Lord  Chancellor  reversed  the  order  in  this  case, 
on  the  ground,  as  the  Reporter  was  informed,  that  the 
^legation  as  to  the  delivery  up  of  the  documents, 
ought  not  to  have  been  inserted  in  the  plea :  but  his 
Lordship  did  not  express  any  opinion  upon  the  question 
whether  the  rulo  that  there  shall  be  no  revivor  for  costs, 
^'Jght  to  be  altered,  in  consequence  of  decrees  of  courts 
of  equity  having,  under  1  &  2  Vict.  c.  110,  s.  18,  the 
^^tne  effect  as  judgments  at  law. 


1848: 
Mich.  Term. 
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2i8t  January. 
' ^    --^ 

Practice, 
New  Orders. 
Publication, 

If  a  cause  was 
at  issue  before 
the  Orders  of 
May  1845 
came  into  opera- 
tion, publica- 
tion in  it  does 
not  pass  either 
under  the  111th 
Order,  or  by 
giving  rules  ac- 
cording to  the 
old  practice : 
but  a  special 
order  must  be 
made  for  the 
purpose. 


THOMAS  t;-  LEWIS. 

This  cause  had  been  put  completely  at  issue,  so  long 
ago  as  the  year  1816,  by  filing  a  replication  and  after- 
wards serving  a  subpcena  to  rejoin,  according  to  the 
then  existing  practice  of  the  Court.  No  further  pro- 
ceeding took  place  in  the  cause  until  November  1847; 
when  the  Plaintiff  moved  for  leave  to  withdraw  the 
replication  and  to  file  a  new  one  in  the  form  pre- 
scribed by  the  93rd  General  Order  of  May  1845  (a) : 
but  the  Vtce-Chancellor  refused  the  application.  In 
December  following,  the  Defendant  moved  to  dismiss 
the  bill  for  want  of  prosecution :  whereupon  the  Vice* 
Chancellor  ordered  that  the  Plaintiff  should  set  down 
the  cause  for  heaiing  on  or  before  the  16th  of  February 
then  next,  or  the  bill  to  be  dismissed.  On  the  18th 
of  December  1847,  two  witnesses,  on  behalf  of  the 
Plaintiff,  were  examined  by  one  of  the  examiners  of  the 
Court. 


A  motion  was  now  made,  on  behalf  of  the  Defendant, 
that  the  depositions  of  those  witnesses  might  be  sup- 
pressed, on  the  ground,  stated  in  the  notice  of  motion, 
that  the  witnesses  had  been  examined  after  publication 
in  the  cause  had  passed. 

Mr.  Bethell  and  Mr.  Terrell^  in  support  of  the  motion, 
said  that  the  Orders  of  May  1846,  applied  to  all  suits 
that  were  pending  (as  the  present  was)  on  the  28th  of 
October  1846,  when  those  Orders  took  effect  (ft),  and 
that  the  111th  Order  directed  that  publication  should 


(a)  See  Beavan's  Ord.  3 1 9. 


(b)  Ibid,  273  &  379. 
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ftiBs,  witboat  rule  or  order,  on  the  expiration  of  two 
months  after  replication  filed;  and,  as  the  replication 
in  the  present  case,  had  been  filed  in  1816,  the  witnesses 
oamed  in  the  notice  of  motion,  were  examined  long  after 
publication  in  the  cause  had  passed. 

Mr,  Stuart  and  Mr.  Retuhaw,  for  the  Defendant, 
•aid  that  the  cause  was  put  at  issue,  according  to  the 
old  practice,  many  years  before  the  New  Orders  were 
promulgated ;  and  therefore  it  was  dehors  those  Orders ; 
and  that  the  replication  spoken  of  in  them,  by  the  filing 
of  which  the  times  for  examining  witnesses  and  passing 
publication,  were  regulated,  was  a  replication  in  the 
form  prescribed  by  the  93rd  Order,  and  not  a  replica- 
tion in  the  old  form ;  and,  consequently,  that  publica- 
tion in  the  cause  could  not  pass  according  to  the  111th 
Order,  but  rules  to  pass  it  must  be  given,  according  to 
the  old  piractice;  Wheatky  y,  Wheatley(e). 

Mr.  Bethell,  in  reply,  said  that  Wheatleif  v.  Wheatky 
decided  that  rules  to  pass  publication  could  no  longer 
be  given:  that,  on  the  28th  of  October  1845,  the  old 
practice  was  abolished  as  to  every  cause  then  pending, 
whatever  might  be  its  state,  and,  thenceforth,  the  pro- 
ceedings in  it  must  be  regulated  by  the  new  practice : 
that  the  affidavit  in  support  of  the  motion  made  by  the 
Plaintifi*  in  November  1847,  stated  that  the  Plaintiff 
could  not  examine  witnesses  without  filing  a  new  re- 
plication ;  but  the  Court  refused  the  motion :  that  the 
present  application  was  decided,  in  effect,  by  the  result 
of  that :  that,  when  the  motion  to  dismiss  for  want  of 
prosecution  was  made,  the  Court  ordered  the  Plaintiff 
to  set  down  the  cause  for  hearing  on  or  before  a  certain 


1848. 


Thomas 

t?. 
Lewis. 


(c)  7  Beav.  577. 
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Tbomai 
Lbwis. 
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day,  or  the  bill  to  be  dismissed:  tbat  tbat  order 
made  in  conformity  to  the  fourth]  article  of  the  114th 
Order  of  May  1845  {d) :  that  the  motion  mnst  have 
wholly  failed,  if  the  Court  had  been  of  opinion  that  the 
case  was  goTemed  by  the  old  practice;  for,  according 
to  that  practice,  a  cause  at  issue  could  not  be  dismissed: 
therefore  the  Court,  on  two  occasions,  had  treated  tbe 
cause  as  within  the  Orders  of  May  1845 ;  and  whii 
then  took  place  was  dedsiye  of  the  present  application : 
Lavell  ▼.  Blew  (e),  Spencer  ▼.  AUen  (/). 

The  Vice-Chancbllor  : 
It  is  quite  plain  that  the  course  of  proceeding  pre- 
scribed by  the  Orders  of  May  1845,  must  be  pursued 
with  regard  to  every  cause  in  this  Court,  whether  it  y 
pending  when  those  Orders  came  into  operation,  or  ^ 
commenced  afterwards.  But  I  do  not  understand  that, 
if  a  cause  had  been  at  issue  in  September  1845,  it  would 
not  have  been  competent,  to  either  party,  to  examine 
witnesses,  after  October  1845,  in  tbe  usual  manner; 
notwithstanding  the  lllth  Order  says  that  publication 
is  to  pass,  without  rule  or  order,  on  the  expiration  of 
two  months  after  replication  filed.  When  the  applica^ 
tions  were  made  to  me  in  November  and  December 
1847,  (tbe  first  of  which  was  for  leave  to  withdraw  the 
old  replication  and  to  file  a  new  one,  and  the  other  to 
dismiss  the  bill  for  want  of  prosecution),  I  had  not  the 
least  notion  that  publication  in  the  cause  had  passed  ] 
but  I  refused  the  first  application,  because  it  appeared 
to  me  not  to  be  right  to  make  the  order  after  so  great 
a  lapse  of  time.  The  consequence  was  that  every 
thing  was  left  in  the  same  state  as  it  was  in  before. 


id)  See  Beav.  Ord.  330.         (e)  Ante,  Vol.  X 1 1 1.,  p.  498. 
(/)  4  Hare,  455- 
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When  the  second  application  was  made,  it  seemed  to  me 
that,  although  no  effective  step  bad  been  taken  in  the 
cause  for  a  great  length  of  time,  I  was  not  at  liberty  to 
act  upon  the  New  Orders ;  but  that  the  case  was  one  in 
which  I  was  called  upon  to  make  a  special  order ;  and, 
therefore,  I  directed  the  Plaintiff  to  set  down  his  cause 
on  or  before  the  15th  of  February  1848,  or  the  bill  to 
be  dismissed.  I  have  not  the  least  conception  that,  on 
either  occasion,  I  proceeded  on  the  ground  that  publi- 
cation in  the  cause  had  passed.  I  thought  that  justice 
required  that  the  bill  should  not  be,  peremptorily,  dis- 
missed; but  that  some  time  ought  to  be  allowed  in 
order  to  enable  the  parties  to  put  the  cause  into  such  a 
state  as  that  the  Court  might  hear  it ;  and  I  meant  that, 
during  the  time  which  I  thought  proper  to  allow,  the 
parties  should  be  at  liberty  to  do  what,  by  the  constitu- 
tion of  the  cause,  they  were  at  liberty  to  do. 


1848. 


Thomas 

Lewis. 


As,  then,  it  has  not  been  shewn  that  publication  has 
passed  in  this  case,  I  must  assume  that  it  has  not 
passed ;  and,  therefore,  the  ground  on  which  I  am  asked 
to  suppress  the  depositions  does  not  exist 


I  desire  to  have  it  understood  that  I  adhere  to  the 
dedsions  in  Wheatley  v.  Wheatley  and  Lovell  v.  Blew: 
but  I  am  of  opinion  that  that  has  not  occurred  in  this 
case,  which  has  made  the  ground  on  which  I  am  asked 
^  suppress  the  depositions,  and,  therefore,  I  shall  refuse 
^e  application ;  but  I  will  make  an  order  that  publica- 
tion do  pass  on  the  14th  of  February  next,  the  day  be- 
fore the  cause  is  to  be  set  down ;  and  that  the  costs  of 
^his  motion  shall  be  costs  in  the  cause. 
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1848:  DAVIS  V.  CHANTER. 

""^'^y*    (See  ante^  Vol.  XIV.,  page  212,  and  ane^,  pages  §1 

V/N  thiB  day,  the  Lord  Chaneellor  delivered  an  1 
rate  judgment  upon  the  objection^  for  want  of  pi 
founded  on  the  limited  nature  of  the  letters  of  adi 
tration  taken  out  to  Ann  Chanter. 

The  conclusion  which  hii»  Lordship  came  tOj 
that  Ann  Chanter  was  sufficiently  represented  fi 
purposes  of  the  suit,  by  virtue  of  those  letters  of  m 
istration* 


jV^-  white  v.  BRIGGS. 

29th  January. 
^^ (See  ante,  page  330 

1  HB  Lord  Chancellor  finally  disposed  of  the  aj 
in  this  cause,  by  dismissing  the  petition  of  C 
Herbert  White  and  Georgiana  Jubilee  his  wife 
directing  that  the  real  estates  should  be  limited  t 
testator's  widow  for  life,  remainder  to  Charles  R 

White  for  life,  with  remainders  to  his  first  and 
sons,  successively,  in  tail  male,  with  remainder  \ 
daughters,  as  tenants  in  common  in  fee ;  that  the 
&c.,  should  be  made  heir-looms  to  the  real  estate: 
that  the  residuary  personal  property  should  be  lii 
to  the  widow  for  life,  with  remainder  to  Charles  Hi 
White  for  life,  with  remainder  to  all  his  childn 
joint-tenants,  their  executors,  tc. ;  and,  on  the 
dying  under  twenty-one  and  without  issue,  and 
daughters  under  that  age  and  unmanied,  to  Ck 
Herbert  White,  his  executors,  &c. 
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CEADOCK  V.  PIPER.  1846: 

5tb  June. 

Specialty  creditors  having  exhausted  the  personal  Simple  contract 

estate  of  their  deceased   debtor,  which  amounted   to  Debts. 

3,600/.,  a  decree  was  made  in  1839,  for  marshalling  the  Marshalling 

debtor's  assets.     It  directed,  in  the  usual  manner,  that  **^  ** 

the  simple  contract  creditors  should  stand  in  the  place  ^    .^ 

of  the  specialty  creditors,  and  receive  satisfaction,  to  the  Administration. 

atent  of  the  personal  estate,  out  of  the  debtor's  real  

estates.  Specialty  cre- 

ditors having 
exhausted  their 
A  considerable  time  elapsed  before  the  real  estates  debtor's  per- 

could  be  made  available  for  the  purposes  of  the  decree :  decree^as^'  ^d 

and  the  simple  contract  debts  amounted  to  more  than  for  marshalling 

3,500/.    Under  those  circumstances,  ^'*  assets.    A 

considerable 
time  elapsed 
Mr.  Bethell  and  Mr.  Sidehottom  contended  that,  as  before  the  real 

the  decree  had  directed  that  the  simple  contract  creditors  ^*^  ^a^^n  bl 

should  stand  in  the  place  of  the  specialty  creditors,  they  for  the  purposes 

ought  to  stand  in  the  place  of  the  specialty  creditors  with  ^^  the  decree. 

.  .      t     •   .        .  11        .1         .     .     ^    /.   ,    .        Held,  that  thp 

Inspect  to  the  mterest  as  well  as  the  pnncipal  of  their  simple  contract 

dd)ts;  and,  consequently,  that  the  interest  which  would  creditor  were 

bye  accrued  on  the  specialty  debts  had  they  remained  ?®^  ^"u^'!®^  '®  . 
.  ^    ,  „         ,  ,  ,         ,        .     ,  have  the  interest 

UDsatisned,  as  well  as  the  3,500  /.,  ought  to  be  raised  out  which  would 

of  the  real  estates  and  applied  towards  payment  of  the  ^*^*^  accrued  on 
ripple  contract  debts.  dtethej 

had  remained 
The  Vice-chancellor  :  unsatisfied,  as 

well  as  the 
By  law,  simple  contract  creditors  cannot  claim  pay-  amount  of  the 

ment  of  their  debts  out  of  the  personal  estate  of  their  P^."^®"*^  ^^^^» 
,.  .  t  .  ,  ,.  «  raised  out  of 

debtor,  as  against  the  specialty  creditors.     But  courts  the  real  estates 

and  applied 
towards  satisfaction  of  their  debts. 
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1846. 


Cradock 
Piper. 


of  equity  have  long  been  in  the  habit  of  giving  them 
compensation,  out  of  the  real  estates,  to  the  extent  to 
which  the  personal  estate  has  been  exhausted  by  the  prior 
claims  of  the  specialty  creditors.  The  simple  contract 
creditors,  however,  are  not  entitled  to  have  a  larger  fund, 
for  payment  of  their  debts,  than  they  had  originally. 


1846: 
a5th  June. 


COOKSON  V.  LEE. 


Neto  Orders,     AfTER  an  infant  Defendant  had  appeared  voluntarily, 


Infant, 

Guardian. 

Practice. 

After  an  infant 
Defendant  had 
appeared,  the 
Plaintiff  moved, 
under  the  32nd 
Order  of  May 


the  Plaintiff  moved,  under  the  32nd  General  Order  of 
May  1846  (a),  that  James  Johnson^  a  solicitor  of  the 
Court  not  towards  the  cause,  might  be  appointed  guar- 
dian to  the  infant  Defendant,  by  whom  he  might  answer 
the  bill  and  defend  the  suit. 


The  affidavit  in  support  of  the  motion,  stated  that  no- 
-       tice  of  the  motion  had  been  served,  on  the  solicitor  who 
a  sof^citor    '    *  ^^^  appeared  for  the  infant,  after  the  expiration  of  the 
might  be  ap-       time  allowed  for  answering  the  bill,  and  more  than  six 
days  before  the  hearing  of  the  motion.     The  question, 
raised  by  the  Registrar,  was  whether  the  notice  ought 
not  to  have  been  left  at  the  dwelling-house  of  the  per- 
son with  whom  or  under  whose  care  the  infant  was  at 
the  time  of  serving  the  subpoena  to  appear  and  answer, 
and  whether  there  ought  not  to  have  been  an  affidavit 
of  the  service  of  the  subpoena,  and  of  the  notice  of  mo- 
tion having  been  so  left. 


pointed  the  in- 
fant's guardian, 
to  answer  the 
bill  and  defend 
the  suit. 

Held  that,  as 
the  infant  had 
appeared,  the 
Court  might 
grant  the  mo- 
tion on  an  affi- 
davit stating, 
merely,  that  no- 
tice of  the  mo- 


(a)  See  Beav.  Ord.  296. 


tion  had  been 

served  on  the  solicitor  who  had  entered  the  appearance,  after  the 
expiration  of  the  time  allowed  for  answering,  and  more  than  six 
days  before  the  hearing  of  the  motion. 


CASES    IN    CHANCERY, 
;  WUlcock  appeared  in  support  of  the  motion. 

5  Vice-Chancellor  said  that,  as  the  infant  had  ap- 
i,  the  service  of  the  notice  of  motion  on  the  soli- 
nrho  had  entered  the  appearance,  was  sufficient,  and 
in  affidavit  of  the  service  of  the  subpcena  was  not 
Bary ;  and,  therefore,  he  should  make  the  order. 
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1846. 


COOKSOK 

V. 

Lee. 


HENDERSON  v.  EASON. 

S  was  a  suit  for  the  administration  of  a  testator's 
.  The  Defendant,  Eason,  was  the  brother  and  ex- 
r  of  the  testator,  and  had  suffered  the  testator,  for 
il  years  before  and  down  to  the  time  of  his  decease, 
ntinue  in  the  exclusive  occupation  of  a  farm,  of 
I  they  were  tenants  in  common  in  fee  in  equal 
ies,  without  receiving  or  demanding  any  rent  or 
remuneration  from  him. 

I  question,  on  the  hearing  of  a  petition  and  cross 
m  presented  by  the  Defendant  and  the  Piaintifis 
stively,  was,  whether  the  Defendant  was  entitled 
ain,  out  of  the  testator's  estate,  a  moiety  of  the 
vhich  the  Master,  in  pursuance  of  a  claim  made 
m,  had  found  to  be  the  amount  of  a  fair  occupa- 
ent,for  the  entirety  of  the  farm,  during  the  last  six 
before  the  testator's  death.  The  Defendant's  claim 
B  the  Master,  extended  over  the  whole  period  of 
estator's  occupation;  but  the  Master  considered 
t  was  barred,  by  the  Statute  of  Limitations,  except 
e  last  six  years. 


1846: 

I6t  July. 
^^ ,, ' 

Tenant  in  cant' 
mon. 

One  of  two 
tenants  in  com- 
mon of  a  farm, 
permitted  the 
other  to  occupy 
and  cultivate  it, 
without  de- 
manding any 
rent  or  other 
remuneration 
from  him ;  but, 
afler  his  death, 
claimed  com- 
pensation out  of 
his  estate. 

The  Vice- 
Chancellor  al- 
lowed the 
claim  :  but  the 
Lord  Chancellor^ 
on  appeal, 
doubted  whe- 
ther it  could  be 
maintained,  and 
directed  an  ac- 
tion to  be 
brought. 
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Hkhsersov 


1846.  Mr.  Bethell  and  Mr.  SMbbeartf  in  fupfXN 

Defendant's  petition : 

If  one  tenant  in  common  of  an  estate  haa 

£ Aftoir.         ^^  exclosiye  ponession  of  it,  his  co-tenant  may 

action  of  account  against  him,  or  against  his  e 

or  administrators  if  he  be  dead,  under  the  4  h 

c.  16,  8.  S7«     But  the  petitioner  is  preclod 

brin^ring  the  action,  by  being,  himself,  the  ex< 

the  tenant  who  has  been  in  possession.    A 

equity,  however,  will  give  him  the  same  reliet 

for  that  circumstance,  he  might  have  obtaina 

Again,  the  3  &  4  Will.  4,  c.  27,  s.  12,  ren 

the  impediments  which  before  existed  against 

nant  in  common  suing  his  co-tenant.     It  ena 

where  one  or  more  of  several  joint-tenants,  t 

common,  or  co-parceners  of  land,  shall  have  be( 

session  of  the  entirety  of  it  for  his  or  their  owi 

such  possession  shall  not  be  demeed  to  be  th 

sion  of  the  person  or  persons  entitled  to  the  ot 

or  shares  of  the  land.    So  that  it  places  the 

common  who  is  in  possession,  and  his  co-tena; 

out  of  possession,  on  the  footing  of  strangen 

other.     Therefore,  under  that  act,  tenants  in 

may  bring  all  the  same  actions  against  each 

strangers  may.  And  as,if  what  has  occurred  ii 

sent  case  had  occurred  between  strangers,  an  ; 

use  and  occupation  would  have  lain ;  so,  undei 

the  petitioner  might  have  maintained  an  actic 

and  occupation  against  the  testator  in  his  lifi^ 

verley  v.    The  Lincoln   Gas  Light   Company 

then  the  petitioner  has  a  clear  legal  right,  b 

to  accidental  circumstances,  cannot  enforce  i 

this  Court  will  interpose  and  give  effect  to  his 
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inderdon,  Mr.  Boli,  and  Mr.  Bagshawe,  for  the 
fs  and  other  parties  to  the  cause,  said  that  the 

did  not  enter  into  the  occupation  of  the  farm 
my  express  contract  with  the  petitioner;  and 

contract  arose  between  them,  by  implication  of 
r  it  was  laid  down,  by  Lord  Coke,  that,  albeit  one 
n  common  take  the  whole  profits,  the  other  hath 
dy  by  law  against  him  (b) :  that  the  only  action 
me  tenant  in  common  could  bring  against  his 
ity  was  an  action  of  account  under  the  4th  &  6th 
^  16,  sect.  27  (c);  but  that  action  was  given  only 
received  (c),  and  therefore  it  would  not  lie  in  the 
case ;  for  the  farm  had  not  been  let,  but  had  been 
1  and  cultivated  by  the  testator  himself:  Wheeler 
e  (d);  Sturion  v.  Richardson  {e) ;  MacMahon  v. 
/  (/).     That  the  3rd  &  4th  Will.  4.  c.  27,  did  not 

tenant  in  common  in  possession  liable  to  ac- 
>  his  co-tenant,  but  merely  made  his  possession 


1846. 

^ M ' 

Hkndbbsok 
Eason. 


^  Lit.  I99«b. 
he  section  enacts 
ions  of  account  shall 
ly  be  brought  and 
led  against  the  exe- 
md  administrators  of 
.uardian,  bailiff  and 
;  and  also  by  one 
naot  and  tenant  in 
iy  his  executors  or 
irmtors,  against  the 
(  bailiff^  for  receiving 
an  comes  to  his  just 
or  proportion,  and 
the  executor  and  ad- 
tor  of  such  joint-ten- 
tenant  in  common; 
auditors  appointed  by 


the  Court  where  such  action 
shall  be  depending,  shall  be 
and  are  hereby  empowered 
to  administer  an  oath  and 
examine  the  parties  touching 
the  matters  in  question,  and, 
for  their  pains  and  trouble  in 
auditing  and  taking  such  ac- 
count, shall  have  such  allow* 
ance  as  the  Court  shall  ad- 
judge to  be  reasonable,  to  be 
paid  by  the  party  on  whose 
side  the  balance  of  the  ac- 
count shall  appear  to  be. 

{d)  Willes,  ao8. 

(c)  i3Mee.&W.  17. 

(J)  3  Hare,  97 ;  2  Phill. 
127. 
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adverse  with  respect  to  the  co-teuant ;  and  that, 
petitioner  had  no  right  to  what  he  asked,  at 
could  have  none  in  equity. 

The  VlCB^HANCBLLOR  : 

The  act  of  the  3rd  &  4th  Will.  4  does  not  at  al 
fere  with  the  action  of  account  given  by  the  act 
8c  5th  Anne,  but  leaves  it  just  as  it  was  befi 
enacts  that  the  possession  of  one  tenant  in  commc 
be  the  possession  of  him  alone,  and  not  the  posse 
his  co-tenant  or  co-tenants.  Consequently,  und 
act,  the  petitioner  might  have  maintained,  first,  ac 
of  ejectment,  and  then  an  action  for  mesne  profits, 
the  testator.  And,  under  the  act  of  Anne,  he 
have  had  a  right  to  bring  an  action  of  account 
the  testator ;  and  he  would  now  be  entitled  to  bi 
like  action  against  the  personal  representative 
testator,  had  he  not  filled  that  character  himself, 
fore  I  think  that  the  Master  was  right  in  allon 
claim  made  by  him. 


The  Lord  Chancellor ^  on  appeal,  doubted  whe< 
claim  ought  to  have  been  allowed  until  the  pe 
bad  established  his  right  at  law;  and  theref 
Lordship  ordered  him  to  bring  an  action  (under 
of  Anne)  in  which  he  was  to  be  Plaintiff,  and  tlic 
tiffs  in  equity,  Defendants,  they  admitting,  for  tl 
pose  of  the  action,  that  they  were  the  executors 
testator  {g). 


{g)  See  2  Phill.  308.    The  action  has  been  comi 
but  has  not  yet  been  tried. 
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WOODIN  t;.  FIELD*  1846: 

4th  June. 

The  bill  was  filed  on  the  26th  April  1846,  and  an  ear-         ^^^    . 
porfe  injunction  was  obtained  on  the  same  day.  The  De-         Motion 
feodant  gare  notice  that  he  should  move  to  dissolve  the        Practice. 
ioJDDction  on  the  22nd  of  May,  and,  afterwards,  filed  — 

•Cferal  affidavits  in   support  of  the  intended  motion,  m^y^^  ««, 

Hie  motion  was  brought  on,  but  was  ordered  to  stand  davits,  to  dis- 

over,at  the  request  of  the  Plaintifi;  he  consenting  that  «^^^®  V^,^ 

the  injunction  should  not  operate  during  the  suspension  ^q,    xhe 

of  the  motion,    llie  Defendant  filed  his  answer  on  the  motion  stood 

ttrd  of  May ;  after  which,  down  to  the  8rd  of  June,  the  p^^  t^» 

Plaintiff  filed  several  affidavits  in  opposition  to  the  mo-  quest.  Ilie  De* 

tion.    The  motion  was  brought  on  again  on  the  4th  of  lendant  then 
1  ,  filed  his  answer: 

iiiBC,  whra  after  which  the 

Plaintiff  filed 

Mr.  Jama  Parker,  (with  whom  were  Mr.  Webster  several  affi^ 

and  Mr.  Westoby),  for  the  Plaintiff,  proposed  to  read  motion  being 

the  affidavits  filed  after  the  23rd  of  May.  resumed,  those  * 

affidavits  were 
held  to  be  inad^ 
Mr.  Beihdl  and  Mr.  Beavau,  for  the  Defendant,  ob-  mlssiblew 

jecied  to  the  affidavits  being  read,  on  the  ground  that 

U&ey  were  filed  after  the  answer. 

The  Vtce'ChaneeUor  allowed  the  objection. 
•  Ex  relatione. 


Vol.  XV. 
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1846: 

«od  July. 

V ^ * 

HuibandSFlFtye. 

Savings. 

Separate  Pro* 

pertif. 

Settlement. 

Comtruction. 

By  a  marriage 
settlemenfy 
afler  reciting 
that  the  lady 
was  entitled  to 
real  and  per- 
sonal property, 
and  that  it  had 
heen  agreed 
that  she  should 
settle  it,  and 


JOHNSTONE  V.  LUMB. 

By  the  settlement  on  the  marriage  of  Elizabeth  John^ 
stone  with  the  Plaintiff  Thomas  Johnstone,  dated  the 
11th  March  1831,  after  reciting  that  £/i2rai«M  Johnstone 
was  seised  in  fee  of  the  freehold  and  copyhold  tenements 
therein  mentioned,  and  absolutely  entitled  to  the  sums 
of  money  and  btock  in  the  funds  and  the  canal  shares, 
therein  also  mentioned,  and  to  the  household  furniture, 
linen  and  other  effects  in  and  about  her  dwelling-house; 
and  that,  upon  the  treaty  for  the  marriage,  it  was  agreed 
that  she  should  settle  the  property  to  which  she  was  so 
entitled,  and  also  all  other  property  to  which  she  might 
become  entitled  during  her  intended  coverture,  upon  th& 
trusts  after  mentioned ;  and  that,  in  pursuance  of  such 
agreement,  she  had  assigned  and  transferred  the  mo- 


also  all  other 

preperiv  to  which  she  might  become  entitled  during  the  coverture, 
upon  the  trusts  thereinafter  mentioned :  all  her  then  property 
was  vested  in  trustees  in  trust,  during  her  life,  to  pay  and  apply 
the  income  to  such  person  or  persons  as  she,  from  time  to  time,  by 
any  writing  or  writings  signed  by  her,  should  appoint,  and,  in  de- 
fault of  such  appointment,  to  her  for  her  separate  use,  and,  after 
her  death,  to  pay  500  /.  a-year  to  her  husband  for  his  life :  and 
the  settlement  declared  that,  subject  to  those  trusts,  all  the  trust 
property  and  all  the  annual  produce  of  it  which  might  remain  un- 
applied  at  her  death,  should  remain  upon  the  trusts  thereinafter 
mentioned ;  none  of  which  were  for  the  benefit  of  her  husband* 
The  trustees  received  the  income  of  the  settled  property  and,  with 
the  lady's  privity  and  acquiescence,  paid  it  into  a  bank,  in  their 
own  names,  and  made  remittances  to  her  from  time  to  time  as  she 
required  money.  She  and  her  husband  separated  soon  afler  their 
marriage ;  and  she  died  in  his  lifetime.  At  her  death  888  /.  were  in 
her  bouse,  and  a  balance  of  2,049/.,  arisen  from  the  income  of  the 
settled  property  received  by  the  trustees,  was  standing  to  their 
credit  in  the  books  of  the  bank.  Held  that  the  husband  was  en- 
titled to  the  888/.;  but  that  the  2,049/.  ^^^^  subject  to  the 
ultimate  trusts  of  the  settlement,  as  being  annual  produce  remat/i- 
fng  unapplied  at  the  wife's  death. 
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nies,  stock,  canal  shares,  furniture,  linen,  &c.,  to  and  1846. 

into  the  names  of  fVilliam  Kershaw,  Richard  Kershaw  '  '  ' 
Zumb,  and  John  Grimshaw:  she  conveyed  and  co-  Johhstonb 
Tenanted  to  surrender  the  freehold  and  copyhold  tene-  * 

ments  to  them  and  their  heirs.  The  settlement  then 
directed  the  trustees  to  permit  Elizabeth  Johnstone  to  use 
and  enjoy  the  furniture,  linen,  &c.,  for  her  separate  use 
during  her  life,  and,  after  her  death,  to  permit  Thomas 
Johnstone  to  Vise  and  enjoy  them  for  his  life;  and,  imme-^ 
diately  after  the  solemnization  of  the  marriage,  to  set 
apart  so  much  of  the  trust^funds  as  would  produce  66/. 
IZs.per  annum,  and  to  pay  such  annual  produce  to  the 
widow  of  her  late  brother,  for  life ;  and,  durinff  the  life  of 
EUzaheih  Johnstone,  to  pay  and  apply  the  annual  pro^ 
duce  of  the  residue  of  the  trust-funds,  and  the  yearly 
rents  and  produce  of  the  freehold  and  copyhold  tene- 
ments and  other  trust  premises,  to  such  person  or  per- 
sons only  and  for  such  purposes  only  as  Elizabeth 
Johnstone,  notwithstanding  her  intended  coverture, 
should,  from  time  to  time,  by  any  writing  or  writings 
signed  by  her  tdth  her  own  hand,  appoint,  but  not  so  as 
to  deprive  herself,  while  under  coverture,  of  the  benefit 
thereof  by  way  of  anticipation ;  and,  in  default  of  and 
until  such  appointment,  into  the  proper  hands  of  Eliza-' 
heth  Johnsto9ie,  for  her  separate  use,  exclusively  of  the 
Plaintiff  and  of  every  other  husband  whom  she  might 
marry,  and  without  being,  in  anywise,  subject  to  his 
debts,  control,  interference  or  engagements ;  and,  after 
the  decease  of  Elizabeth  Johnstone,  in  case  the  Plaintiff 
should  survive  her,  to  set  apart  so  much  of  the  trust- 
funds  and  securities  as  that  the  annual  produce  thereof 
should  produce  the  clear  annual  sum  of  600/.,  and, 
from  time  to  time,  to  pay  the  annual  produce  of  the 
fand  so  set  apart,  to  the  Plaintiff  and  his  assigns  during 
his  life,  by  equal  half-yearly  payments,  and  to  make  th« 
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first  payment  thereof  at  the  end  of  six  calendar  mn 
next  after  the  decease  of  Elizab^h  JoknMUme. 
settlement  then  declared  that,  subject  to  the  \ 
aforesaid,  all  the  said  several  trust  monies,  stock«y  fi 
securities  and  premises,  and  all  the  annual  pic 
and  yearly  rents  and  produce  which  might  remftfa 
applied  at  the  decease  of  Elizabeth  JoknUane,  A 
after  her  decease,  remain  upon  the  tnists  thereii 
mentioned ;  which  were  to  raise  and  pay  the  ezp 
incident  to  the  ftmend  of  Elizabeth  JohmM^mz, 
certain  sums,  in  the  nature  of  legacies,  to  indivi 
and  charities,  and  to  divide  the  residue  apiongst  a 
persons  therein  named.  And,  in  ftirther  pursiiaD 
the  said  agreement  and  in  consideration  of  the  intc 
marriage,  the  Plaintiff  and  Elizabeth  Johmtane 
nanted,  jointly  and  severally,  with  the  trustees,  tb: 
case  their  then  intended  marriage  should  take  etkc 
any  real  or  personal  estate  should,  at  any  time  or 
during  their  joint  lives,  devolve  upon  or  vest  in  JSSm 
Johnstone  or  in  the  Plaintiff  and  her  in  her  right,  10 
ing  such  real  or  personal  estate  as  she  was  then  en 
to  in  reversion,  remainder  or  expectancy,  and  wt 
vested  or  contingent ;  she  and  the  Plaintiff  and 
and  each  of  their  heirs,  executcMrs  and  administi 
and  all  other  necessary  parties,  would  make,  d< 
execute  all  such  acts  and  de«ds  as  should  be  necf 
for  effectually  assuring  all  the  said  real  and  pei 
estate  respectively,  unto  the  trustees  for  the  time 
of  the  settlement,  upon  the  trusts  therein  declared 
cerning  the  said  freehold  and  copyhold  heredilai 
and  the  said  trust  monies,  stocks,  funds  and  seci 
respectively. 


The  Plaintiff  and  his  wife  separated  from  each 
soon  after  their  marriage.      In  1832  she  signed  a 
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writing  by  which  she  directed  that  any  money  which 
wight  be  in  her  house  ai  her  deeeeue,  as  well  as  any  other 
wmngM  which  she  might  have  made  out  of  her  income  from 
tke  time  of  her  marriage,  should  be  given  to  the  Plaintiff 
in  case  of  his  sarriWng  her.  In  July  1844  she  died ; 
and  letters  of  administration  of  her  effects,  with  the 
paper^writing  annexed,  were  granted  to  the  Plaintiff. 
At  her  decease,  she  had,  in  her  house,  888 L  4s.,  which 
the  bill  alleged  to  be  part  of  the  savings  of  the  income 
of  her  separate  property  under  the  settlement;  and,  at 
the  same  time,  2,049/.  Is.  2d.  was  standing  in  the 
names  of  JLumb  and  Grimshaw^  the  surviving  trustees 
of  the  settlement,  in  the  books  of  the  Halifax  Commer* 
dal  Bank ;  and  the  bill  alleged  that  that  sum  was  con- 
ititated  of  or  derived  from  the  income  of  the  settled 
property  which  the  trustees  had  received  in  the  lifetime 
of  Elizabeth  Johnstone^  but  had  not  paid  to  her. 


iM- 


JOHNSTOMS 

V. 

LUMB. 


The  Plaintiff  insisted  that  he  was  entitled  to  the 
%BSL  4s.  and  2,049/.  Is.  2d.,  either  by  his  marital  right 
or  as  his  wife's  personal  representative,  as  being  savings 
of  his  late  wife's  separate  income. 

The  Defendants  submitted  that  those  sums  were  sub* 
ject  to  the  trusts  declared  by  the  settlement  to  take  effect 
after  the  death  of  the  Plaintiff's  wife,  either  as  annual 
produce  remaining  unapplied  at  her  death,  or  as  being 
subject  to  the  operation  of  the  covenant,  contained  in 
the  settlement,  for  settling  any  real  or  personal  estate 
which  should,  at  any  time  or  times  during  the  joint  lives 
of  the  Plaintiff  and  his  wife,  devolve  upon  her  or  upon 
him  in  her  right. 


The  decree  at  the  hearing,  directed  the  Master  to  in- 
quire and  state  what  money  or  cash  was  in  the  wife's 
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1846.  house  belonging  to  her  at  the  time  of  ber  death ;  and 

whether  the  same  or  any  and  what  part  thereof,  was 
derived  from  or  constituted  her  separate  estate,  and 

LoMB  ^^^  ^^^^  source  the  same  (if  any)  was  deriyed,  and 

what  had  become  thereof,  and  whether  any  interest  had 
been  made  thereon  and  by  whom,  since  her  decease : 
and  also  what  sum  of  money  derived  from  the  rents, 
profits  and  income  of  the  trust  estates,  stocks,  funds 
and  securities  in  the  pleadings  mentioned,  or  from  in- 
terest or  accumulations  of  interest  thereon,  was,  at  the 
wife's  decease,  in  the  hands  of  the  Defendants,  Lmmk 
and  Grinuhaw  as  the  surviving  trustees  of  the  settle* 
ment,  or  was  standing  to  their  credit  at  any  banker's, 
and  under  what  circumstances  the  same  remained  in 
their  hands  or  standing  to  their  credit,  and  what  was 
due  in  respect  thereof,  and  whether  any  and  what  interest 
thereon  hud  been  made  since  the  wife's  decease. 

The  Master  found  that,  at  the  wife's  decease,  888  iL  4j; 
cash  was  in  the  house  belonging  to  her,  and  that  it  wa» 
part  of  the  savings  of  her  income  and  was  derived  firom 
her  separate  property,  and  that,  upon  or  after  her  death, 
Lumb  and  Grimshaw,  the  surviving  trustees,  took  pos- 
session of  it  and  deposited  it  with  the  Halifax  Com- 
mercial Banking  Company,  where  it  remained  in  deposit 
until  the  26th  of  May  1B25,  when  they  withdrew  it, 
together  with  13/.,  the  interest  allowed  thereon  by  the 
bank,  and  invested  the  amount  in  the  manner  after 
mentioned :  and  that,  for  some  years  previous  to  the 
marriage  of  the  Plaintiff  with  his  late  wife,  fViUiam 
KershatD  managed  and  received  the  income  of  the  greater 
part  of  her  real  and  personal  property ;  out  of  which  he 
remitted  to  her,  from  time  to  time,  such  sums  of  money 
as  she  required,  the  surplus  being  invested,  by  him, 
from  time  to  time,  according  to  her  directions ;  and 
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that,  after  the  marriage,  Kershaw  continued  to  manapre  1846. 

her  pecuniary  affairs  and  to  receive  the  greater  part  of 
her  income  firom  the  settled  property  down  to  the  period 
of  his  death ;  and,  with  her  privity  and  acquiescence,  Lomb, 

paid  the  monies  so  received  by  him  into  the  Halifax 
Commercial  Bank,  in  the  names  of  himself  and  of  Lumb 
and  GrimshttWf  as  trustees  of  the  settlement ;  and  that 
nrioas  sums  were,  from  time  to  time,  remitted  to  her  as 
ahe  required  the  same  ;  and  that,  after  Kershaw^s  death,. 
Lmb  received  such  portion  of  the  income  of  the  settled 
property  as  had  been  received  by  Kershaw,  and  the 
monies  so  received  were  regularly  paid  by  him  inta  the 
tanoe  bank,  to  the  account  of  himself  and  Grimshaw  as 
die  sanriving  trustees  of  the  settlement,  and  that  various 
toms  amounting,  on  an  average,  to  800  /.  a-year,  were, 
^m  time  to  time,  remitted  to  the  Plaintiff's  late  wife,. 
When  and  as  she  required  money;  and  that,  every  year, 
tmmb,  on  behalf  of  himself  and  Grimshaw  as  such 
auTiving  trustees,  sent  to  her  a  full  account  of  all 
monies  received  and  paid  by  them  on  her  account, 
Whudi  shewed,  also,  the  balance  from  time  to  time  in 
the  bank  placed  to  their  account,  and  which  she  allowed 
to  remain  there;  interest  being,  from  time  to  time,  al- 
lowed by  the  bank  for  the  same  and  carried  to  the 
mccount  of  the  trustees  in  their  account  current  with  the 
bank :  the  Master  further  found   that,   at  the   wife's 
decease,  2,0492.  Is.  2d.  was  the  amount  remaining  in 
deposit  at  the  bank  and  there  standing  to  the  credit  of 
lAomb  and  Grimshaw  as  the  surviving  trustees,  and  that 
tiie  same  was  made  up  and  consisted  of  the  monies  left 
in  the  bank  from  time  to  time  as  aforesaid,  and  was 
derived  from  the  income  of  the  settled  property,  together 
irith  sach  interest  as  was  allowed  to  the  trustees  as 
before  mentioned :  and  that,  on  the  26th  of  May  1845, 
Lmnb  and  Grimshaw  withdrew  the  2,0492.  Is.  2d., 
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together  with  41  /.  6f.  7^.,  the  inteiegt  allowed  theraoB 
from  the  decease  of  the  wife,  and  inTeated  those  amiis 
and  also  the  888  iL  4  «.  and  18  iL  (except  8  h  which  still 
remained  in  their  bands)  in  the  purchase  of  8000/.  Three 
per  cent  stock,  and  that  the  same  was  stiU  standing  in 
their  names. 


The  cause  now  came  on  to  be  heard  ixx  further  direc- 
tions. 

Mr.  Stuart  and  Mr.  IM^d  for  the  Plaintiff,  said  that, 
by  the  testamentary  paper,  Mrs.  Johnstone  had  gif€D,to 
the  Plaintiff,  any  money  which  might  be  in  her  hooie 
at  the  time  of  her  decease,  as  well  as  any  other  sa¥ingB 
which  she  might  have  made,  out  of  her  income,  from  the 
time  of  her  marriage :  that  the  sum  of  888  L  4$.  was  in 
her  house  at  her  decease,  and  the  2,049  /•  7 1.  2  dL  was 
savings  which  she  had  made  out  of  her  income  from 
the  time  of  her  marriage ;  and  that,  as  the  settlement 
empowered  her  to  dispose  of  her  income,  by  any  writing 
signed  by  her  with  her  own  hand,  and  as  the  testa- 
mentary paper  was  so  signed,  the  Plaintiff  became  and 
was  entitled,  under  it,  to  the  888/.  4s.  and  2,0402.  7«.  24Lz 
but  if  not,  that  he  became  and  was  entitled  to  those  sums 
by  virtue  of  his  marital  right :  Malomy  v.  Kemuedy  (a). 

Mr.  Bethell,  Mr.  James  Parker,  Mr.  JoUiffe  and  Mr. 
Robertson,  for  the  trustees  of  the  settlement  and  the  parties 
beneficially  interested  under  the  ultimate  trusts  of  it,  said 
that  the  settlement  was  intended  to  answer  all  the  pur- 
poses of  a  will,  and  not  to  leave  any  property  undis- 
posed of,  with  respect  to  which,  it  might  be  necessary  to 
take  out  letters  of  administration  to  Mrs.  Johnstone : 


{a)  Ante,  Vol.  X.,  page  254. 
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that  the  888  i  4«.  and  the  2,0492.  Is.  2d.  were  part  of  1846. 

the  amual  produce  of  the  trust  monies,  stocks,  funds  and  '  v— ^ 
tieuriiies  which  remained  unapplied  at  Mrs.  Johnstone's  Johhstome 
Jeua$e,  and,  as  such,  were  sabject  to  the  trusts  of  the 
aettlement  which  were  to  take  effect  after  Mrs.  John- 
ttom^B  decease:  that,  if  those  sums  were  not  part  of 
Mch  annual  produce  remaining  nnapplied,  they  were 
boood  by  the  covenant  in  the  settlement,  the  language 
of  which  was  most  comprehensiTe,  as  was  also  the  lan- 
guage of  the  reciting  part  of  the  settlement:  that,  at  all 
events,  they  did  not  pass  by  the  testamentary  paper ; 
for  the  power  given  to  Mrs.  Johnstone  by  the  settlement, 
was  to  be  exercised  only  by  act  inter  vhos,  and  over 
ioeome  before  it  was  paid  to  her;  but  the  888/.  4s.  had 
been  paid  to  her,  and  the  2,0492.  Is.  2d.,  had  become 
capital  before  she  died. 

The  Viob-Chancbllor  : 

The  settlement  directs  the  trustees  to  provide  a  fund 
6r  payment  of  the  annuity  of  66  /.  13  s.,  and  then,  dur^ 
iBg  the  life  of  Mrs.  Johnstone,  to  pay  and  apply  the 
annual  produce  of  the  residue  of  the  trust  premises,  to 
such  persons  as  she  should,  from  time  to  time,  by  any 
Writing  or  writings  signed  by  her,  appoint,  but  not  so  as 
U>  deprive  herself  of  the  benefit  thereof  by  way  of  anti* 
cipation ;  and,  in  default  of  appointment,  to  pay  it  to 
her  for  her  separate  use.     The  settlemen   then  directs 
thtii,  subject  to  the  trusts  before  dctclared,  all  the  trust* 
l^remises,  and  all  annual  produce  which  might  remain  un- 
applied at  the  decease  of  Mrs.  Johnstone,  should  remain 
^pon  the  trusts  thereinafter  mentioned,  one  of  which 
Vas  to  pay  her  funeral  expenses.     Now  the  question  is 
what  is  the  meaning  of  the  term, '  unapplied.'    I  think 
that  the  only  meaning  that  can  ho,  assigned  to  it,  is 
portions  of  the  annual  income  not  paid  and  applied 
according  to  the  trust  which  was  vested  in  the  trustees. 
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By  that  trust  they  were  directed  to  pay  and  apply  the 
annual  income  to  such  persons  and  for  such  purposes  as 
the  lady  should,  in  a  given  manner,  appoint,  and,  in  de- 
fault of  appointment,  to  pay  it  to  her  for  her  separate 
use.     If  the  whole  had  been  paid  to  her  separate  use^ 
then  I  should  have  said  that  the  whole  had  been  applied: 
whether  it  had  been  spent  or  not,  would  have  been 
utterly  immaterial.     If  the  whole  had  been  received  by 
the  trustees  and  no  part  of  it  had  been  paid  to  the  lady, 
but  a  part  had  been  appointed  by  her,  I  should  hate 
considered  that  the  appointment  by  her  took  efiect  im- 
mediately, and  bound  the  part  which  was  the  subject  of 
that  appointment,  and  that  what  would  remain  unap- 
plied, would  be  the  balance  in  the  hands  of  the  trusteo^ 
which  had  not  been  made  the  subject  of  any  appoint- 
ment    Because  the  mere  fact  that  the  trustees  did  not 
instantly  comply  with  the  appointment,  never  could 
vary  the  rights  of  the  wife  or  of  her  husband,  who  took 
no  interest  by  her  act    Therefore,  I  should  have  hdd, 
if  that  case  had  arisen,  that  money  so  appointed  woaU 
have  been  applied  according  to  the  true  construction  of 
the  words  of  the  settlement. 


Then  it  appears  that  a  certain  course  of  dealing  with 
the  lady's  income,  had  been  pursued  before  her  marrii^; 
and  that  it  was  continued  after  her  marriage,  without 
any  positive  direction  from  her,  but  with  her  privity  and 
acquiescence.  The  money  was  received,  first  of  all,  by 
one  of  the  trustees^  and,  after  his  death,  by  the  two 
surviving  trustees,  and  placed,  in  their  names,  at  a 
banker's,  who  allowed  interest  upon  the  balances  which, 
from  time  to  time,  were  standing  to  their  credit  in  the 
books  of  the  bank.  No  doubt,  when  it  was  there,  Mrs* 
Johnstone  might  either  have  appointed  or  required  the 
trustees  to  pay  her  the  whole  of  it  She  did  not,  however, 
do  so>  but  some  sums  were  paid  to  her ;  and,  at  the 
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her  decease,  there  was  a  sum  of  888  /.  4  8.  in 
9e ;  and,  as  that  sum  had  been  paid  to  her,  it  is 
r  opinion  that  it  must  be  taken  to  have  been 
,  and  that  it  cannot  be  considered  as  unapplied 
he  meaning  of  the  trust  to  which  I  have  adverted. 

the  only  question  is  as  to  the  sum  which  was  in 
Is  of  the  bankers;  and,  with  regard  to  that,  I  have 
.wo  questions  :  did  the  lady  make  any  appoint- 
it  ?  I  am  not  now  considering  the  testamentary 
ment  as  anything.  She  made  none.  Was  it  paid 
^  It  was  not  The  mere  receipt  of  it  by  the 
,  left  it  subject  either  to  be  paid  as  she  should 
,  or,  in  default  of  appointment,  to  be  paid  to  her. 
le  was  no  appointment,  except  by  the  testamen- 
per  (which  I  will  deal  with  presently),  and  there 
payment  to  her.  Then  it  was  said  that  she  made 
>intment  by  the  testamentary  instrument.  But 
t  think  that  any  appointment  could  be  made  by  a 
atary  instrument,  consistently  with  the  words  of 
lement :  because  the  settlement  directs,  not  that 
(tees  should  pay  the  income  to  such  persons  as 
IT  should  appoint,  and,  in  default  of  appointment, 
but  that  they  should,  during  her  life,  pay  it  to 
trsons  as  she  should,  from  time  to  time,  appoint : 
lerefore,  the  appointment  ought  to  have  been 
would  have  enabled  the  trustees  to  execute  the 
aring  her  life:  but  an  appointment  which  was 
ake  effect  until  after  her  death,  was  not  an  ap- 
snt  which  fell  within  the  words  of  the  trust,  and, 
re,  was  not  binding  upon  the  trustees.  I  think 
it  is  conclusive  of  itself;  but  it  receives  confirma- 
)m  the  expression :  **  but  not  so  as  to  deprive 
,  while  under  coverture,  of  the  benefit  thereof,  by 
'  anticipation;"  an  expression  which  is  utterly 
cable  to  a  testamentary  instrument.    But,  with- 
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out  relying  upon  that,  my  opinion  is  that  an  appomt* 
ment  which  was  only  to  take  effect  after  the  lady's 
deathy  was  not  an  appointment  which  affected  the  trod 
which  the  trustees  were  bound  to  ezecnte,  and  wUck 
was  a  trust  to  operate  during  her  lifetime.     The  oomb' 
quence  is  that  that  sum  which  was  neither  appointed 
nor  paidy  became  subject  to  the  trusts  of  the  settlement 
for  the  benefit  of  those  who  take  in  remainder. 

Declare  that  the  money  which  was  found  in  Un. 
Johiistone*s  house,  belongs  to  the  Plaintiff;  but  that  the 
money  which  was  in  the  hands  of  the  bankers,  is  subject 
to  the  trusts  of  the  settlement 


1846: 
3rd  July. 

Vesting. 

WiU. 

Construction. 


COHEN  V.  WALEY, 

1  HE  testator  in  this  cause  directed  two  sums  of  itock 
to  be  transferred  into  the  names  of  trustees  and  the 
dividends  thereof  to  be  paid  to  his  sister,  for  life,  and| 
after  her  death,  to  be  shared  and  divided  amongst  tU 
his  nephews  and  nieces  living  at  his  decease,  each  to 
have  an  equal  share  during  his  or  her  life ;  and,  after 
the  decease  of  any  of  them,  the  capital  of  his  or  her 


Testator  di- 
rected the  divi- 
dends of  two 
sums  of  stock 
to  be  equally 
divided  between  share  to  be  sold,  and  the  produce  to  be  divided  amongst 

all  his  nephews    j^j^  ^^  y^^^  ^j^jj j  ^^  children ;  and,  in  default  of  such  iwne, 
living  at  his  de- 
cease, and,  after  then  to  go  and  be  divided  amongst  the  children  of  thetes- 
the  decease  of 

any  of  them,  the  capital  of  his  share  to  be  sold  and  the  proceeds 
to  be  divided  amongst  his  children ;  and,  in  default  of  such  issue, 
then  to  go  and  be  divided  amongst  the  children  of  i^.,  and,  im  case 
all  A.*s  issue  should  be  dead,  then  to  be  divided  amongst  the  chil- 
dren of  ^.  A.  had  four  children.  Three  of  them  died;  and  then 
one  of  the  testator's  nephews  died  without  issue. 

Held  that  the  three  deceased  children,  as  well  as  the  surviving 
child  of  y4.,  took  vested  and  transmissible  interests  in  the  de 
nephews'  share  of  the  stock. 


CASES    IN   CHANCERY.  sib 

titor*8  nephew  and  niece,  Samuel  and  Sophia  Cohen;  1846. 

9md^  in  cau  aU  their  issue  should  be  dead,  then  to  be 

iirided  amongst  the  child  and  children  of  C.  L,  Newton 

and  the  testator's  niece  C.  Newton  ;  amd,  in  case  their 

children  should  be  all  dead,  then  to  go  and  be  divided 

UDODgst  the  testator's  nearest  relations.     And  the  tes- 

litor  directed  the  residue  of  his  estate  to  be  converted 

into  money  and  invested  in  Consols,  and  the  dividends 

to  be  shared  and  divided  amongst  his  nephews  and 

nieces  living  at  his  decease,  in  equal  shares ;  and,  after 

the  decease  of  any  of  them,  the  capital  of  his  or  her 

sbare  to  be  sold,  and  the  produce  to  be  paid  to  his  or 

ber  child  or  children ;  and,  in  default  of  such  issue, 

then  to  go  and  be  divided  amongst  the  child  and  chil- 

dreD  of  the  testator's  nephew  and  niece,  Samuel  Cohen 

and  Sophia  Cohen ;  and,  in  case  all  their  issue  should 

he  dead,  then  to  go  and  be  divided  amougst  the  child 

or  children  of  C.  X.  Newton  and  the  testator's  niece 

C.  Newton ;  and,  in  default  of  such  issue  living,  then  to 

goand  be  divided  amongst  the  testator's  nearest  relations. 

The  testator  left  his  sister  and  seven  nephews  and 
nieces  him  surviving.  One  of  his  nephews  died  before 
his  sister,  without  issue.     She  died  in  1845. 

Samuel  and  Sophia  Cohen  had  four  children,  one  bom 
in  the  lifetime  and  the  others  after  the  death  of  the  tes- 
tator. All  of  them  except  one  (who  was  a  Defendant) 
died  before  the  testator's  deceased  nephew ;  and  their 
btber,  the  Plaintiff  in  the  cause,  took  out  administra- 
^Q  to  them,  and  claimed,  as  their  representative,  three- 
foorths  of  the  share  of  the  sums  of  stock  and  residue 
pTeo,  by  the  will,  to  the  deceased  nephew  for  his  life. 

Mr.  BetheU  and  Mr.  Wdley,  for  the  Plaintiff,  said  that 
^be  word,  '  then/  i&  those  parts  of  the  will  which  re- 
garded the  childfen  of  the  Plaintiff  and  his  wife,  had 
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reference  to  the  time  of  eDJoyment,  and  nc 
time  of  vesting ;  and,  therefore,  all  the  child 
vested  interests  under  the  will ;  the  eldest,  00  i 
tor's  death,  and  the  three  youngest,  on  their  bii 
that  there  was  no  gift  over  except  in  case  all 
of  the  Plaintiff  and  his  wife  should  be  deac 
event  had  not  happened.  Skey  v.  Barnes  (a), 
tnan  v.  Warrington  (6),  Locker  v.  Bradley  (c). 

Mr.  Stuart  and  Mr.  fFhiteley,  for  the  Plaint 
viving  child,  a  daughter,  said  that  the  words : 
go  and  be  divided,'  showed  that  the  testatoi 
intend  that  any  child  of  the  Plaintiff  and 
should  take  a  vested  and  transmissible  interest, 
should  be  living  at  the  death  of  the  tenant  for  1 
that,  as  their  client  was  the  only  child  livin| 
death  of  the  deceased  nephew,  she  was  entitlec 
sively,  to  the  share  of  the  testator's  property  c 
that  nephew  had  been  tenant  for  life. 

The  Vicb-Chajycbllor  : 
The  gift  on  which  the  question  has  arisen  is,  i 
a  gift  to  A.  for  lire,  and,  after  his  death,  to  his 
as  tenants  in  common,  and,  if  he  should  have  : 
living  at  his  death,  then  over.  In  that  case,  if  tht 
one  child  living  at  ^.'s  death,  the  gift  over  W4 
take  effect,  but  the  original  gift  to  his  childre 
remain  in  force. 

Declare  that,  according  to  the  true  constm 
the  will,  the  four  children  of  the  Plaintiff  wl 
living  at  the  testator's  decease,  took  vested  an 
missible  interests  in  the  one-seventh  share  of 
sums  of  stock  and  of  the  residue,  to  which  1 
tator's  deceased  nephew  was  entitled  for  his  life 

(a)  3  Mer.  335.  (6)  Ante^  Vol.  XIIL,  p 

(c)  5  Bcav.  593, 
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ELLIOTT  V.  ELLIOTT. 

i8f6: 

Charles  ellio  tt,  Esq.,  by  his  win,  dated  the    .^"^  ^"^y-. 

JOth  of  November  1827,  gave  all  his  money  in  the  par-     Arrpointment. 
liamentary  or  public  stocks  or  funds  of  Great  Britain^  Power. 

to  his  sons,  Charles  Elliott,  Esq.,  the  Kev.  Hemy  Venn  7 

Elliott,  and  the  Rev.  Edward  Bishop  Elliott,  and  to  his  jj^yj^g  personal 
friend  James  Stephen,  Esq.,  in  trust  to  set  apart  so  much  property  of  her 


thereof  as  would  produce  an  mcome  of  350/.  quarterly,  ^^^  ^"^  ®, 

J    r  »  „  1  1      1-  . ,      1      n  1      po^'^er*  under 

md  of  1400/.  annually,  and  to  pay  the  dividends  of  the  her  father's 

stocks  or  funds  so  set  apart,  to  his  wife,  for  her  life,  by  will,  to  appoint 

fcor instalments  on  the  days  therein  mentioned ;  and  after  ^^  win'amonest 

her  deceiEise,  to  retain  and  set  apart  so  much  of  the  last-  her  brothers  and 

mentioned  stocks  and  funds  as  would  produce  a  quarterly  sisters,  after 
_         _  _  .  n         .         1  directing  her 

income  of  226  /.,  or  an  annual  income  ot  000  /.,  and  to  pay  ^ebts  and 

*nd  apply  the  dividends  of  such  last-mentioned  stocks  funeral  and  tes- 

and  fimds,  by  four  equal  payments,  on  the  days  therein-  ^J^^^  to^be^" 

before  mentioned,  commencing  with  such   of  the  said  paid  out  of  her 

days  as  should  first  happen  after  the  decease  of  his  wife,  pe'^ooa)  estate, 
-,,.,.  ,      and  gmng  pe- 

10  manner  following :  that  is  to  say,  upon  trust,  as  to  the  cuniary  legacies 

quarterly  sum  of  76  /.,  being  one  equal  third  part  of  such  to  persons  not 

dividends,  to  pay  the  same  to  his  daughter,  C/iarlotte  "^j^ctsof  the 
^  '        r  J  o        /  power,  and  a 

Elbott,  for  her  separate  use,  during  her  life,  and  after  portion  of  the 
W  death,  in  case  there  should  not  be  any  issue  of  her  tund  over  which 
'^ody  then  living,  to  her  husband  for  his  life;  but,  in  power,  to  per- 
^ae  she  should  leave  a  husband  and  any  child  or  chil-  tons  who  were 
d'en  her  surviving,  to  pay  one  moiety  of  the  said  divi-  u^T^^th  d^th 
dcnds  to  her  husband  for  his  life,  and  after  her  hus-  rewdue  of  her 

personal  estate 

after  payment  of  her  debt  s^  funeral  and  te4amcntary  expenses  and 

the  before^mentiimed  legacies,  to  two  persons  who  also  were  objects 

of  the  power. 

Held  that  the  residuary  clause  was  a  valid  appointment  of  the 

remainder  of  the  fund  over  which  ^e  had  the  power. 

Vol.  XV.  z 
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band's  death,  to  pay  that  moiety,  and,  after  her  death, 
to  pay  the  other  moiety  of  the  said  dividends,  and  to 
stand  possessed  of  the  stocks  or  funds  applicable  to  the 
payment  of  the  same  dividends,  in  trust  for  such  of  her- 
sons  as  should  attain  twenty-one,  and  for  such  of  hec 
daughters  as  should  attain  that  age  or  marry;   and 
after  the  decease   of  his   said  daughter,   in   case  sb^ 
should  not  leave  any  child  who  should  live  to  becouk.^ 
entitled  to  a  vested  interest  in  the  said  stocks  or  fun(^. 
as  thereinbefore  mentioned,  then,  subject  to  the  estate 
for  life  thereinbefore  limited  to  her  husband  (if  any)  to 
stand  possessed  of  the  share  of  his  said  daughter  of  and 
in  the  said  stocks  and  funds,  in  trust  for  such  one  or 
more,exclusively  of  the  other  or  others,  of  the  testator's 
children  or  grandchildren,  in  such  parts,  shares  aod 
proportions,  with  such  restrictions  and  limitations  over 
for  the  benefit  of  any  other  or  others  of  his  said  children 
or  grandchildren,  and  in  such  manner  and  form  as  bis 
said  daughter,  whether  married  or  single,  should,  by  any 
deed  or  writing,  or  deeds  or  writings,  under  her  hand 
and  seal,  attested  by  two  or  more  witnesses,  or  by  her 
last  will  and  testament,  or  any  writing  in  the  natare  of 
a  will,  or  any  codicil  or  codicils  thereto  to  be  attested 
by  two  or  more  witnesses,  direct  or  appoint,  and,  in  de- 
fault of  any  such  appointment  and  so  far  as  any  such  if 
incomplete  should  not  extend,  and  as  to  such  of  the  said 
stocks  or  funds  whereof  no  such  direction  or  appoint- 
ment should  be  made,  in  trust  for  such  person  orpe^ 
sons  as  should  be  or  would,  at  the  time  of  the  decease 
of  his  said  daughter,  be  entitled  thereto,  as  her  next  of 
kin,  under  the  statutes  made  for  the  distribution  of  the 
estates  of  intestates,  in  case  she  had  died  unmarried  and 
intestate,  and  in  such  and  the  same  shares  and  propor- 
tions, if  more  than  one,  as  they  would,  in  that  case,  be- 
come entitled  thereto  as  such  next  of  kin.    And,  as  to 
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the  other  two-third  parts  or  shares  of  the  said  stocks  or 
funds  set  apart,  after  the  decease  of  liis  said  wife,  for 
the  production  of  an  annual  income  of  900  /.,  and  the 
dividends  and  annual  proceeds  thereof,  the  testator  gave 
and  bequeathed  one  of  the  said  two-third  parts  or  shares 
upon  the  same  trusts  and  for  the  same  ends,  intents  and 
purposes,  and  subject  to  the  same  powers  and  provisoes 
in  favour  of  his  second  unmarried  daughter,  Mary  So^ 
phia  JElUott,  since  deceased,  and  her  husband  and  issue 
(if  any),  or  her  appointees  or  next  of  kin ;  and  the  re- 
maining third  part  thereof,  upon  the  same  trusts  and 
for  the  same  ends,  intents  and  purposes,  and  subject 
to  the  same  powers  or  provisoes  in  favour  of  his  third 
daughter,  Eleanor  Elliott^  and  her  husband  and  issue 
(if  any),  or  her  appointees  or  next  of  kin,  as  he  had 
thereinbefore  directed  and  declared  with  respect  to  the 
one-third  part  or  share  thereof,  and  the  dividends  and 
annual  proceeds  thereof,  given  or  bequeathed  in  favour 
of  his  eldest  unmarried  daughter,  Charlotte^  her  hus- 
band and  issue,  or  appointees  or  next  of  kin.     And  the 
testator  directed  the  trustees,  immediately  after  his  de- 
cease, to  set  apart  such  further  part  of  the  said  stocks 
and  funds  thereinbefore  given  and  bequeathed  to  them 
m  trust  as  aforesaid,  as  would  produce  quarterly  divi- 
dends to  the  annual  amount  of  1060/.,  such  dividends 
to  be  payable  on  the  same  quarterly  days  as  were  there- 
inbefore mentioned  ;  and  to  stand  possessed  of  the  last- 
mentioned  stocks  and  funds  and  the  dividends  thereof 
from  the  first  quarterly  day  of  payment  after  his  de- 
cease, upon  such  and  the  same  trusts,  and  to  and  for 
such  and  the  same  ends,  intents  and  purposes,  and  un- 
der and  subject  to  such  and  the  same  powers,  provisoes 
tad  declarations,  for  the  benefit  of  his  said  three  daugh- 
ters, Charlotte^  Mary  Sophia  and  Eleanor,  and  their 
respective  husbands  (if  any)  and  issue,  and,  in  default 
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of  issue,  their  appointees  and  next  of  kin,  as  were  there- 
inbefore expressed  and  declared  of  and  concerning  the 
stocks  and  funds  thereinbefore  directed  to  be  set  apart 
to  answer  and  pay  the  annual  sum  of  900/.  bequeathed 
in  favour  of  his  said  (iaughters  in  manner  aforesdd. 
And  he  appointed  the  trustees  to  be  the  executors  of 
his  wilL 


The  testator  died  in  1832,  and  his  widow  died  in  April 
1843.  His  daughter,  Mary  Sophia  Elliott,  died  in  July 
following.  At  her  death  she  and  each  of  her  sisters^ 
Charlotte  and  Eleanor,  were  entitled,  under  their  father^& 
will,  to  the  dividends  of  10,263/.  Consols  and  10,833/. 
Reduced,  standing  in  the  names  of  the  trustees  of  that, 
will.  She  made  her  will,  dated  in  June  1843,  and  icm. 
the  following  words: 


''  I  direct  all  my  just  debts,  funeral  and  testamentary 
expenses  to  be  paid,  by  my  executors  hereinafter  named  j 
as  soon  as  conveniently  may  be  after  my  decease,  omM 
of  my  personal  estate.     I  give  and  bequeath  all   my 
household  furniture,  plate,  linen,  china,  books,  prints, 
pictures  and  other  household  effects  of  which  I  sha77 
die  possessed,  unto  my  sisters,  Charlotte  Elliott  and 
Eleanor  Elliott ,  equally  to  be  divided  between   them 
share  and  share  alike.     I  give  and  bequeath  to  the  Rer, 
Mr.  Colony  Nee,  of  Lime,  near  Verons  in  Framce,  such 
amount  of  stock  now  standing  in  my  name  in  the  New 
Yorh  State  stock,  as  shall  not  exceed  the  sum  of  400/. 
sterling.     I  give  and  bequeath  to  the  Rev.  John  Bab- 
itigtoii,  of  Cossington,  in  the  county  of  Leicester,  clerk, 
the  sum  of  100/.  sterling.     I  give   and   bequeath  to 
Jancy  the  wife  of  the  Rev.  Charles  Bigsby,  of  South- 
borough,  clerk,  the  sum  of  100/.  sterling.     And  I  give 
and  bequeath  unto  my  niece,  Eugenia  Money  EUioti, 
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daughter  of  my  brother,  the  Rev.  Edward  Bishop  El- 
Miotic  clerk,  the  sum  of  100  Z.  sterling.     I  give  and  devise 
dll  that  my  one-third  part  or  share  in  a  messuage  and 
premises,  No,  37,  Begency-squcarey  Brighton^  unto  my 
-ftwo  siaters,  Charlotte  Elliott  and  ElUn  Elliot t,  their  heirs 
and  assigns  for  ever,  as  tenants  in  common.     I  give  and 
l>equeath  unto  my  brothers,  the  Rev.  Henry  Venn  EU 
iiott  and  the  Rev.  Edward  Bishop  Elliot,  ihree-fourths 
€}f  one~third  of  the  stocks  standing  in  the  names  of  my 
inutees  (namely,  Charles  Elliott,  the  Rev.  Henry  Venn 
EUitttt,  the  Rev.  Edward  Bishop  Elliott  and  James 
Stephen,)  in  the  3  per  Cent  Consolidated  Annuities  and 
3  per  Cent.  Reduced  Annuities,  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  upon 
trust  that  they,  the  said  H.  V.  Elliott  and  E.  B.  Elliott, 
do  and  shall  stand  possessed  of  the  said  stocks  upon 
trust  to  receive  the  dividends,  interest  and  annual  pro- 
ceeds of  the  said  trust  monies  during  the  life  of  my 
sister,  Catherine  Jane  Brazier,  the  wife  of  Samuel  Bra" 
zier,  and  pay  the  same  into  her  own  proper  hands,  or, 
otherwise,  to  such  person  or  persons  as  she  shall,  by  any 
writing  under  her  hand  and  notwithstanding  her  present 
or  any  future  coverture,  from  time  to  time,  direct  or  ap- 
point, but  so  as  not  to  charge  or  affect  the  same  by  way 
of  anticipation,  and  so  that  the  said  dividends,  interest 
and  annual  proceeds  may  be  for  her  separate  use,  inde- 
pendently of  her  present  or  any  future  husband,  and, 
from  and  after  the  decease  of  the  said  Catherine  Jane 
Brazier,  then  upon  trust  to  pay,  assign  and  transfer  the 
8aid   stocks,  funds  and  securities   unto  my  nephew, 
Henry   Brazier,  and  my   niece,  Frances,  the  wife  of 
the  Rev.  Charles  Whish,  the  two  children  of  the  said 
Samuel  Brazier  and  Catherine  Jane  his  wife,  in  equal 
shares    and   proportions,   to  and   for  their   respective 
absolute  use  and  benefit;    provided  always   and  I  do 
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hereby  direct  that,  in  case  the  said  Catherine  Jane  Bra- 
zier should  survive  her  said  husband,  then  that  the  said 
Henry  Venn  Elliott  and  Edward  Bishop  Elliott^  shall 
pay,  assign  and  transfer  the  said  stocks,  funds  and  se- 
curities unto  the  said  Catherine  Jane  Brazier ^  to  and  for 
her  own  absolute  use  and  benefit:  and  in  case  the  said 
Henry  Brazier  and  the  said  Frances  Whish  shall  survive 
their  mother  and  die  leaving  no  issue,  then  it  is  my  will 
that  their  shares  shall  be  distributed  among  my  next  of 
kin  according  to  the  Statute  of  Distributions.     And  I 
give  and  bequeath  the  other  one-fourth  of  the  one-third 
of  the  aforesaid  stocks  standing  in  the  names  of  my  said 
trustees  as  aforesaid,  unto  my  nephew,  Henry  Brazier, 
son  of  my  said  sister,  Catherine  Jane  Brazier,  for  bis 
own  use  and  benefit.     And  I  give  and  bequeath  unto 
my  brother,  the  said  Rev.  Edward  Bishop  Elliott,  so 
much  of  the  said  Government  stocks  as  will  produce  the 
sum  of  150/.  per  annum,  to  and  for  his  own  absolute  use 
and  benefit.     And  as  to  all  the  rest,  residue  and  re- 
mainder of  my  personal  estate  and  effects  whatsoever  and 
wheresoever,  after  payment  of  my  just  debts^  funeral  and 
testamentary  expenses  and  the  before-mentioned  legacies^ 
I  give  and  bequeath  the  same  unto  my  brother,  the  Rev. 
Henry    Venn    Elliott   and    my  sister,   Eliza   Spragge, 
widow,  to  be  equally  divided  between  them  share  and 
share  alike.     And  I  appoint  the  Rev.  Henry  Venn  El' 
liott,  the  Rev.  Edward  Bishop  Elliott  and   the  Rev. 
John  Babington  joint  executors  of  this  my  will/' 


The  testatrix's  will  was  proved  by  the  Plaintiff,  the 
Rev.  Edward  Bishop  Elliott,  alone.  The  bill,  which 
was  filed  by  him  against  his  co-trustees  under  the  tes- 
tator's will,  and  the  legatees  of  stock  and  residuary  le- 
gatees under  the  testatrix's  will  and  her  next  of  kin,  al- 
leged (amongst  other  things)  that  the  testatrix's  personal 
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estate  not  specifically  bequeathed  (and  which  was  very 
nearly  the  same  in  amount  at  the  date  of  her  will)  did 
Dot  amount  to  400/.;  and  that  the  same,  after  payment 
of  her  debtSj  (which  did  not  exceed  150/.),  and  her  fu- 
neral and  testamentary  expenses,  was  not  sufficient  to 
pay,  in  full,  the  legacies  bequeathed  by  her  will.     The 
IhII  prayed  that  the  rights  and  interests  of  all  parties  in 
the  10,263/.  Consols  and  10,833/.  Seduced,  and  in  the 
dividends  thereof  accrued  since  the  testatrix's  death, 
might  be  ascertained  and  declared ;  and  that  so  much 
thereof  as  would  produce  150/.  per  annum  and  the  divi- 
dends thereof  from  the  testatrix's  death  might  be  trans- 
ferred and  paid  to  the  Plaintiff;  and  that  the  residue 
thereof  might  be  transferred  and  paid  to   the  parties 
entitled  thereto. 
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One  of  the  Masters  of  the  Court  having  found,  in 
pursuance  of  an  order  made  in  April  1845,  who  were 
^e  testatrix's  next  of  kin  at  her  death,  and  that  all  of 
Aem  were  parties  to  the  suit,  and  that  the  sums  of  stock 
<^er  which  the  testatrix  had  a  power  of  appointment 
^oderthe  testator's  will,  were  such  as  before  mentioned, 
^  cause  came  on  to  be  heard  for  further  directions. 

The  question  was  whether  the  testatrix's  will  was  a 
^Hd  execution  of  the  power  given  to  her  by  the  testa- 
^r*s  will. 


]VIr.  James  Parker  and  Mr.  Boundell  Palmer,  for  the 
'^l^intiff,  said  that  the  testatrix's  will  was  a  good  execu- 
*^On  of  the  power;  for,  though  it  did  not  refer  to  the 
l^^^wer,  it  contained  a  clear  reference  to  the  funds  which 
^^re  the  subjects  of  it;  and  that  the  Plaintiff  was  one 
^'^  the  objects  of  it 
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1846.  Mr.  Cooper  and  Mr.  Rogers^  for  Henry  Venn  Elliott ^ 

and  Eliza  Spragge^  the  residuary  legatees  under  the  tes- 
tatrix's  will^  said  that  the  testatrix,  first,  gave  specific 
Elliott.  ^°^  pecuniary  legacies  out  of  lier  own  personal  estate, 
and  then  appointed  certain  portions  of  the  funds  which 
were  the  subjects  of  the  power,  to  persons  all  of  whom, 
except  her  next  of  kin,  were  objects  of  it;  and  that  her 
next  of  kin  might  be  objects;  and  that  she  then  disposed 
of  the  remainder  of  those  fimds,  as  well  as  the  residue  of 
her  own  personal  estate;  for  the  words:  ''after  payment 
of  the  before-mentioned  legacies,"  meant  the  legacies  of 
stock  as  well  as  the  pecuniary  legacies  antecedently 
given:   Hales  v.  Margerum{a);  Standenv.  Standen(jb). 

The  Vice-Chancellor. — 1  should  hke  to  hear  the  other 
side. 

Mr.  BetheU  and  Mr.  John  Bailif,  for  parties  entitled 
to  the  funds  in  default  of  appointment  under  the  testa- 
tor's will,  said  that  the  testatrix's  will  contained  no  re- 
ference whatever  to  the  power,  and  that  the  funds  which 
it  referred  to  and  purported  to  dispose  of,  were  stocks 
standing  in  the  names  of  her  trustees,  which  words  did 
not  apply  to  the  funds  in  question :  but,  assuming  that 
certain  parts  of  the  funds  were  duly  appointed  by  the 
prior  parts  of  the  will,  there  was  no  ground  whatever  for 
saying  that  the  residuary  clause  included  the  remainder 
of  them ;  for  that  clause  had  reference  only  to  the  tes* 
tatrix's  own  personal  estate,  which,  by  law,  as  well  as 
by  the  express  terms  of  her  will,  was  subject  to  the 
payment  of  her  debts  and  funeral  and  testamentary  ex- 
penses; but  the  funds  over  which  she  hud  a  power  of 

(a)  3  Ves.  399.  (h)  a  Ves.  jun.  589. 
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appointmenty  neither  were  nor  could  be  made  applicable  1 846. 

to  the  payment  either  of  her  debts^  her  funeral  expenses,     ^        "        ' 

or  her  legacies ;  for  the  power  was  not  a  general  but  a         Elliott 

limited  one:  Clogstoun  v.  WakoU(c),  .,    ^' 

^  Llliott. 

Mr.  Stuart f  Mr.  Walker ,  Mr.  Blunt,  Mr.  Craig,  and 
Mr.  IF.  R.  JSlUsf  were  the  other  counsel  in  the  cause. 

The  Vicb-Chancbllor: 
I  entertain  a  very  clear  opinion  upon  the  question  in 
this  case ;  and  it  appears  to  me  that  the  decision  which 
1  am  about  to  make,  is  quite  consistent  with  the  case  of 
ClogitaimY.  Walcott. 

The  state  of  the  property  which  is  the  subject  of 
dispute^  is  this :  Mary  Sophia  Elliott^  under  the  will  of 
her  father,  had  an  interest  in  and  a  power  of  appoint- 
ment over  so  much  of  two  sums  of  stock  standing  in  the 
names  of  the  trustees  of  her  father's  will,  as  would,  if 
8hehad  called  for  a  severance,  have  amounted  to  10,263/. 
Bank  3/.  per  Cent.  Consolidated  Annuities,  and  10,833/. 
Bank  3/.  per  Cent.  Reduced  Annuities;  but,  at  the  date 
of  her  will,  those  two  sums  were  respectively  embodied 
in  larger  sums  of  like  stock. 

She  commences  her  will  in  these  words :  ''  I  direct  all 

my  just  debts,  funeral  and  testamentary  expenses  to  be 

paid  by  my  executors  hereinafter  named,  as  soon  as 

coareniently  may  be  after  my  decease,  out  of  my  per- 

*<>Qal  estate."     In  those  words  no  reference  is  made  to 

%acies.     Then  she  makes  certain  specific  and  pecu- 

'^'^ry  bequests,  and  next  she  says :  "  I  give  and  bequeath 

"''^to  my  brothers,  the  Rev.  Henry  Venn  Elliott  and  the 

•^ev.  Edward  Bishop  Elliott,  three-fourths  of  one-third 

(c)  Ante,  Vol.  XIII.,  page  523. 
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of  the  stocks  standing  in  the  names  of  my  trustees"— 
then  she  names  the  gentlemen  who  were  the  trustees  0 
her  father's  will — **  in  the  Three  per  Cent.  Consolidate 
Annuities,  and  the  Three  per  Cent  Reduced  Annuities,  n 
the  books  of  the  Governor  and  Company  of  the  Banl 
of  England."  Now,  it  is  not  even  suggested  that  thw 
was  any  other  property  whatever  which  could  satiiQ 
those  words,  except  that  property  over  which  she  had  f 
disposing  power  under  her  father's  will,  that  is  to  say 
the  two  sums  of  stock  which  I  have  before  mentioned. 
Then  she  declares  the  trusts  upon  which  her  two  bro- 
thers were  to  stand  possessed  of  the  share  of  the  sanM 
of  stock  so  given  to  them.  Next,  she  disposes  of  the 
other  fourth  of  one-third  of  those  sums ;  and,  afterwardi^ 
she  gives  to  her  brother,  Edward  Bishop  Elliott,  so  much 
of  the  said  Government  stocks  as  would  produce  Ae 
sum  of  150/.  per  annum.  Now,  the  two  sums  over 
which  she  had  the  power,  amounted,  together,  to  about 
21,000/.,  one-third  of  which  would  amount  to  7,000/.; 
and  5,000/.  would  be  required  to  produce  ISOLperaM- 
num.  So  that  she  had  disposed,  in  the  whole,  of  about 
12,000/.  stock ;  and  about  9,000/.  would  remain  undis- 
posed of.  Then  she  says  :  **  And  as  to  all  the  rest,  re- 
sidue and  remainder  of  my  personal  estate  and  efiecti 
whatsoever  and  wheresoever,  after  payment  of  my  just 
debts,  funeral  and  testamentary  expenses,  and  the  be- 
fore-mentioned legacies,  I  give  and  bequeath  the  saiD< 
unto  my  brother,  the  Rev.  Henry  Venn  Elliott,  and  m] 
sister,  Eliza  Spragge,  widow,  to  be  equally  divided  be 
tween  them,  share  and  share  alike.'' 


I  never  desire  to  swerve  from  the  rule  which,  I  think 
ought  always  to  govern  a  judge,  namely,  to  abide  by  tb 
words  of  an  instrument,  and  to  give  effect,  if  possible,  t 
every  word  he  finds  in  it,  and  to  endeavour  to  mak 
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them  all  speak  their  true  meaning.  Now,  in  the  com- 
meocement  of  this  will,  there  was  no  allusion  to  lega- 
cies; but,  in  the  body  of  it,  the  testatrix,  having  given 
legacies  which  clearly  would  be  payable  out  of  her  own 
peraonal  estate  only,  and  having,  according  to  my  con** 
stroction,  exercised  her  power  of  appointment  over  part 
of  that  fund  over  which  she  had  the  power,  gives  all  ihe 
rest,  residue,  and  remainder  of  her  personal  estate  anil 
effects  after  payment  of  her  just  debts,  funeral  and  tes- 
tuDeotary  expenses,  and  the  before-mentioned  legacies. 
I  admit  that,  if  it  had  been  simply  a  gift  of  all  the  resi- 
due of  her  personal  estate  and  effects,  it  would  not  have 
been  an  exercise  of  the  power ;  but  as  the  testatrix  has 
added  the  words :  **  after  payment  of  the  before-men- 
tioaed  legacies,"  and  as  the  funds  oyer  which  she  had 
the  power,  were  alone  made  applicable  to  satisfy  some 
of  those  legacies,  I  must,  of  necessity,  hold  that  this  re- 
siduary clause  refers  not  only  to  her  own  personal  estate 
bat  to  the  funds  over  which  she  had  the  power ;  or,  in 
other  words,  that  she  meant,  by  it,  to  dispose  of  the  re- 
sidue of  her  own  personal  estate  after  payment  of  her 
debts,  fimeral  and  testamentary  expenses,  and  of  the 
legacies  which  she  had  before  given  out  of  her  own  per- 
sonal estate,  and  also  to  dispose  of  the  residue  of  the 
buds  subject  to  her  power,  after  satisfying,  out  of  those 
AumU,  the  legacies  which  she  had  before  given  out  of 
them  by  the  partial  appointments  which  she  had  made 
in  the  previous  part  of  her  will. 
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And,  therefore,  I  shall  declare  that  the  residuary 
clause  was  an  exercise  of  the  power  given  to  the  testa^ 
^  by  her  father's  will,  and  that  the  parties  named  in 
that  clause  are  entitled  to  so  much  of  the  10,263/.  Gon- 
dola and  10,833/.  Reduced  as  the  testatrix  did  not  dis- 
pone of  in  the  preceding  part  of  her  will. 
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8th  &  gih  July.  HARVEY  v.  COLLETT. 

Joint'tiock  Com-  In  October  1844,  four  of  the  Defendants  having  ] 

V^^y-  jected  the  formation  of  a  joint-stock  company  for 

n^Kki  purpose  of  making  a  railway  from  AvileSy  a  port  on 

'         north  coast  of  Spam,  to  Lean,  in  the  same  country. 

The  Defendants  culated  the  following  prospectus  :  ^  The  object  propo 

projected,  bond    ^  y^  effected   by  the  company,  is  that  of  openin 
J5&,  a  railway  .         f  ^  J'  •'^ 

in  Spain :  communication,  by   railway,  between  Amies,  pan 

but,  before  the  through  the  rich  mineral  districts  of  the  Asiurim, 
chiuled  fhwes  in  ^  ^^^  >  while  the  further  extension  of  the  railwa; 
it,  they  knew       Madrid  will  be  a  subject  of  future  consideration,  sho 

that  It  was  tin-     ^y^^  Government  accede  to  the  proposed  measures  of 
practicable. 
Held  that        directors  and  afford  the  assistance  contemplated;  t 

the  Plaintiff         a  view  to  the  attainment  of  which,  a  member  of  the  h 

only  to  the  re-     ^  directors  will  immediately  proceed  to  Spain.    The 

lief  which  he       portance  of  a  continuation  of  the  line  to  Madrid,' 

might  have  had  ^e  duly  appreciated  by  those  who  are  conversant  1 

if  the  project         ^  '  j    1^      % 

had  been  a  ^^^  country  and  the  advantages  it  must  confer  on 

bubble  ah  initio,  capital  as  well  as  intermediate  towns,  by  extending 

re^^^^  facilities  of  transit.     From  Aviles,  the  line  traversta 

chass-money.       valley  of  that  name,  and,  at  the  distance  of  eight  m 

reaches  the  Ferrones  Collieries;   and,  four  miles  i 

SoHs,  crosses  the  Santo  Firme  coal-field,  in  which  € 

seams  of  workable  coal    have   been   already  ope 

Thence  it  continues  its  route  towards  Oviedo,  contai 

a  population  of  nearly  twenty  thousand  inhabitants, 

after  cro.-siiig  the  Mieres,  stretches  along  the  bai 

the  river,  proceeding  onwards  to  Leon,     The  lint 

been  carefully  surveyed  and  reported  upon ;  the  po 

Aviles  having  been  selected  from  its  fine  natural 

bour,  as  affording  facilities  for  carrying  on  an  extei 

foreign  trade,  while  the  communication  with  the  m 

polis  of  Spain,  affords  no  ordinary  advantages. 
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tract  of  country  does  not  present  any  considerable  diffi- 
tultiis,  the  gradients  being  of  a  favourable  nature,  while 
the  works  can  be  cheaply  and  easily  executed.  The  main 
sources  of  traffic,  exclusive  of  passengers,  which  must 
be  considerable,  may  be  thus  enumerated ;  coal,  iron, 
lod  other  mineral  produce,  limestone,  timber,  corn,  salt, 
froit,  and  general  merchandize.  The  coal-field  of  the 
AUurias,  through  which  the  line  passes,  has  been  cha- 
racterised as  the  largest,  in  extent,  in  the  world.'' — ^The 
prospectus  then  stated  the  amount  of  the  traffic  in  coal, 
iroD,&c.,  which  might  be  expected  on  the  railway;  and 
that  it  might  be  fairly  calculated  to  yield  a  profit  of  nine 
percent,  at  the  least.  The  prospectus  next  stated  the 
amounts  of  the  deposit  and  calls  on  the  shares  in  the 
eompany,and  the  times  at  which  they  were  to  be  paid,  and 
that,  on  payment  of  the  deposit,  each  subscriber  would  re- 
ceive an  accountable  receipt,  to  be  exchanged  for  certifi- 
cates of  shares  at  the  office  of  the  company  in  London,  and 
tbat  subscribers  in  Spain  would  receive  a  similar  receipt, 
to  be  exchanged  for  certificates  of  shares  at  the  com- 
pany's offices  in  Oviedo  and  Madrid :  that  notice  of  the 
calls  would  be  given,  by  advertisement,  in  the  London 
and  Madrid  Gazettes  and  two  or  more  daily  London 
newspapers  and  in  the  Madrid  and  Oviedo  journals : 
that,  when  10/.  on  each  share  should  have  been  paid,  the 
thareholders  would  be  entitled,  on  demand,  to  receive 
certiOcates  (jcedulas  de  credito)  which,  in  accordance  with 
^  9S0th  Artu'le  of  the  Commercial  Code  of  Spain, 
vn^e  tranrferable  to  bearer:  that  the  constitution  of  the 
<^pany  was  that  of  an  anonymous  company  compa- 
^QMonima),  in  accordance  with  the  216th  Article  of  the 
Ommercial  Code:  that,  by  the  278th  Article,  the  liahiliiy 
^ftkeiiareholderswas  limited  to  the  amount  of  their  re- 
9^toe  shares:  that  the  management  of  the  company 
vottld  be  confided  to  a  board  of  directors  in  London, 
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with  power  to  appoint  one  or  more  local  directors  in 
Spain:  that  the  directors  should  also  have  power  to  ea(»r 
into  such  arrangements  as  they  might  deera  necessary, 
with  the  GroTemment  and  other  bodies  in  Spaw,  n 
relation  to  the  constitntiony  statMteif  and  other  terms  aai 
conditions  for  the  establishment  of  the  company:  tnd 
that  the  meetings  of  the  company  would  be  held,  halt 
yearly,  in  London. 


Shortly  after  the  issuing  of  that  prospectus,  the  same 
four  Defendants  circulated  another,  containing  a  still 
more  (aTOurable  account  of  the  expected  traffic  oo  the 
railway,  and  estimating  the  clear  profit  on  the  company's 
capital,  at  nearly  16/.  per  cent. 

Between  the  issuing  of  those  two  documents,  the 
Defendant  /fri/y,  one  of  the  directors  of  the  company, 
went  to  Spain  on  behalf  of  the  board,  and  obtained, 
from  the  Government  of  that  country,  the  necessary 
grants  and  powers  for  making  the  railway.  He  returned 
to  England  early  in  March  1846,  and,  on  the  14th  of 
that  month,  it  was  agreed,  fraudulently  (as  the  bill 
alleged),  between  him  and  the  other  directors,  that  he 
should  be  deemed  to  have  obtained  those  powers  and 
grants  for  his  own  benefit  and  not  on  behalf  of  the  com- 
pany, and  that  the  company  should  purchase  them  of 
him  for  20,000/.  On  the  same  day,  the  directors  issued 
another  prospectus,  which  stated  (amongst  other  things) 
that  the  undertaking  was  patronized  by  the  Queen  of 
Spain  and  several  Spanish  noblemen  whom  it  named; 
that  the  powers  and  grants  which  had  been  obtained 
through  Keily^s  exertions,  conferred  upon  the  company 
more  valuable  privileges  and  immunities  than  had  been 
before  conferred  on  any  continental  railway;  that,  bytk 
formation  of  the  company  into  a  compania  anonima,  tk 
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liability  of  the  shareholders  was  limited  to  the  amount  of  1846. 

their  shares ;  that  the  line  of  the  raihoay  had  been  sur- 
veyed  and  reported  upon  by  competent  English  surveyors 
wnd  presented  no  engineering  difficulties ;  that  the  coun-  ^  "' 
try  through  which  it  was  intended  to  pass,  abounded 
wHb  coaly  iron,  corn,  frc,  and,  consequently,  that  the 
traffic  upon  it  would  be  very  great;  that  the  affairs  of 
the  company  would  be  conducted  by  the  directors  in 
London,  assisted  by  influential  directors  in  Madrid;  that 
the  directors  had  power  to  enter  into  such  arrangements 
with  the  Government  and  other  bodies  in  Spain,  relative 
to  the  statutes  and  other  conditions  for  the  establishment 
of  the  railway,  as  they  might  think  proper,  and  that 
applications  for  shares  were  to  be  made,  in  the  form 
Bobjoined,  and  addressed  to  the  secretary  at  the  com- 
pany's offices  in  Broad-street,  London. 

After  the  issuing  of  that  prospectus,  the  company's 
shares  were  in  great  demand  ;  and  the  Plaintifi^  applied 
for  an  allotment  of  them  in  the  form  prescribed  by  the 
prospectus  of  the  14th  of  March.  The  directors,  how- 
ever, anticipating  that  the  shares  would  rise,  did  not 
comply  with  his  application,  but  allotted  the  greater 
part  of  the  shares  to  each  other,  and  afterwards  sold 
them  at  a  considerable  premium.  The  Plaintifl;  how- 
ever, influenced,  as  he  alleged,  by  the  statements  and 
representations  contained  in  the  prospectus  of  the  14th 
of  March,  subsequently  purchased  one  hundred  of  the 
diares,  and  received  transferable  certificates  for  them. 

On  the  20th  of  June  1845,  the  agreement  between 
KeUjf  and  the  other  directors,  was  carried  into  effect ; 
bat,  before  that  time,  the  directors  had  been  informed 
that,  owing  to  the  nature  of  the  country  through  which 
the  railway  was  intended  to  pass,  and  to  the  engineering 


336 


CASES    IN    CHANCERY. 


1846. 


Hartbt 

V. 
COLLETT. 


difficulties  which  existed,  it  was  impossible  to  maketh^ 
railway.    They  did  not,  however,  communicate  that  in-- 
formation  to  the  shareholders,  until  the  19th  of  Decern* 
her  1845,  when  a  meeting  was  held,  and  it  then  ap- 
peared,  from  the  engineer's  report,  that  there  were  in- 
surmountable  difficulties  in  making  the   railway,  and 
that  the  statements  and  representations  contained  in  the 
prospectus  of  the  14th  of  March,  as  to  the  nature  of  the 
country  through  which  the  railway  was  to  be  formed, 
the  probable  amount  of  traffic  upon  it,  and  the  other 
circumstances  favourable  to  the  project,  were  wholly  or 
for  the  most  part  untrue. 

The  bill,  which  was  filed  by  the  Plaintiff  on  behalf  of 
himself  and  all  the  other  shareholders  in  or  siibscriben 
to  the  company,  against  the  directors,  after  stating  as 
above,  and  that  the   Defendants  had,  in  their  hands, 
large  sums  which  had  been  paid,  by  shareholders  in  and 
subscribers  to  the  company,  in  respect  of  deposits  on 
their  shares,  charged  that  the  payment  of  the  20,000/L 
to  Keili/,  was  a  breach  of  trust  on  the  part  of  the  De- 
fendants, and  a  fraud  upon  the  shareholders  in  and  sub- 
scribers to  the  company :  that  it  was  untrue,  as  stated 
in  the  prospectus,  that  the  line  of  the  intended  railway 
presented  no  engineering  difficulties ;  for  the  engineer- 
ing  difficulties  on  such  line  presented  an  insuperable,  or 
a  nearly  insuperable  obstacle  to  the  formation  of  tlie 
railway;  and,  on  the  14th  of  March  1845,  the  Defend- 
ants knew  that  the  same  were  insurmountable  and  such 
as  rendered  the  formation  of  the  railway  impracticable, 
and  that  the  fact  was  that  the  same  was  totally  imprac- 
ticable :  that  the  statements  and  representations  made 
by  the  Defendants,  in  the  prospectus,  of  the  profit  and 
advantages  to  be  expected  from  the  railway,  were  pot 
forth  by  them  without  their  having  made  any  inquiries 
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into  the  truth  or  accuracy  of  such  statements  and  re- 
preseotatioDSy  and  without  their  having  obtained  any 
ioformation  as  to  the  nature  and  circumstances  of  the 
coQQtry  through  which  the  railway  was  intended  to  pass, 
and  that  those  statements  and  representations  were  cal- 
calated  and  intended,  by  the  Defendants,  to  mislead 
and  deceive,  and  did  mislead  and  deceive  the  Plaintiff 
and  the  other  shareholders  in  and  subscribers  to  the 
company,  except  the  Defendants :  that  there  were  up- 
wards of  600  shareholders  in  the  company,  and  that 
their  rights  and  liabilities  were  so  subject  to  change  and 
floctoation  by  death  or  otherwise,  that  it  was  not  pos- 
sible, without  the  greatest  inconvenience,  to  make  them 
parties  to  the  suit,  and  that,  to  do  so,  would  make  it 
impossible  to  prosecute  the  suit  to  a  hearing ;  and  that 
the  Plaintiff  had  been  unable  to  discover  who  were  the 
members  of  the  company,  except  the  Defendants :  that 
all  the  shareholders  had  a  common  interest  in  having 
the  monies,  property  and  assets  of  the  company  duly 
got  in  and  properly  applied  to  the  purposes  of  the  com- 
pany, and  in  the  relief  prayed  by  the  bill. 


1846. 


Harvet 
0. 

COLLETT. 


The  bill  prayed  that  the  agreement  dated  the  14th  of 

^rch  1845,  might  be  declared  to  be  fraudulent  and 

void,  and  might  be  cancelled ;  and  that  the  Defendants 

and  each  of  them  might  be  decreed  to  be  personally 

liable  to  pay  and  make  good,  as  part  of  the  property, 

QKmies  and  effects  of  the  company,  the  sum  paid,  to 

Xeify,  in  performance  of  that  agreement,  with  interest 

^5/.  per  cent,  per  annum  from  the  day  on  which  the 

same  was  paid  ;  and  that  each  of  the  Defendants  might 

be  decreed  to  account  for  all  sums  of  money  received, 

by  him,  as  part  and  out  of  the  property,  monies  and 

effects  of  the  company,  and  also  in  respect  of  the  shares 

which  had  been  allotted  to  and  divided  amongst  them. 
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Harvbt 

V. 
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and  any  premiums,  profits  or  advantages  derived  tbeie- 
from ;  and  that  they  might  account  for  so  much  monej 
asy  but  for  their  wilful  neglect  and  default,  might  havi 
been  received  by  them  in  respect  of  so  many  of  the 
shares  in  the  company  as  were  not  allotted  and  disposed 
of  by  them ;  and  that  an  account  might  be  taken  ofaD 
the  monies,  property  and  effects  of  the  company,  at  any 
time  come  to  the  hands  of  the  Defendants,  and  that  all 
the  sums  of  money  properly  paid  and  expended,  bj 
them,  on  the  account  and  on  the  behalf  of  the  compaiqrj 
might  be  ascertained,  and  that  the  surplus  of  the  said 
monies,  property  and  effects  so  received  by  the  Defisnd- 
ants  as  aforesaid,  after  deducting  all  sums  which  had 
been  properly  paid  and  expended  by  them  as  aforesaid, 
might  be  decreed  to  be  paid,  by  the  Defendants,  into 
the  bank  of  the  company,  to  the  credit  and  for  the 
purposes  of  it ;  and  that  the  Defendants  might  be  de- 
creed to  pay  all  other  the  monies  and  effects  of  the  com- 
pany, including  the  sum  paid  to  KeUy,  and  interest,  into 
the  same  bank,  to  the  same  credit  and  for  the  same 
purposes  ;  and  that  all  such  further  directions  might  be 
given  and  accounts  and  inquiries  directed  as  might  be 
necessary  for  the  purposes  before  mentioned,  and  that 
the  Plaintiff  and  the  other  shareholders  in  the  company 
might  have  such  further  and  other  relief,  &c. 


The  Defendants  demurred  for  want  of  equity  and 
other  causes. 


Mr.  Walker  and  Mr.  Heatlifield,  in  support  of  the 
demurrer,  said  that  the  bill  asked  relief  which  the  Plain* 
tiff  would,  perhaps,  have  been  entitled  to  if  the  company 
had  been  a  valid  one;  but  the  bill  stated  that  the  ahaies 
were  transferable  by  delivery;  that  the  liability  of  the 
shareholders  was  limited  by  the  amount  of  their  shana, 


Hartit 

V. 
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and  that  the  object  for  which  the  company  was  formed^  1846. 

was  impracticable;  and,  therefore,  the  whole  tendency 

of  the  bill  was  to  shew  that  the  company  was^  in  its 

original  constitution,  an  illegal  association  and  a  bubble ;       q^  *" 

aod,  consequently,  that  the  Plaintiff  was  not  entitled  to 

toy  relief,  or,  at  all  events,  not  to  the  relief  prayed  by  the 

l»ll(a):  Duvergiery.  Fellawi{b);  Blundellv.Winsor  {c); 

Harrison  y.  Heathom{d)\  The  King  v.  Dodd(e);  Josephs 

i.Pebrtr(f);   Ellison  v.  Bignold{ff);  Kinder  v.  Tby- 

br{k);  EwingY.  Osbaldiston{i)\  Jackson  v.  Cocker  (k). 

Mr.  Bethell,  Mr,  James  Parker,  and  Mr.  Welford  in 
support  of  the  bill,  said,  first,  that  the  cases  cited  in 
support  of  the  demurrer  were  wholly  inapplicable  to 
the  present;  for  the  company  was  formed  for  the  pur- 
pose of  making  a  railway  in  Spain,  and  was  constituted 
ia  conformity  to  the  law  of  that  country,  and,  therefore, 
its  legality  or  illegality  was  to  be  determined,  not  by 
English,  but  by  Spanish  law;  that  the  prospectuses 
stated  that  the  constitution  of  the  company  was  that  of 
a  eompania  anonima,  and  that,  by  certain  articles  of  the 
commercial  code  of  Spain,  certificates  of  shares  in  a 
company  so  constituted  were  transferable  by  delivery, 
and  that  the  liability  of  the  shareholders  was  limited  to 
the  amount  of  their  shares:  consequently,  the  grounds 

(a)  Although  the  Bubble  601. 

Act  (6  Geo.  1,  c.  18)   has  (d)  6  Man.  &  Gr.  81. 

been  repealed  by  6  Geo.  4,  (e)  9  East,  516. 

C91,  a  tubidriber  to  a  babble  (/)  3  Bam.  &  Cress.  639. 

may  recover  his  money  either  (g)  a  Jac.  k  Walk.  503. 

at  law  or  in  equity:  see  Green  (k)  Collyer    on    Partaer- 

▼.  Barrett,  amley  Vol.  I.,  p.  ships,  Append.  917. 

45.  («)  a  Myl.  ^  Cr.  53. 

(*)  5  Bing.  1148.  (Jt)  4  Beav.  59. 

(c)  Ante.   Vol.  VIIL,    p. 

A  A  2 
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on  which  the  counsel  in  support  of  the  denaurrer  haci 
contended  that  the  company  was  an  illegal  one,  en- 
tirely failed;  secondly,  that  there  was  not  any  founda- 
tion for  saying  that  the  company  was  a  bubble,  for  it 
was  formed,  bond  fide^  for  the  purpose  of  making  a 
railway  in  Spain;  powers  and  grants  of  property  were 
obtained  for  it  from  the  Spanish  Government;  and  shares 
in  it  had  been  allotted  to  various  persons,  and  deposits 
paid  upon  them;  and  that  the  undertaking  was  not 
known  to  be  impracticable  until  after  the  engineers  had 
reported  it  to  be  so. 


The  counsel  in  support  of  the  bill,  added  that  the  re- 
lief sought  by  it,  was  founded  on  Hichens  v.  Congreve{l). 
They  referred  also  to  Harrison  v.  Heathoni^  The  London 
and  Grand  Junction  Railway  Company  v.  Freeman  (m); 
Oarrard  v.  Hardej/(n);  Walburn  v,  Ingilby{oyy  Young 
v.  Smith  {p). 

The  Vicb-Chancbllor: 
This  case  is  reduced  to  this  very  short  point,  whether, 
on  the  14th  of  March  1845,  the  scheme  proposed  by  the 


(/)  4  Russ.  562. 

(m)  2  Man.  &  Gr.  60C: 
see  638. 

(«)  5  Man.  &  Gr.  471. 

(o)  1  .Myl.  &  Keen,  61  : 
see  76. 

(p)  4  Railway  Cases,  135. 

In  the  course  of  the  argu- 
ment in  the  above  case,  the 
counsel  for  the  bill  objected 
that  the  office  copy  of  the  de- 
murrer stated  it  to  be  a  de- 
murrer to  a  bill  filed  by  the 


Plaintiff  on  his  own  behalf 
alone,  and  not  on  behalf  of 
himself  and  all  the  other 
shareholders  in  and  subscrib- 
ers to  the  company,  and, 
therefore,  that  it  was  a  de* 
murrer  to  a  bill  which  did 
not  exist.  But  the  Fice-Ckait' 
cellar  held,  that  the  Defend- 
ants had  waived  the  objec- 
tion, if  there  was  anything  in 
it,  by  setting  down  the  de- 
murrer to  be  argued. 
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directors,  was  not,  within  their  knowledge,  wholly  im- 
practicable. That  time  is  material,  because  the  plain- 
tiff states,  in  his  bill,  that  he,  having  been  influenced  by 
the  statements  and  representations  of  the  prospectus  of 
the  14th  of  March  1845,  purchased  one  hundred  shares; 
80  that  such  right  as  he  might  have  had  to  interfere  in 
the  afiairg  of  the  company,  came  to  him  after  the  14th 
of  March  1846. 
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The  charge  in  the  bill,  is  that,  on  the  14th  of  March 
1845,  all  the  directors  well  knew  that  the  engineering 
di£Bculties  in  the  Astutias  were  insurmountable,  and 
SQch  as  to  render  the  formation  of  such  a  line  of  rail- 
way as  was  proposed  by  the  said  prospectus,  totally 
impracticable:  and  the  Plaintiff  charges  that  the  same 
was  totally  impracticable:  and  there  is  a  similar  charge, 
with  respect  to  the  fact  of  impractibility,  in  a  preceding 
part  of  the  bill,  where  it  states  that,  from  the  said  re- 
port, it  appears,  as  the  fact  is,  that  the  said  intended 
nulway  is  altogether  impracticable.  And  then  the  bill 
charges  that  the  statements  and  representations  of  the 
prospectus  are,  wholly  or  for  the  most  part,  untrue,  so 
that  there  is  a  most  positive  allegation  not  only  that  the 
^dertaking  is  impracticable,  but  that  it  was  known  so 
to  he,  by  the  directors,  before  the  Plaintiff  became  a 
poithaser  of  shares. 


I  admit  that  there  is  a  great  deal  of  allegation,  inci- 
dentally, as  to  the  law  of  Spain.     For  instance,  there  is 
a  statement  that,  by  a  particular  article  in  the  Spanish 
code  of  commercial  law,  shares  in  a  company  consti- 
tuted as  this  is  alleged  to  be,  are  transferable  by  deli- 
very; and  that,  by  another  article  of  the  same  code,  a 
limited  responsibility  only  is  sustained  by  shareholders 
in  a  company  so  constituted.  But  though  it  appears  that 


342 


CASES    IN   CHANCERY. 


1846. 


Hartst 

V. 
COLLKTT. 


there  have  been  grants  and  concessions  made  by  the 
Royal  authority,  or  the  authority  of  the  Government  o\ 
Spain,  and  that  the  Queen  of  Spain  has  condescended 
to  be  the  patron  of  this  undertaking,  and  a  great  nma- 
ber  of  dukes  and  counts  also  have  become  patrooB 
of  it;  yet  I  do  not  find  that  there  is  any  allegation  that 
the  projection  of  a  scheme  known  to  be  impracticablei 
is  a  scheme  that  would  be  considered,  by  the  law  of 
Spain,  other  than  as  it  would  be  considered  by  the  law 
of  England.  And  it  seems  to  me  that,  upon  the  allega- 
tions in  this  bill,  I  must  take  it  that  the  directors,  it 
the  time  when  they  issued  the  prospectus  of  the  14th 
of  March  1846,  confiding  in  which  the  Plaintiff  puf^ 
chased  his  shares,  knew  that  the  project  was  totally  in- 
practicable.  That  is  the  averment  upon  the  bill.  Tbeiij 
if  the  Plaintiff  so  states  the  case,  he  really  states  tlial 
these  Defendants  were  projecting  a  manifest  fraud,  a 
mere  bubble,  a  mere  scheme  to  cheat;  and,  as  he  statci 
his  case  in  that  way,  I  am  of  opinion  that  I  am  not  al 
liberty  to  give  him  the  detailed  relief  which  he  asks  bf 
his  bill.  And  it  rather  seems  to  me  that,  having  aimed, 
substantially,  at  the  relief  which  he  does  ask,  I  am  not 
at  liberty  now  to  say  that  all  the  relief  he  has  asked 
and  the  whole  of  his  prayer,  is  to  go  for  nothing,  and 
that  his  bill  is  to  be  cousidered,  merely,  as  a  bill  for  the 
purpose  of  recovering,  from  the  Defendants,  the  amoiuK 
of  what  he  may  have  paid  for  his  shares,  or  the  orieioil 
value  of  them.  My  opinion,  therefore,  is  that  this  de- 
murrer must  be  allowed  on  the  grounds  which  I  have 
stated.  And  that  makes  it  unnecessary  for  me  to  entef 
into  the  various  other  questions  that  have  been  mooted 
at  the  bar. 


if,  indeed,  the  project  had  not  appeared  to  beafirand 
in  the  knowledge  of  the  directors  at  the  time  when  the] 
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i»Qed  the  proBpectus  (which  was  before  the  Plaintiff's 
purchase),  then  the  principle  of  Hichens  v.  Congreve 
would  have  applied.  But  the  Plaintiff,  for  the  purpose 
of  overwhelming  the  directors  with  charges  of  fraud,  has 
gone  rather  too  far  to  enable  me  to  give  him  any  relief 
at  all,  and,  consequently,  the  demurrer  must  be  allowed. 


1846. 


Harvey 

COLLETT. 


GILBERT  V.  COOPER. 

Motion,  on  behalf  of  W.  R.  Drake,  the  solicitor  for 
the  Plaintiff,  that  W.  B.  James,  the  solicitor  for  some 
of  the  Defendants,  might  be  directed  to  pay,  to  Drake, 
Vl%L,  the  amount  of  the  Plaintiff's  bill  of  costs  in  the 
cause,  pursuant  to  James^^  undertaking  dated  the  9th  of 
July  1846. 

The  notice  of  motion  was  intituled  in  the  cause  and 
abo  in  the  matter  of  W.  B.  James,  one  of  the  solicitors 
of  the  Court.    The  affidavit  in  support  of  it,  stated  that 
thahe  and  his  partners  were  the  solicitors  of  the  Plain* 
ti^  and  that  James  was  the  solicitor  for  some  of  the  De- 
fendants; that,  in  July  1846,  a  compromise  of  the  suit 
was  arranged  between  Drake  and  James;  and  that  the 
following  memorandum  of  it  was  made  in  writing,  and 
mtitoled  in  the  cause :   **  Memorandum  of  agreement 
made  this  9th  day  of  July  1846,  between  Mr.  tV.  R. 
Drake  as  the  solicitor  for  and  on  behalf  of  the  above- 
named  Plaintiff,  and  Mr.  W,  B.  James  the  solicitor  for 
the  above-named  Defendants:  It  is  hereby  agreed  as 
follows :  First,  that  the  order  for  an  injunction  made  in 
the  above-mentioned  cause,  restraining  the  Defendants 


1848: 

8th  March. 
^ y ' 

Jurisdictum. 

Solicitor. 

/Agreement, 

Performance  of 
an  agreement  to 
compromise  a 
suit,  entered 
into  by  the 
solicitor  for  the 
Plaintiff  and  the 
solicitor  for  the 
Defendant,  by 
which  the  latter 
agreed  to  pay 
the  Plaintiff's 
costs  to  the 
former,  en- 
forced by  order 
made  in  a  sum- 
mary way. 
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James  Leonard,  Morse  Cooper,  and  Henry  Tootal,  fron 
prosecuting  the  order  obtained  by  them,  on  or  about  Um 
17th  day  of  June,  in:  *  Ex  parte  an  undertaking  fo 
making  a  railway  from  LudgershaU  to  Poolcy  for  pay 
ment  out  of  court  of  the  sum  of  55,000  /.  cash  in  tk 
Plaintiff's  bill  mentioned,  be  dissolved  on  the  motion  ol 
the  Defendants,  and  that  the  Plaintiff  shall  appear  od 
such  motion  and  consent.  Secondly,  that  an  applica- 
tion shall  be  made,  at  the  earliest  convenient  oppo^ 
tunity,  by  the  Plaintiff,  to  be  consented  to  by  the  De- 
fendants, for  leave  to  amend  the  bill  by  striking  out  the 
name  of  Mr.  Gilbert  as  Plaintiff,  and  inserting  the  nann 
of  some  shareholder  as  Plaintiff,  to  be  nominated  b] 
Mr.  James.  Thirdly,  that  the  costs  of  the  suit,  and  al 
costs,  charges  and  expenses  properly  incurred  in  rela- 
tion thereto  or  to  this  agreement,  as  between  solicitoi 
and  client,  shall  be  paid  to  Mr.  Drake  by  Mr.  James 
Mr.  Drake,  forthwith,  to  deliver  his  bill ;  and,  if  an] 
question  should  arise  thereupon,  the  same  to  be  referrni 
to  Mr.  John  Gregory,  Fourthly,  that  Mr.  James  shall 
pay  to  Mr.  Gilbert,  within  one  week  after  the  sum  ol 
55,000/.  shall  be  received  from  the  Accountant-General; 
the  sum  of  one  pound  ten  shillings  per  sliarc  on  the 
shares  mentioned  in  the  bill,  to  be  held  by  him  on  Mr. 
Gilbert's  delivering  up  the  scrip  of  such  shares  to  be 
cancelled.  Fifthly,  that  Mr.  James  shall  indemnify  Mr. 
Gilbert  against  all  costs  which  may  be  claimed  against 
him,  in  the  said  suit,  by  any  of  the  other  Defendants 
thereto,  besides  those  for  whom  Mr.  James  has  appeared 
as  solicitor." 


The  affidavit  further  stated  that,  on  the  13th  of  Oc- 
tober 1846,  Drake  delivered  to  James  the  Plaintiff's 
bill  of  costs  in  the  suit,  amounting  to  172/. ;  that  Jawnez 
had  made  no  objection  thereto,  but  had  not  paid  the 
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same  pursuant  to  his  undertaking,  although  repeated 
applications  had  been  made  to  him ;  that  Drake,  in  en- 
tering into  the  arrangement,  always  intended  to  have 
James's  personal  responsibility  for  payment  of  his  costs, 
and  not  that  of  his  clients,  who  were  personally  unknown 
tobim,  and  that,  without  such  personal  responsibility 
on  the  part  of  James,  he  would  not  have  concluded  the 
arrangement ;  and  that  that  was  well  known  to  and  un- 
derstood and  assented  to  by  James,  as  appeared  by  the 
undertaking,  which  expressly  provided  that  the  costs 
should  be  paid  by  James  himself  and  not  by  his  clients ; 
that,  throughout  the  negotiation  and  in  entering  into  the 
agreement,  James  acted  in  his  capacity  of  a  solicitor. 

On  the  hearing  of  the  motion,  the  questions  were, 
first,  whether  the  costs  were  agreed  to  be  paid  by  James 
personally,  or,  as  his  counsel  contended,  by  his  clients? 
and,  secondly,  if  they  were  to  be  paid  by  him  personally, 
whether  the  Court  had  any  jurisdiction  to  order  him, 
SQDnmanly,  to  pay  them  ? 

The  Vice- Chancellor  said  that  it  was  manifest,  from 
the  terms  of  the  agreement  in  general  and  from  the  Bfth 
clause  of  it  in  particular,  that  it  was  meant  to  be  a  per- 
sonal undertaking  by  the  parties  to  it ;  and,  as  it  was  an 
Agreement,  not  between  parties  with  whom  the  Court 
bad  nothing  to  do,  but  between  the  solicitors  in  the 
<^ose,  who  were  officers  of  the  Court,  the  Court  ought 
(o  enforce  performance  of  it  in  a  summary  way. 

Order  made  with  costs. 
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V. 
CoOPEft. 


Mr.  Bethell  and  Mr.  Wickins  moved. 

Mr.  Rolt  and  Mr.  Bethell  opposed.    Tht  y  cited  Peart 

v.Bu»heU{a). 

{a)  Anie,\o\.  11.,  p.  38. 
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14th- July. 
> V ' 

Solicitor  and 
Client. 

A  lady  resident 
in  Ireland 
agreed  with  an 
Irish  solicitor, 
thut  if  he  would 
employ  a  solici- 
tor in  London 
to  take  out  for 
her  certain  let- 
ters of  adminis- 
tration in  Eng' 
landf  which 
were  necessary 
to  complete  her 
title  to  a  fund 
in  the  Court  of 
Chancery  in 
England^  and 
afterwards  pro- 
cure the  fund 
for  her,  he 
should  receive  a 
commission  of 
lo/.  per  cent, 
upon  the 
amount  of  the 
fund,  and  also 
be  reimbursed 
what  he  should 
pay  to  the 
London  soli- 
citor. 

Held  (hat 
the  agreement 
was  contrary  to 
policy,  and 
therefore  could 
not  be  enforced. 


STRANGE  AND  RIVERS  v.  BRENNAN. 

Under  a  decree  made  in  1807,  2000/1  Three  pe 
Cents,  were  transferred  into  the  Accountant-Generai'i 
name,  to  answer  the  growing  payments  of  an  annuii 
given,  by  Thomas  Gaul,  the  testator  in  the  cause,  U 
Mary  Whitehead :  and,  by  the  decree,  certain  persoo 
were  declared  entitled  to  the  clear  residue  of  the  testa 
tor's  estate,  and  any  person  or  persons  entitled  to  tb 
2000/.  stock,  were  to  be  at  liberty  to  apply  to  tb 
Court  on  Mary  Whitehead's  death.  iShe  died  in  1841 
the  residuary  legatees  died  several  years  before  hei 
The  Defendant,  Margaret  Brennan,  who  resided  a 
Waterford  in  Ireland,  was  their  next  of  kin ;  and,  bein| 
entitled,  as  such,  to  the  2000/.  stock,  she  applied  t 
several  solicitors  in  Waterford  to  employ  a  solicitor  11 
London  to  procure,  for  her,  letters  of  administration  ti 
the  residuary  legatees  and  a  transfer  of  the  stock.  Ba 
they  declined  to  undertake  the  business  on  account  o 
there  being  some  difficulty  in  establishing  her  right  tc 
such  letters  of  administration,  and  of  the  expense  whid 
must  necessarily  be  incurred  in  taking  them  out.  A 
length,  however,  she  prevailed  on  the  Plaintiff,  Thoma 
Fitzgerald  Strange,  who  was  a  solicitor  in  Ireland  fm 
not  in  England,  to  undertake  the  business  on  the  fol 
lowing  terms,  to  which  she  cheerfully  acceded,  namdj 
that  he  should  receive,  for  his  trouble,  a  commission  o 
10/.  per  cent,  on  the  sum  to  be  recovered,  and  be  reim* 
bursed  what  he  should  pay,  out  of  his  own  pocket,  tc 
the  solicitor  in  London.  Strange  obtained  the  neces- 
sary evidence  of  the  Defendant's  right  to  the  letters  ol 
administration,  and,  at  her  request,  consented  to  become 
one  of  the  sureties  for  her,  and  prevailed  on  the  othei 
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Plaintiff^  Joseph  Michael  JRiverM,  to  become  the  other 
surety  in  the  administration-bonds ;  and  she  agreed  to 
indemnify  them  in  the  manner  after  mentioned.  In 
October  1846,  she  signed  the  following  memorandum 
of  the  agreement  between  her  and  the  Plaintiffs : 


1846. 

^ , f 

Strange 

V. 

Bhennan. 


"  Memorandum  of  agreement  between  Margaret 
Brefoum,  spinster,  of  the  one  part,  and  Thomas  Fitzge- 
rald Strangey  gentleman,  attorney,  and  Joseph  Michael 
Sivers,  Esq.,  of  the  other  part :  whereas  it  has  become 
necessary  that  the  said  Margaret  Brennan,  in  order  to 
establish  her  claim,  as  administratrix,  to  certain  monies 
in  the  Bank  of  England  contingent  on  the  death  of 
Marg  Whitehead^  should  take  out  three  several  admi- 
nistrations in  the  Prerogative  Court  of  Canterbury  in 
England^  and  also  prove  her  claim  with  the  said  three 
wills*  and  as  such  administratrix,  under  the  further  •^w:. 

and  other  will  of  Thomas  Gaul,  of  Sawbridgewarth,  who 
died  on  or  about  the  month  of  March  1801,  and  which 
said  will  has  been  the  subject  of  a  Chancery  suit ;  and 
it  has  also  become  necessary,  for  the  said   Margaret 
Brenmanf  under   the  said    several    administrations,  to 
find  sureties  to  enter  into  bonds  on  behalf  of  her,  the 
iaid  Margaret  Brennan,  to  the  amount  of  18,000  /.  for 
the  due  performance,  by  her,  of  the  duties  named  there- 
iti ;  and  she,  being  unable  to  find  or  procure  the  same, 
llath  requested  the  said  Thomas  Fitzgerald  Strange  to 
Qixl  and  procure  them  for  her;  and,  in  order  to  protect 
the  said  sureties  from  any  loss  or  damage  they  might 
sustain  by  reason  of  the  said  bonds  and  from  their 
liaving  signed  the  same,  she,  the  said  Margaret  Bremtan, 
liath  consented  and  agreed  to  permit  the  said  Thom€U 
Fitzgerald  Strange  and  Joseph  Michael  Rivers  to  retain 
and  keep,  of  the  said  funds*,  should  the  same  happen  •  Sic. 

to  be  recovered,  and  for  the  space  of  six  years,  a  sum 
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1846. 


Strange 

V. 

Brennan. 


Sic. 


sufficient  to  bear  harmless  and  keep  indemnified  the  said 
sureties  from  any  action  at  law  or  other  responsibilities 
which  they  might  incur  as  aforesaid,  the  said  sum  to  be  so 
retained  by  the  said  Thomas  Fitzgerald  Strange^  Joseph 
Michael  Rivers  and  Margaret  Brennan  *,  as  trustees  for 
the  said  Margaret  Brennan  *  and  whomsoever  else  and 
whatsoever  person  the  same  may  be  fairly  and  legally 
applicable  to ;  and,  inasmuch  as  the  said  Thomas  Fitz* 
gerald  Strange  has  incurred  much  expense  and  profes- 
sional labour  in  the  management  of  the  said  administra- 
tions, and  has  been  obliged  to  advance  and  lay  out,  on 
behalf  of  the  said  Margaret  Brennan^  all  the  monies  re- 
quisite for  the  same,  the  said  Margaret  Brennan  has 
undertaken  and  agreed  to  pay  to  the  said  Thomas  Fiiz^ 
gerald  Strange,  as  a  bonus  or  consideration  (commission, 
quf),  and  exclusive  of  the  law  costs,  the  sum  of  10/.  per 
cent,  on  such  sum  or  sums  of  money  as  may  actually  be 
recovered  and  realized  out  of  the  said  fund  as  aforesaid; 
and  she  further  agrees  and  undertakes,  for  herself,  her 
executors,  administrators  and  assigns,  and  all  persons 
claiming  or  deriving  under  them,  to  carry  out  this 
agreement  in  perfect  good  faith,  and  to  do  all  act  or 
acts  that  may  he  necessary  for  carrying  the  same  into 
effect.     Dated  at  Waterford  this  day  of  October 

1845.'* 


In  November  following,  the  Defendant,  and  the 
Plaintiffs  as  her  sureties,  executed  the  administration 
bonds,  and  the  several  letters  of  administration  were 
granted  to  her ;  and,  shortly  afterwards,  the  stock  was 
transferred  to  her  by  Strange 's  procurement,  but  on  the 
understanding  that  the  agreement  was  to  be  carried  into 
execution ;  she,  however,  refused  to  perform  it :  where- 
upon the  bill  was  filed.  After  stating  as  above,  it  al- 
leged that  the  Defendant  intended  to  sell  out  the  stock 
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and  convert  the  produce  to  her  own  use,  without  apply- 
ing any  part  to  the  payment  of  the  debts  of  the  persons 
whom  she  represented ;  that,  if  she  did  so,  the  Plaintiffs, 
as  her  sureties,  would  be  liable,  under  the  bonds,  to 
male  good  the  deficiency  arising  from  such  application  ; 
that,  in  consequence  of  the  risk  incurred,  by  Strange, 
by  reason  of  the  Defendant  being  unable  to  provide 
the  funds  necessary  for  establishing  and  perfecting  her 
title  to  the  stock,  or  to  repay  any  part  of  the  expenses 
in  case  her  claim  had  failed,  and  also  in  consequence  of 
the  great  trouble  and  difficulty  which  he  had  to  en- 
counter in  collecting  evidence  of  her  -title,  the  agree- 
ment was  a  fair  and  reasonable  one ;  that,  as  he  was  a 
nHcitor  in  Ireland  only  and  not  a  solicitor  of  the  Court 
of  Chancery,  and  was,  consequently,  obliged  to  employ 
a  solicitor  in  London  to  conduct  the  said  business  on 
behalf  of  the  Defendant,  the  employment  of  him  by  her 
mast  be  considered  as  in  the  character  of  a  general 
ogmt;  that,  if  his  claim  to  the  commission  of  10  L  per 
cent  should  not  be  allowed,  he  was  entitled  to  a  lien  on 
the  fund  for  his  costs,  charges  and  expenses  incurred  in 
the  business,  and  for  a  reasonable  remuneration  for  his 
trouble  therein. 


1846. 


Strange 
Brennak. 


The  bill  prayed  that  the  agreement  might  be  declared 
to  be  valid  and  binding,  and  might  be  specifically  per- 
formed ;  and  that  the  2000  /.  stock  or  a  competent  part 
hereof,  might  be  secured  for  the  purpose  of  indemnify- 
ing the  Plaintiffs  against  the  risk  incurred  by  them  as 
such  sureties  as  aforesaid  ;  and  that,  if  the  Court  should 
not  be  of  opinion  that  the  Plaintiff,  Strange,  was  entitled 
^the  aforesaid  commission  or  per  centage  of  10/.  per 
cent,  then  that  he  might  be  declared  to  have  a  lien  on 
^be  stock,  for  the  payment  of  his  costs,  charges  and  ex- 
P^Qses,  and  of  a  suitable  remuneration  for  his  trouble  in 
^e  matters  aforesaid ;  or  that  the  Defendant  might  be 
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Strakoe 
Brknnak. 


decreed  to  pay  the  same ;  and  that,  in  the  meantime 
she  might  be  restrained  from  selling  and  transferring  th 
stock,  or  any  part  thereof. 

The  Defendant  demurred,  to  the  bill,  for  want  c 
equity  and  other  causes. 

Mr.  Bethell  and  Mr.  Bird,  in  support  of  the  demurre 
for  want  of  equity,  contended  that  the  agreement  wa 
void  as  amounting  to  either  champerty  or  maintenance 
and  also  as  being  contrary  to  policy. 

Mr.  James  Parker  and  Mr.  R.  W.  Kennion,  in  sop 
port  of  the  bill,  said  that  it  alleged  that  the  Defendan 
had  agreed  to  indemnify  the  Plaintiffs,  out  of  the  stod 
in  respect  of  their  having  executed  the  administration 
bonds  as  her  sureties,  and  that  she  threatened  and  in 
tended  to  sell  out  the  stock  and  to  misapply  the  pro 
ceeds;  that  every  surety  who  had  stipulated  that  tfai 
principal  should  indemnify  him  out  of  a  particular  fond 
might,  if  the  principal  was  going  to  deal  with  the  fond 
file  a  bill  to  have  it  secured,  and,  therefore,  there  wai 
sufficient  equity,  in  the  first  part  of  the  agreement,  U 
support  the  bill :  secondly,  that  the  fund  was  not  in  \i 
tigation,  and,  therefore,  there  was  no  champerty  or  main 
tenance  in  contracting  with  respect  to  it :  thirdly,  tha 
Strange  was  the  Defendant's  agent,  not  her  solicitor 
and  that  it  was  very  common  and  perfectly  justifiabh 
for  an  agent  employed,  in  a  foreign  country,  to  recover  t 
fund  in  this  country,  to  receive  a  commission ;  but,  i 
he  was  to  be  considered  as  the  Defendant's  solicitor,  h 
was  entitled  to  a  lien,  on  the  fund,  for  his  costs*,  am 


*  Strange  had  no  Hen  on  the  fund  except  under  the  agree 
ment ;  for  the  costs  in  respect  of  which  he  was  alleged  to  hav< 
a  lien,  were  not  incurred  in  the  suit  in  which  the  fund  wti 
realized. 
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whether  that  lien  would  or  would  not  exceed  10/.  per  1846. 

ctnU  on  the  fund,  would  depend  on  the  amount  of  his      '         ' 
costs  when  taxed.  Strange 

V. 


The  Vic»-Chancellor: 
I  shall  allow  this  demurrer. 

It  is  true  that  Strange  does  not  appear  to  have  been 
an  EngUsh  solicitor;  but  he  was  a  solicitor  in  Ireland; 
and  the  case  is  much  the  same  as  if  the  fund  had  been 
in  Ireland  and  the  Defendant  had  consulted  an  English 
solicitor  as  to  the  means  of  obtaining  it,  and  he  had 
stipulated  that  another  solicitor  should  be  employed 
to  do  the  business,  and  that  he,  himself,  should  have 
10;.  per  cent,  upon  the  fund.  It  would  be  dangerous  to 
say  that  there  is  any  difference  between  that  case  and 
the  case  of  a  solicitor  agreeing  to  do  the  business  him- 
self, and  stipulating  that  he  should  have  10  Z.  per  cent,  on 
the  fund. 

My  opinion  is  that  the  policy  of  the  law  is  as  much 
Ofyposed  to  this  case,  as  it  would  have  been  if  Strange 
Iiimself  had  been  the  solicitor  employed  to  do  the  bu- 
^ess. 

BesideSy  the  agreement  is  so  constructed  that  it  can- 
not be  carried  into  effect ;  for  it  provides,  first,  that  the 
^t^d,  or  at  least  a  portion  of  it,  shall  be  retained  by  the 
^laintiffi  alone,  and,  afterwards,  that  it  shall  be  retained 
^y  the  PlaintifiEs  and  the  Defendant :  how  can  such  an 
^^reement  be  performed*  ? 

*  The  order  allowing  the  demurrer  was  affirmed,  by  Lord 
C^atteHkam^  €.,  on  the  aoth  July  1846. 


Brennan. 
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1848: 
13th  January. 

Jurisdutiun. 
Injunction. 

Order  made  in 
a  summary  way, 
to  restrain  a 
person,  not  a 
party  to  the 
suit,  to  whom 
the  Receiver 
had  let  a  farm, 
part  of  the 
estates  in  the 
cause,  from  re- 
moving hay, 
straw,  &c., 
therefrom. 


WALTON  V.  JOHNSON* 

xN  this  cause  a  decree  had  been  made,  and  a  Receive 
of  the  rents  of  the  real  estates  in  the  cause  had  bea 
appointed,  with  the  usual  directions  to  let  the  estate 
with  the  approbation  of  the  Master. 

The  Receiver,  with  the  approbation  of  the  Mastery  le 
a  farm,  part  of  the  estates,  to  John  Famdale,  as  tenani 
from  year  to  year,  and  Farndale  agreed  to  cultivate  i 
in  a  husbandlike  manner. 

On  the  7th  of  September  1847,  the  Receiver,  undei 
the  direction  of  the  Master,  gave  Famdale  notice  to  quit 
the  farm  in  March  1848,  and  on  the  12th  of  November 
1847,  the  Master  allowed  a  proposal  to  let  the  form,  10 
March,  to  another  tenant. 

Mr.  E.  F.  Smith  now  moved,  on  behalf  of  the  Plain- 
tiffs in  the  cause,  for  a  special  injunction  to  restrain 
Farndale  from  carrying  away  from  the  farm  any  hay, 
straw,  turnips,  green  fodder,  or  manure  until  the  further 
order  of  the  Court. 

It  appeared  from  affidavits  in  support  of  the  motion,^ 
that  it  was  contrary  to  the  custom  of  the  country  for  ai 
tenant  from  year  to  year,  to  remove  any  of  those  arti- 
cles, and  that  Famdale  was  removing  hay  and  straw. 

Onslow  V. (a)  was  cited  in  support  of  the  motion 

and  it  was  submitted,  that,  though  the  tenant  was  not  ^ 
party  to  the  cause,  and  no  bill  had  been  filed  agains 
him,  the  Court  had  jurisdiction  to  grant  the  injunction. 


*  Ex  relatione. 


(a)  16  Ves.  173. 
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The  Vicb-Chanoellob  : 
The  tenant  having  entered  into  an  agreement  with  the 
Court  itself,  by  means  of  the  Receiver,  I  do  not  think  it 
necessary  that  a  bill  should  be  filed  against  him.  Take 
an  order  for  an  injunction  in  the  terms  of  the  mo- 
tion (J), 

{b)  See  Attorney 'General     ens,  68  ;  Casamajor  v.  Strode^ 
"f'Duhe  of  Ancasterj  i  Dick-      i  Sim.  &  Stu.  381. 
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NELSON  V.  CALLOW.  17th  March. 

ry  Po/wer  of  Sale. 

oAMUEL  ROWLAND,  by  his  will  dated  the  29th       Perpetuity. 

of  January  1846,  devised  all  his  freehold  estates,  except  

such  as  should  be  vested  in  him  as  a  trustee  or  mort-  ^j^^^j  j^j^ 
gagee,  unto  and  to  the  use  of  the  Plaintiffs  and  their  estates  to  trus- 

iHxirs,  in  trust  for  his  wife  for  life,  and,  after  her  decease,  }^^\  ''^  {f  "^'  ^^"* 

'  .  '         '  '  hi8  brother  8 

W)  trust  to  raise  certain  sums  of  money  by  sale  or  mort-  first  and  other 

gage  of  a  sufficient  part  of  the  estates,  and,  subject  ?o°8,  success- 
^hereto,  in  trust  for  Samuel^  the  eldest  son  of  his  brother  bift^oThatVhe 
^eter  Rowland,  and  his  heirs;   and  if  Samuel  should  die  estate  and  in- 
^Uder  twenty-one,  and  without  leaving  issue  living  at  his  ^f^^^  h^^m^  ^^ 
decease,  then  in  trust  for  Peter's  other  sons  successively,  cease,  in  favour 
^cording  to  their  seniorities,  and  their  respective  heirs ;  ®^  ^**  ^^^};  ^^' 
but  so  that  the  estate  and  interest  of  each  and  every  of  dyine  under 

twentv-one  and 
without  leaving  issue  living  at  his  death ;  and  if  all  of  them 
should  die  under  that  age  and  without  leaving  issue  living  at  their 
deaths,  in  trust  for  the  person  who  should  then  be  his  heir,  abso- 
lutely. And  he  empowered  the  trustees  of  his  will  for  the  time 
being  to  sell  the  estates  at  any  time  after  his  decease  and  at  their 
sole  discretion. 

Held  that  the  power  of  sale  was  valid. 

Vol.  XV.  bb 
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Nblson 
Callow. 


them  who  should  die  under  twenty-one  and  without 
leaving  issue  living  at  his  decease,  should,  immediate!] 
on  his  death,  cease  and  determine  in  favour  of  his  nezl 
brother  and  his  heirs;  to  the  intent  that  the  tmstp 
estates  should  be  taken  and  enjoyed  by  each  of  the  son 
in  succession,  according  to  his  seniority,  in  case  his  eldei 
brother  should  die  under  twenty-one  and  without  leav- 
ing issue  living  at  his  decease ;  and  so  that  the  estate 
and  interest  of  any  such  son  who  should  attain  twenty- 
one  or  should  die  under  that  age  leaving  issue  living  al 
his  decease,  might  become  absolutely  vested  in  him,  hii 
heirs  and  assigns.  The  testator  next  declared  similai 
trusts  in  favour  of  the  first  and  other  daughters  of  PeUt 
Rowland  in  succession,  and  their  heirs,  in  case  no  son 
oi  Peter  should  attain  twenty-one  or  die  tinder  thai 
age  leaving  issue  living  at  his  death;  and  directed 
that,  on  the  failure  of  all  the  preceding  trusts,  the  trus- 
tees should  hold  his  estates  in  trust  for  the  person  01 
persons  who  should  then  be  his  heir  or  co-heirs  at  law. 
absolutely.  And  he  empowered  the  trustees  of  hii 
will  for  the  time  being,  at  any  time  after  his  decease 
in  their  sole  discretion,  to  sell  all  or  any  part  of  hii 
estates  and  to  lay  out  the  proceeds  in  the  purchase  c 
other  estates,  and  to  cause  the  purchased  estates  to  \m 
settled  upon  the  same  trusts  and  subject  to  the  sanr 
powers  (including  the  power  of  sale)  as  were  declare^ 
by  his  will,  of  the  devised  estates. 


After  the  testator's  death,  the  trustees  agreed  to  s^ 
part  of  the  estates  to  the  Defendant :  but  he  decline 
to  complete  the  contract,  because  he  had  been  advise— 
*'  that  the  power  of  sale  was  void  as  contravening  t "" 
rule  against  perpetuities,  such  power  being  unrestrict^ 
and  requiring  no  consent  by  the  beneficial  owners."  CH 
the  other  hand,  the  trustees  were  advised :  *'  that  tJ 
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power  was  good  (the  limitations  of  the  trusts  not  trans- 
gressing the  rule  against  perpetuities)^  and  that  it  might 
be  exercised  at  any  time  before  the  determination  of  the 
limitations  which  preceded  the  ultimate  one." 

Under  those  circumstances  the  bill  was  filed  for  a 
specific  performance  of  the  contract. 

Mr.  BetheU  appeared  for  the  Plaintiffs^  and 

Mr.  Stuart  and  Mr.  Bazalgette  for  the  Defendant. 

The  question,  however,  was  not  argued,  the  counsel 
on  both  sides  being  of  opinion  that  the  objection  to  the 
power  of  sale  could  not  be  sustained  :  and 

The  Vice^Chancellory  being  of  the  same  opinion,  de- 
clared the  power  to  be  valid,  and  decreed  a  specific 
performance  of  the  agreement  (a). 

(a)  See  WallU  v.  Freestone^  ante,  Vol.  X.,  p.  335 ;  Biddle 
^^  Per  ions  f  ante,  Vol.  IV.,  p.  135  ;  Poms  v.  Caprmy  lb.  138, 
Dote ;  Waring  v.  Coventry^  1  Myl.  &  Keen,  249 ;  Boyce  v. 
Banningy  3  Crom.  &  Jerv.  334 ;  and  Wood  v.  WhUe^  4  Myl. 
fc  Cr.  460. 


866 
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Nelson 
Callow. 
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1847:  DRUCE  1;.  DENISON. 

and"^'  Samuel  BJENISON,   the  testator  in  this  cause, 

1848 :  bequeathed  a  moiety  of  his  residuary  estate  in  trust  for 

■         ^^^^  '  his  wife  for  life,  and  died  in  1796,  leaving  the  reversioD 

Practice.  expectant  on  his  wife's  death,  undisposed  of. 

Transfer  of 

stock  in  Court.  Under  the  decree  in  the  cause  (a),  a  large  sum  oi 

Representation,  ^^^g^jg  ^^^^^  transferred  into  the  Accountant-Gleneral'fl 

__       '  name  to  the  account  of  the  testator's  widow  and  next 

Stock  in  Court  of  kin ;  and  the  dividends  of  it  were  directed  to  be  paid 

ordered  to  be       ^^  ^^le  widow  for  her  life,  with  liberty  to  the  parties  in- 
transferred  to  a  .  '  J  r 
person  claiming  terested  in  the  capital,  to  apply  on  her  death.    She  died 
It  under  letters     jn  i846.     Upon  which  Mary  Ann  Hoyle  became  enti- 
tion  eranted        ^^^  ^^  ^  share  of  the  fund,  in  the  following  manner: 
not  b^  the  Pre-  Juliana  Hamerton  was  one  of  the  testator's  next  of  kiOj 
^^f'CmiLr^^^    and  was  found  to  be  so  by  the  Master's  report  made  in 
but  by  the  Con-  pursuance  of  the  decree  in  the  cause.  She  died  in  1807, 
sistory  Court  of  leaving  her  husband,  James  Hamerton,  her  surviving. 
He  did  not  administer  to  his  wife;  but  died  in  1811. 
having  bequeathed  his  property  to  Thomas  Hoyle  and 
Elizabeth  Hoyle,  as  joint  tenants,  and  having  appointee 
Thomas  Hoyle  his  executor.     Thomas  Hoyle  proved  hi 
will  in  the  Consistory  Court  of  the  Bishop  of  LoneUm 
and  died,  intestate,  in   1816.      Elizabeth  Hoyle  die^ 
testate  in  1840,  and  Mary  Ann  Hoyle,  who  was  he 
sole  residuary  legatee  and  executrix,  proved  her  will  ■ 
the  same  Court,  and,  afterwards,  obtained  administra 
tion  to  Thomas  Hoyle,  and  administration  de  bonis  nt^ 
to  James  Hamerton,  with  his  will  annexed,  and,  finalL 
administration  to  Juliana  Hamerton,  all  from  the 

(a)  See  a  report  of  the  hearing  in  6  Vet.  385. 
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Court.    She  then  petitioned  to  have  the  share  of  the  1847. 

fund  in  Court,  to  which  Juliana  Hamerton  was  origi- 
nally entitled  in  reversion  expectant  on  the  decease  of 


Druce 

V. 


the  testator's  widow,  transferred  to  her.  Denison 

Mr.  Shapter^  in  support  of  the  petition,   said  that 
Mary  Ann  Hoyle  had  endeavoured  but  was  unable  to 
prove  the  will  of  James  Hamerton  in  the  Prerogative 
Court  of  the  Archbishop  of  Canterbury^  because  the 
Consistory  Court  had  refused  to  part  with  the  original, 
and  the  Prerogative  Court  would  not  grant  probate  of  a 
copy;  and  he  contended  that,  though  the  letters  of  admi- 
nistration taken  out  by  the  petitioner,  had  been  obtained 
from  the  Consistory  Court,  they  were  sufficient  to  enti- 
tle her  to  have  the  share  of  the  fund  which  she  claimed, 
transferred  to  her.     He  cited  Scarth  v.  The  Bishop  of 
London  (Jti) ;  1  Williams  on  Executors,  3rd  edit,  228, 
note  ;  Smith  v.  Stafford  (c),  and  Ex  parte  Home  (d) : 
aad  added  that  there  was  no  case  which  decided  that  a 
London  probate  or  administration  was  insuflBcient  to 
entitle  a  party  to  have  stock  in  court  transferred  to  him, 
although  there  were  cases  in  which  probates  and  admi- 
nistrations granted  by  other  inferior  jurisdictions,  had 
been  held  to  be  insufficient ;  such  as  Docker  v.  Hor^ 
ner(^e)^  Sweet  v.  Partridge  (f),  Chaltnor  v.  Murhall{g), 
Newman  v.  Hodgson  (A),  and  Tliomas  v.  Davies  (t). 

The  Vicb-Chanobllor  declined  to  make  the  order,  on 
the  ground  that  it  was  the  practice  of  the  Court  not  to 

(b)  1    Haggard's    Eccles.      Bro.  C.  C.  240. 
Ca.  6ii5  and  636.  (/*)  5  Ves.  148. 

(c)  2  Wilson's  Ch.    Rep.  (g)  6  Ves.  118. 
1 66.  (h)  7  Ves.  409. 

(d)  7  Barn,  &  Cres.  632.  (i)  12  Ves.  417. 

(e)  2  Dick.  746  ;   S.  C  ,  3 
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order  stock  to  be  transferred  to  the  personal  representa- 
tive of  a  testator  or  intestate,  unless  be  had  been  in- 
vested with  that  character  by  the  Prerogative  Court 
His  Honor,  however,  recommended  Mr.  Shapier  to 
mention  the  case  to  the  Lord  Chancellor. 

His  Lordship,  on  the  case  being  brought  before  him, 
said  that  he  would  confer  with  the  Judge  of  the  Eccle- 
siastical Court  upon  it:  and,  on  the  3rd  of  March  1848' 
Mr.  Colvile,  the  Registrar,  communicated  to  Mr.  Shapter, 
that  his  Lordship  had  directed  the  Accountant-General 
to  act  upon  the  London  administrations,  and  to  transfer, 
to  the  petitioner,  the  share  of  the  fund  which  she 
claimed. 


1846: 
6th  July. 

Practice, 
Amendment. 

Affidavit. 
New  Orders. 

The  affidavit 
required  by  the 
67th  Order  of 
May  1845,  on  a 
special  applica- 
tion to  amend 
an  information, 
must  be  made 
by  the  solicitor 
to  the  relators. 


THE  ATTORNEY-GENERAL  at  the  Relation  of 
R.  GODSON  and  Another  v.  WAKEMAN. 

Mr.  ANDERDON  made  a  special  application  for 
leave  to  amend  the  information.  The  application  was 
supported  by  an  affidavit  to  the  effect  required  by  the 
67th  General  Order  of  May  1846,  but,  there  being  no 
Plaintiff  in  the  suit,  it  was  made  by  the  solicitor  to  the 
relators  (a). 

Mr.  Bethell  contended  that,  under  the  3  &  4  Will.  4, 
c.  94,  sects.  13  &  14,  the  application  ought  to  have  beer 
made  to  the  Master  in  the  first  instance :  and 

The  Vicb-Chancellor  so  ruled,  and  also  that  t 
affidavit  was  properly  made  by  the  solicitor. 

(a)  See  the  67th  and  Cgth  Orders,   Beavan's  Ord. 
and  309. 
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GILES  V.  HOMES.  1846: 

14th  July. 


X)  Y  the  settlement  on  the  marriage  of  Francis  Bennett 

Deny  with  Jane  Hales,  dated   in  December  1807,  a     Construction. 

messuage,  farm,  and  lands  were  settled  on  them  for  their       Settlement. 

lives  successively,  with  remainder  to  their  first  and  other  ^ 

sons,  s.uccessively,  in  tail,  with  remainder  to  their  daugh-  A  reversion  of 

ters  as  tenants  in  common,  but  without  any  words  of  ?  ™o*®'y  °^f 

hmitation,  with  remamder  to  the  right  heirs  oT  F.  B.  tied  on  a  mar- 

Deny.   There  was  issue  of  the  marriage  two  daughters,    ""iage,  and  the 

trustees  were 
empowered  to 
In  1835,  Ann  Isabel,  the  younger  daughter,  married  sell  it  token  in 

nomas  Jones.     By  the  settlement  on  their  marriage,  P^s'^^ion;  and 

•^  ,  °  '  the  nitended 

dated  the  2nd  of  April  1835,  and  reciting  the  settlement  husband  and 

of  1807,  Ann  Isabel  and  her  father  conveyed  the  rever-  ^»^e  covenanted 
sion  in  fee  in  one  moiety  of  the  messuage,  farm,  and  ghoJjd  there- 
lands,  expectant  on  the  determination  of  the  estates  tail,  after  acquire 

unto  and  to  the  use  of  J.  F.  Giles  and   William  Lewis  «"y  other  share 

or  interest  in 
and  their  heirs,  in  trust  for  the  separate  use  of  Ann  the  farm,  they 

Isabel,  during  the  joint  lives  of  her  and  her  intended  would,  imme- 

husband,  with  remainder  in  trust  for  the  survivor  of  ^  ^j,  convey 

them  for  life,  with  remainder  in  trust  for  their  children  the  same  so 

or  issue  as  they,  or  the  survivor  of  them,  should  appoint,  ^   '  *^  ™^S  ^  , 

with  remainder  in  trust  for  such  of  their  sons  as  should  in  the  trustees 

attain  twenty-one,  and  such  of  their  daughters  as  should  "po'*  the  trusts 

attain  that  age  or  marry,  and  their  heirs ;  and  the  set-  ^1,^  powers  de- 

tlement  directed  the  trustees,  after  the  decease  of  the  clared  of  the 

survivor  of  Ann  Isabel  and  her  intended  husband,  to  ^Tfter  that '^^^' 

apply  the  rents  of  each  child's  presumptive  share  of  the  moiety  had 

trust-premises,  for  its  maintenance  and  education  until  felJen  into  pos- 
session, a 
moiety  of  the 
other  moiety  descended  to  the  wife,  not  in  possession  but  subject 
to  a  life  interest. 

Held,  nevertheless,  that  it,  as  well  as  tlie  settled  moiety,  were 
saleable  under  the  power. 
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1846.  its  share  should  vest;  and  to  accumulate  the  suq)lii8. 

^  '     The  settlement  then  contained  the  following  clauses, 

^^**  which  were  set  forth,  verbatim,  in  the  bill : 


Homes. 


Provided  always,  that  it  shall  be  lawful  for  the  trus- 
tees and  trustee  for  the  time  being  of  these  presents,  at 
any  time  or  times  after  the  said  trust-premises  shall  have 
fallen  into  possession  or  been  received  as  aforesaid,  by  the 
direction  in  writing  of  the  said  Thomas  Jones  and  Ann 
Isabel  Derryy  or  the  survivor  of  them,  during  their  re- 
spective lives,  and,  after  the  decease  of  such  survivor, 
by  and  of  their  and  his  proper  authority,  bat  withoot 
prejudice  to  any  such  direction  or  appointment  as  afore- 
said, by  mortgage,  sale,  or  otherwise,  of  or  out  of  the 
respective  share  of  any  child  of  the  said  intended  ma^ 
riage  in  the  said  trust-premises,  to  levy  and  raise  ani 
sum  or  sums  of  money  not  exceeding,  in  the  whole,  one- 
half  part  of  the  value  of  his  or  her  respective  apparenl 
or  expectant  share,  and  to  apply  the  monies  so  to  h 
raised,  for  the  benefit  and  advancement  in  the  world  01 
such  child,  notwithstanding  his  and  her  share  in  the  saic 
several  trust-premises,  shall  not  be  then  vested  or  shal 
not  then  have  fallen  into  possession :  Provided  always 
that  in  case  there  shall  be  no  child  of  the  said  Ann  Im 
bel  Derry  by  the  said  Thomas  Jones,  or,  being  any  sue! 
child  or  children,  in  case  no  such  child,  being  a  son 
shall  live  to  attain  the  age  of  twenty-one  years,  or,  beioj 
a  daughter,  shall  live  to  attain  that  age,  or  be  previoosl* 
married,  then  the  said  trust-premises,  or  so  much  an^ 
such  part  or  parts  thereof  respectively  as  shall  not  hav 
been  applied  or  otherwise  disposed  of  as  aforesaid,  shali 
after  the  decease  of  the  survivor  of  them  the  said  TXc 
mas  Jones  and  Ann  Isabel  Derry,  and  also  after  sucl 
failure  of  issue  (if  any),  be  held  and  remain  upon  th 
trusts  following  (that  is  to  say),  if  the  said  Ann  IsoIh 
Derry  shall  survive  the  said  ITiomas  Jones,  in  trust  fc 
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the  said  Ann  Isabel  Derry,  her  heirs  and  assigns ;  but, 
if  the  said  Ann  Isabel  Derry  shall  depart  this  life  in  the 
liretime  of  the  said  Thomas  Jonesj  then,  as  to  the  said 
reversion  or  remainder  moiety  and  hereditaments,  hereby 
settled,  in  trust  for  Emma  Derry ^  the  sister  of  the  said 
Am  Isabel  Derry ^  her  heirs  and  assigns  for  ever;  but, 
ia  case  the  said  Emma  Derry  shall  depart  this  life  in 
the  lifetime  of  the  said  Ann  Isabel  Derry ^  or  shall  after- 
wards depart  this  life  without  leaving  issue  behind  her, 
then  upon  trust  for  the  said  Francis  Bennett  Derry,  his 
heirs  and  assigns  for  ever :  provided  also,  and  it  is  here- 
by further  agreed  and  declared,  by  and  between  the  said 
parties  to  these  presents,  that,  in  case  the  said  Ann  Isa- 
bel Derry  shall  depart  this  life  in  the  lifetime  of  the  said 
Thomas  Jones,  without  leaving  issue  behind  her,  or,  in 
case  of  her  leaving  such  issue  the  same  shall  depart  this 
life,  then  and  in  such  case  and  upon  payment  unto  the 
said  Thomas  Jones  of  the  sum  of  1000 /.  by  the  person  or 
persons  who,  for  the  time  being,  shall  be  entitled  to  the 
Said  moiety,  hereditaments,  and  premises,  the  life-estate 
Weinbefore  limited*  to  the  said  Thomas  Jones  in  case 
he  survive  the  said  Ann  Isabel  Derry^  as  aforesaid,  and 
^U  other  interest  he  may  have  or  obtain  under  these 
presents  or  the  hereinbefore  recited  settlement,  shall 
crease  and  be  void :  provided  also,  and  it  is  hereby  de- 
^ared  and  agreed  that  it  shall  be  lawful  for  the  said  J. 
JP.  Gilts  and  William  Lewis,  and  the  survivor  of  them, 
^nd  the  heirs  of  such  survivor  and  their  and  his  assigns, 
^^th  the  consent  in  writing  of  the  said  Thomas  Jones  ?inA 
^im  Isabel  Derry  and  the  survivor  of  them  during  their 
^^spective  lives,  and,  after  the  decease  of  such  survivor, 
^f  their  or  his  own  proper  authority  during  the  minority 
^r  respective  minorities  of  any  child  or  children  of  the 
said  intended  marriage,  by  indenture  or  indentures  under 
^eir  or  his  hands  and  seals  or  hand  and  seal,  to  demise 
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or  lease  the  said  reversion  or  remainder*,  moiety,  and  he- 
reditaments, or  any  part  or  parts  thereof,  to  any  person 
or  persons  whomsoever,  for  any  term  or  number  of  years 
not  exceeding  twenty-one  years  in  possession  and  in  re- 
version*, and  for  the  best  yearly  rent  that  can  be  rea- 
sonably gotten  for  the  same,  without  taking  any  fine  or 
premium,  and  so  that  none  of  the  lessees  be  made  dis- 
punishable for  waste,  and  so  that,  in  every  such  lease, 
there  be  contained  a  condition  for  re-entry  for  non-pay- 
ment of  the  rents  thereby  reserved  for  the  space  of 
twenty-one  days  after  the  same  shall  become  due,  and 
so  that  the  lessees  do  execute  counterparts  thereof  re- 
spectively :  Provided  always,  and  it  is  hereby  declared 
and  agreed  that  it  shall  be  lawful  for  the  said  J.  F.  GUes 
and  William  LetoiSf  and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  and  their  heirs  and  assigns,  at  ani/ 
time  or  times  after  the  said  reversion  or  remainder  herein- 
before granted  shall  have  fallen  into  possession,  and  with 
the  consent  in  writing  of  the  said  Thomas  Jones  and  Ann 
Isabel  Derry  or  the  survivor  of  them,  to  make  sale  and 
absolutely  dispose  of,  for  such  price  or  prices  in  money 
as  to  them  or  him  shall  seem  reasonable,  or  by  way  of 
exchange  for  or  in  lieu  of  other  freehold  or  copyhold 
messuages,  lands,  or  hereditaments  in  England  or  fValeSj 
so  as  such  copyhold  hereditaments  (if  any)  be  held  for  an 
estate  of  inheritance  in  fee  and  at  a  fine  certain  and  sub- 
ject only  to  small  conventionary  payments  or  quit  rents, 
all  or  any  part  of  the  said  moiety  and  hereditaments  here- 
by settled ;  and  also,  at  any  time  or  times  after  the  said 
intended  marriage  and  whether  the  said  reversion  or  re- 
mainder hereby  settled  shall,  for  the  time  being,  have 
fallen  into  possession  or  not,  but  with  such  consent  as 
aforesaid,  or,  during  the  minority  or  respective  minori- 
ties of  any  child  or  children  of  the  said  intended  mar- 
riage, of  their  or  his  own  proper  authority,  to  make  or 
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joio  in  making  a  partition  of  the  said  messuage^  farm^ 
lands,  and  hereditaments  hereinbefore  mentioned  and 
described,  or  any  of  them,  and  to  give  and  receive  any 
money  for  the  equality  of  any  such  exchange  or  parti- 
tion as  aforesaid ;  and  to  sign  and  give  proper  receipts 
for  the  money  for  which  the  same  moiety  and  heredita- 
ments shall  be  sold,  or  to  be  received  for  the  equality  of 
any  such  exchange  or  partition  as  aforesaid,  and  such 
receipts  shall  discharge  the  person  or  persons  paying 
the  same  from  such  purchase  or  other  monies,  and  from 
being  answerable  or  accountable  for  the  loss,  misappli- 
cation, or  non-application  thereof;  and,  when  all  or  any 
ports  of  the  said  moiety  and  hereditaments  hereby  set- 
tled, shall  be  sold  for  a  valuable  consideration  in  money, 
and  such  receipt  shall  be  signed  and  given  for  such  pur- 
chase-money as  aforesaid,  and,  also,  when  all  or  any 
part  of  the  same  moiety  and  hereditaments  shall  be  dis- 
posed of  or  conveyed  in  exchange  or  for  effectuating  any 
partition  as  aforesaid,  the  said  moiety  and  heredita- 
ments, or  such  part  thereof  as  shall  be  so  sold  or  con- 
veyed, shall  be,  for  ever  thenceforth,  freed  and  discharged 
of  and  from  all  and  every  the  trusts,  powers,  provisoes, 
declarations,  and  agreements  in  and  by  these  presents 
expressed  and  declared  of  and  concerning  the  same, 
save  and  except  the  subsisting  lease  and  leases  (if  any) 
which  shall  have  been  previously  granted  under  the 
power  lastly  hereinbefore  contained ;  and  that  the  money 
to  arise  by  such  sale  or  sales  as  aforesaid  or  to  be  re- 
ceived for  the  equality  of  any  such  exchange  or  parti- 
tion as  aforesaid,  shall,  with  such  consent  as  aforesaid 
or  at  the  proper  discretion  of  the  said  trustees  or  trustee 
for  the  time  being,  according  to  circumstances,  be  laid 
out  in  the  purchase  of  other  freehold  or  copyhold  mes- 
^uages,  lands,  and  hereditaments  in  Eiigland  or  Wales, 
^  as  such  copyhold  hereditaments  (if  any)  be  held  in 
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fee  and  at  a  fine  certain  and  subject  only  to  such  con- 
ventionary  payments  or  quit  rents,  and  that  the  hertdiUh 
ments  and  premises  so  to  be  purchased,  as  also  the  said 
hereditaments  and  premises  so  to  be  received  or  taken  k 
exchange  or  upon  any  such  partition  as  hereinbefore 
is  mentioned,  shall,  with  all  convenient  speed,  be  con* 
veyed  so  as  to  be  vested  in  the  trustees  or  trustee  for  tlH 
time  being  of  thes'e  presents,  upon  such  of  the  trusts  anc 
with  and  under  and  subject  to  such  of  the  powers,  pro 
visoes,  declarations,  and  agreements  hereinbefore  ez< 
pressed  and  contained  of  and  concerning  the  said  moiet] 
and  hereditaments  hereby  settled,  as  may  be  then  sab 
sisting  and  capable  of  taking  effect ;  and  that,  until  1 
proper  purchase  or  proper  purchases  can  be  found  upoi 
which  to  lay  out  the  said  monies,  the  trustees  or  trusto 
for  the  time  being  of  these  presents,  do  and  shall,  wit! 
the  consent  in  writing  of  the  said  Thomas  Jones  and  Am 
Isabel  Derry,  or  the  survivor  of  them,  and,  after  th 
decease  of  such  survivor,  of  their  or  his  own  proper  an 
thority,  lay  out  and  invest  the  same  monies  in  their  0 
his  names  or  name,  in  the  parliamentary  stocks  or  fund 
of  Great  Britain^  or  at  interest  upon  government  or  m 
security  in  England  or  JValeSy  to  be  from  time  to  tim 
altered  or  varied  with  such  consent  as  aforesaid,  as  th 
said  trustee  or  trustees  for  the  time  being,  shall,  in  the 
or  his  discretion,  think  fit ;  and  do  and  shall  pay  theic 
terest,  dividends,  and  annual  proceeds  of  the  said  m< 
nies,  stocks,  funds,  and  securities  to  the  person  or  per 
sons  who,  under  the  trusts  hereinbefore  declared,  wook 
for  the  time  being  be  entitled  to  the  rents  of  the  said 
hereditaments  so  to  be  purchased  in  case  the  same  were 
actually  purchased  and  settled  conformably  to  the  trusts 
and  directions  hereinbefore  contained :  Provided  alwajB^ 
and  it  is  hereby  declared  and  agreed  that  the  receipt  or 
receipts  in  writing  of  the  trustee  or  trustees  for  the  time 
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being  for  any  money,  stocks,  or  funds  payable  or  trans-  1846. 

ferable  or  applicable  by  them  or  him  under  or  by  virtue 
of  these  presents,  shall  be  an  effectual  discharge,  to  all 
intents  and  purposes  whatsoever,  for  the  monies,  stocks,  ,« ^'' 

and  iiinds  therein  expressed  or  acknowledged  to  be  re- 
ceived. And  this  indenture  further  witnesseth  that,  in 
consideration  of  the  said  intended  marriage,  and  pursu- 
ant to  the  agreement  of  the  said  parties,  in  the  behalf 
following,  made  upon  the  treaty  for  the  same,  he,  the 
said  Thomas  Janes  and  also  the  said  Ann  Isabel  Derry 
severally  and  respectively,  for  themselves  and  their  re- 
spective heirs,  executors,  and  administrators,  do  hereby 
covenant  and  promise  to  and  with  the  said  J.  F.  Giles 
and  WiUiam  Lewis,  their  heirs,  executors,  administra- 
tors and  assigns,  that,  if  the  said  Ann  Isabel  Derry,  or 
the  said  Thomas  Jones  in  her  right,  shall,  at  any  time 
or  times  during  the  said  intended  coverture,  by  gift,  de- 
vise, transmission,  or  otherwise,  become  entitled  to  any 
other  share  or  interest  or  shares  or  interests  in  the  said 
messuage,  farm,  lands  and  hereditaments  hereinbefore 
mentioned  and  described,  then  and  in  such  case  that 
they,  the  said  Thomas  Jones  and  Ann  Isabel  Detry  and 
each  of  them,  will  immediately  thereupon  and  from  time 
to  time,  at  the  costs  of  the  said  property,  convey,  settle 
and  assure  all  and  every  such  share  or  interest  so  as 
that  the  same  may  become  vested  in  the  trustees  or 
trustee  for  the  time  being  of  these  presents,  upon  and 
for  such  of  the  trusts,  intents  and  purposes,  and  withy 
vider  and  subject  to  such  and  so  many  of  the  powers, 
pomsoes,  declarations  and  agreements  hereinbefore  men- 
turned,  expressed,  declared  and  contained  of  and  con- 
cerning the  said  several  trust-premises  hereby  respec^ 
tively  giBnted  and  assured  and  hereinbefore  settled  or 
intended  so  to  be,  as  shall  be  then  subsisting  or  capable 
of  taking  effect. 
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1846.  Francis  Bennett  Deny  survived  his  wife  and  died. 


•  intestate,  in  August  1843,  leaving  his  daughters,  JEi 

^^^         and  An$i  Isabel^  his  co-heirs;  so  that  Ann  Isabel  becanu 

HoMSS  seised  in  fee,  in  reversion  expectant  on  the  decease  of  he 

sister,  Emma^  of  a  moiety  of  that  moiety  of  the  met 

suage,  farm  and  lands,  of  which  Emma  was  tenant  fa 

life  under  the  settlement  of  December  1807. 

In  March  1846,  Ann  Isabel  and  her  husband,  in  per 
formance  of  the  covenant  for  that  purpose  contained  11 
the  settlement  of  April  1835,  conveyed  their  moiety  0 
that  moiety  to  the  trustees  of  the  settlement  of  Apii 
1835;  to  hold  the  same  to  them  and  their  heirs,  yhni 
and  after  the  determination  of  Emmons  Ufe  estate  tkerea 
upon  and  for  such  and  the  same  trusts,  intents  and  pu 
poses,  and  taith,  under  and  subject  to  such  and  the  sam 
powers,  provisoes,  declarations  and  agreements,  as  wer 
expressed  and  contained,  in  the  settlement  of  April  18)1 
of  the  moiety  thereby  settled,  or  such  of  them  as  wer 
then  subsisting  and  capable  of  taking  effect:  and,8hortl; 
afterwards,  the  trustees,  in  exercise  of  the  power  of  sal 
contained  in  the  last-mentioned  settlement,  agreed,  witi 
the  consent  of  Thomas  Jones  and  Ann  Isabel  his  wift 
to  sell,  to  the  Defendant,  the  moiety  of  the  messoagt 
farm  and  lands  thereby  settled,  and  also  the  reversion  c 
a  moiety  of  the  other  moiety  conveyed  to  them  in  Haidl 
1846. 

Afterwards  the  trustees  filed  a  bill,  against  the  D^ 
fendant,  for  a  specific  performance  of  the  contract:  to 
which  the  Defendant  demurred,  because  it  appeared,  by 
the  bill,  that  the  trustees  were  not  authorized,  by  the 
power  of  sale  contained  in  the  settlement  of  April  1886^ 
to  sell  the  moiety  of  the  moiety  during  the  continih 
ance  of  Emma*s  life-estate  therein. 
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Mr.  Whitnuwsh,  jun.,  appeared  ia  support  of  the  de- 
murrer, and 

Mr.  Bird,  in  support  of  the  bill :  but,  the  Defendant 
being  a  willing  purchaser,  they  did  not  argue  the  ques- 
tioDy  but  merely  submitted  it  to  the  consideration  of  the 
Court 

The  Vicb-Chancsllor  : 
The  words  of  the  covenant  on  which  the  question  has 
arisen,  are:  'Uhat,  if  Ann  Isabel  Derry  or  Thomas 
J(mes  in  her  right,  shall,  at  any  time  or  times  during  the 
intended  coverture,  by  gift,  devise,  transmission  or  other- 
wise, become  entitled  to  any  other  share  or  interest  in  the 
said  messuage,  farm,  lands  and  hereditaments,  then  they 
will,  immediately  thereupon,  convey,  settle  and  assure 
all  and  every  such  share  or  interest,  so  as  that  the  same 
may  become  vested  in  the  trustees  or  trustee  for  the 
tiffle  being  of  these  presents,  upon  and  for  such  of  the 
tnists,  intents  and  purposes,  and  with,  under  and  subject 
to  such  and  so  many  of  the  powers,  provisoes,  declara- 
tions and  agreements  hereinbefore  mentioned,  expressed, 
declared  and  contained  of  and  concerning  the  said  seve- 
lal  trust-premises  hereby  respectively  granted  and  as- 
sured and  hereinbefore  settled  or  intended  so  to  be,  as 
shall  be  then  subsisting  and  capable  of  taking  effect.'' 
So  that,  as  soon  as  Mrs.  Jones  became  entitled  to  the 
interest  in  reversion  or  remainder  expectant  on  her 
sister's  death,  in  a  moiety  of  a  moiety  of  the  farm,  she 
and  her  husband  were  bound  to  convey  it  so  that  it 
might  become  subject,  immediately  and  not  when  it 
should  become  an  interest  in  possession,  to  the  trusts 
and  powers  of  the  settlement.  With  respect  to  the 
settled  moiety,  the  settlement  provides  that  the  power 
of  sale  shall  not  be  exercised  until  that  moiety  shall 
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1846.  have  fallen  into  possession ;  but  that  suspension  of  the 

power  does  not  apply  to  the  moiety  of  the  other  moiety. 

GiLBS  ^ 

V, 

Homes.  Declare  that  the  power  of  sale  may  now  be  exercised 

with  respect  to  the  moiety  of  the  farm  and  lands  in  the 
pleadings  mentioned  which  is  comprised  in  the  settle- 
ment of  the  2nd  of  April  1835,  and  with  respect  also  to 
the  moiety  of  the  other  moiety  thereof  which  descended 
to  Ann  IsabelJones,  on  the  death  of  her  father,  subject, 
to  her  sister's  life-interest  therein  under  the  settlement 
of  the  18th  of  December  1807:  and,  with  that  declan-^ 
tion,  overrule  the  demurrer,  but  without  costs. 


1846:  PENNY  V.  TURNER. 

15th  July.  ^ 

^ ^ '  lAVER  PENNY  made  his  will,  dated  the  6th   0/ 

*' Or  "  construed  April  1792,  and  in  the  following  words:  ''I  give  and 
-„    *  devise  unto  my  mother,  Mary  Pennj/y  for  her  natural 
Construction.  '*^^*  ^''  estate,  real  and  personal,  that  I  may  be  in  pos- 
session  of  at  the  time  of  my  decease  or  be  entitled  to  in 

1  estator  gave       reversion,  as  also  all  other  property  whatsoever :  and,  at 

all  his  property      ,       ,  «  .  1  , 

to  his  mottier       the  decease  of  my  said  mother,  1  do  will  and  devise 

for  life,  and  di-  that  all  the  said  estates  and  property  shall  be  divided 

her  decease  it  amongst    my   three    sisters,    Jane   Stevens,   EUzabetk 

should  be  di-  Turner  and  Harriet  Penny,  or  their  children,  in  such 

vided  amongst  proportions  as  she,  my  said  mother,  shall  appoint  by 

or  their  children^ 

in  such  proportions  as  she  should  appoint.  The  mother  and  one 
of  the  sisters  died  in  the  testator's  lifetime.  The  deceased  sister 
left  no  issue;  but  one  of  those  that  survived^  had  children. 
Held  that  *'  or  "  must  be  read  *<  and  ;"  and  that,  under  the  circum* 
stances  of  the  case,  the  property  must  be  considered  as  given  to 
the  three  sisters  and  their  children  in  equal  shares. 
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lier  last  will  and  testament,  or  by  any  deed  in  writing  1846. 

made  by  her  in  her  lifetime/' 

Penny 

The  testator^s  mother  died  in  1806.  Jane  Stevens,  Turner. 
one  of  his  sisters,  died,  in  1834,  without  issue.  The 
testator  died  in  November  1841.  His  sisters  Harriet 
Ftxmf  and  Mizabetk  Ikirner  were  his  only  next  of  kin. 
The  former  was  a  single  woman :  the  latter  was  a  widow 
and  had  two  children  living  at  the  testator's  death, 
iiamely,  EKza  Turner  and  Maria,  the  wife  of  Samuel 
Ttrnhy. 

The  bill  was  filed  by  Harriet  Penny  against  EUza- 
heih  Turner  (who  was  the  administratrix  of  the  tes- 
tator's effects  with  his  will  annexed)  and  her  two  chil- 
dren. It  alleged  that,  according  to  the  true  construc- 
tion of  the  will,  the  testator's  property  was  divisible 
into  three  parts ;  one  whereof  was  vested  in  the  Plain- 
tifl*,  another  in  the  Defendant  Elizabeth  Turner,  and 
tiiat  the  other  lapsed*  by  the  death  of  Jane  Stevens  *  Sic. 

U)  the  testator^s  lifetime,  and  was  divisible  between  the 
Plaintiff  and  Elizabeth  Turner  as  the  testator's  co-heirs 
9ixl  next  of  kin ;  but  that  the  Defendants  alleged  that, 
^Uxording  to  the  true  construction  of  the  will,  the  testa- 
tor's estate  and  effects  were  divisible  into  five  parts,  one 
Whereof  was  vested  in  the  Plaintiff,  and  another  in  each 
of  the  Defendants,  and  that  the  remaining  fifth  had 
lapsed  and  was  divisible  between  the  Plaintiff  and  the 
Defendant  EUzabeth  Turner.  The  bill  prayed  that  the 
Tights  and  interests  of  the  parties  in  the  testator's  j>er- 
9onal  estate,  might  be  ascertained  and  declared. 

Mr.  Bethell  and  Mr.  J.  V.  Prior  for  the  Plaintiff, 
said  that,  if  the  testator's  mother,  as  well  as  his  sisters, 
bad  survived  him,  the  mother  must  have  appointed  his 

V-oL.  XV.  c  c 
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PSNNT 
TtDRKES. 


property  amongst  his  sisters,  but  in  such  shares  as  she 
might  think  proper;  and  that,  if  his  sisters  had  died  in 
his  lifetime  leaving  children,  she  must  have  appointed 
the  property  amongst  their  children  in  like  manner ;  or, 
in  other  words,  that  the  power  was  not  a  power  of  selec« 
tion,  but  was  merely  a  power  to  determine  the  shares  of 
the  property  which  the  sisters,  if  they  survived  the  tes- 
tator, or,  their  children,  if  they  did  not,  were  to  take ; 
and  that,  the  power  having  become  incapable  of  being 
exercised  by  the  death  of  the  donee  in  the  testator's 
lifetime,  the  will  must  be  construed  as  if  it  had  given 
the  property,  directly,  to  the  sisters  or  their  children ;  in 
which  case  the  children  would  be  considered  to  be 
merely  substituted  for  their  parents  in  case  their  parents 
should  die  in  the  lifetime  of  the  testator;  and  that,  as 
two  of  the  sisters  had  survived  the  testator,  and  the 
other  had  left  no  child,  each  of  the  two  survivors  took 
one-third  of  the  testator's  personal  estate,  under  his  will, 
and  one-half  of  the  remaining  third  as  his  next  of  kin: 
JoneB  v.  Torin  (a),  Montagu  v.  Nvcella  (ft),  Oroohe  v. 
Be  Vandes  (c),  Salisbury  y.  Petty  {d). 


Sir  F.  Simpktnson,  Mr,  James  Parker,  Mr.  Hislap 
Clarke,  and  Mr.  Parsons  for  the  Defendants,  contended 
that  the  word  "  or,'*  ought  to  be  construed  "and  ;*'  and 
that  the  intention  of  the  testator  was  that  his  sisters  and 
their  children  who  should  be  living  at  his  death,  should 
take  his  property,  but  that  his  mother  should  determine 
the  proportions  in  which  they  were  to  take  it ;  and  that, 
she  having  died  in  his  lifetime,  the  Plaintiff  and  the  three 
Defendants  were  entitled  to  one-fifth  each  of  the  pro- 
perty under  the  will ;  and  that  the  remaining  fifth  haviug 


(a)  y/n/e,  Vol.  VI.,  p.  255. 

(b)  1  Ru88.  165. 


(c)  9  Ves.  197. 

(d)  3  Hare,  86. 
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beoome  undisposed  of  in  consequence  of  Jmie  Stevens 
httyiog  died  in  the  testator's  lifetime,  the  Plaintiff  and 
the  Defendant  Elizabeth  Turner  were  entitled  to  it  as 
his  next  of  kin :  Longmore  v.  Broom  (e),  Kennedy  v. 
Kingston  (/),  Burrough  v.  Phikox  (g),  Walsh  v.  Wallin- 
ger  (A),  Eccard  v.  Brooke  (i),  Richardson  v.  Spraag  (Jc), 
and  Horridge  v.  Ferguson  (/). 


1846. 


Pekky 

TURKER. 


The  Vice-Chancellob: 
I  do  not  think  that  Janes  y.  Torin  has  any  applica- 
tion to  this  case.  There,  it  could  not  be  determined 
who  the  descendants  would  be  until  the  death  of  the 
children ;  and  it  might  have  been  held  that  the  gift  to 
them  was  void:  at  all  events  it  was  clearly  substitu- 
tionary. 

Here,  the  property  being  given  amongst  the  testator's 
sisters  or  their  children  as  his  mother  should  appoint,  it 
is  given  to  a  class  of  persons  who  might  have  been  ap- 
pointees ;  therefore,  the  word  "  or,"  must,  of  necessity, 
mean  ''and  :'^80  that  the  mother  would  have  had  power 
to  appoint  the  property  amongst  the  sisters  of  the  tes- 
tator and  their  children  :  and  I  am  of  opinion  that  those 
persons  who  constituted  the  class  amongst  whom  the 
mother  might  have  exercised  her  power  of  selection,  are 
the  persons  to  take ;  that  is,  that,  under  the  circum- 
stances of  this  case,  the  will  must  be  taken  as  giving  the 
property  to  the  three  sisters  named  in  it  and  to  their 
children ;  and,  as  one  of  those  sisters  died  before  the 
testator,  and  one  of  the  survivors  has  no  children,  and 


(r)  7  Ves.  124. 
(/)  2  Jac.&  Walk.  431. 
(g)  5  Myl.  &  Or.  73. 
(A)  2  Russ.  &  Myl.  78. 


(i)    a  Cox,  213. 
(*)  1  P.  W.  43». 
(0  Jac.  5B3. 
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^^ « 

Pkhmt 
TuaKKR. 


the  other  has  only  two,  I  shall  declare  that  the  si 
ing  sisters  and  the  children  take  a  fifth  of  the  pro 
each,  and  that  the  remaining  fifth  goes,  as  andiq 
of,  to  the  surviving  sisters,  as  the  testator^s  ne 
kin. 


1846: 

16th  July. 

^ ^        ' 

AfMtiCT* 

Dek. 

If  a  Defendant 
submits  to  an- 
swer a  bill  that 
18  not  demur- 
rable, he  must 
answer  it  fully, 
notwithstand- 
ing he  denies 
the  Plaintiff's 
title  and  sets 
up  an  adverse 
one  in  himself. 


DOTT  V.  HOYES. 

The  Plaintiffs  sued,  on  behalf  of  themselves  a» 
other  next  of  kin  of  an  intestate,  for  the  administn 
and  distribution  of  the  intestate's  effects,  and  reqi 
the  Defendant,  who  had  obtained  letters  of  admini 
tion  to  the  intestate,  as  being,  himself,  the  next  of 
to  set  forth  the  usual  accounts  of  the  intestate's  efl 
The  Defendant  put  in  an  answer,  in  which  he  di 
the  title  of  the  Plaintifis,  and  stated  that  he  wai 
sole  next  of  kin,  and  how  he  made  out  the  truth  of 
statement :  and,  under  those  circumstances,  he  ref 
to  set  forth  the  required  accounts. 

The  Master  having  reported  that  the  answer 
sufficient,  the  Plaintiffs  excepted  to  the  report. 


Mr.  CoUf  in  support  of  the  exceptions,  said  tha 
bill  was  not  demurrable,  and,  therefore,  the  case 
not  within  the  38th  Order  of  August  1841  (a),  and 
as  the  Defendant  had  not  pleaded  that  the  Plai 
were  not  next  of  kin  to  the  intestate,  but  had  subn 
to  answer,  he  was  bound  to  answer  fully,  and,  c 
quently,  that  he  ought  to  have  set  forth  the  accooi 


(a)  See  Beavan's  Orders,  175. 
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Mr.  James  Parker  and  Mr.  Bagshawe^  in  support  of 
the  report,  contended  that,  as  the  Defendant  had  denied 
the  Plaintiflb'  title  and  set  up  an  adverse  title  in  him- 
self, and  as  that  title  had  been  recc^nised  by  the  Ec- 
clesiastical Court,  he  was  not  compellable  to  set  forth 
the  accounts:  Mit.  on  Plead.  311,  4th  edit.(i).  They 
added  that  the  Court  would  not  decree  the  Defendant 
to  account,  until  it  had  ascertained  who  the  next  of  kin 
were ;  and  that  the  Plaintiffs  ought  to  have  applied,  to 
the  Ecclesiastical  Court,  to  recall  the  letters  of  adminis- 
tration. 


1846. 


DOTT 
H0TE8. 


The  Vics-Chancbllor  : 
I  entertain  so  clear  and  settled  an  opinion  upon  the 
point,  that  I  shall  allow  the  exceptions  at  once,  and,  if 
the  Defendant  is  dissatisfied  with  my  decision,  he  may 
appeal  to  the  Lord  Chancellor  or  to  the  House  of 
Lords. 

On  referring  to  my  notes,  I  find  that,  in  1839, 1  made 
a  similar  decision  in  Strickland  y.  Strickland^. 


(p)  **  Where  a  Defendant 
sets  up  a  title  in  himaelf  ap- 
parently good,  and  which  the 
Plaintiff  must  remove  to 
found  his  own  title,  the  De- 


fendant is  not  bound,  gene- 
rally, to  make  any  discovery 
not  material  to  the  trial  of 
the  title." 


^  See  the  next  case. 
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1846:  MASON  V.  WAKEMAN. 

16th  July.  * 

^ V '     A  DEMURRER  to  the  whole  bill  in  this  cause 

iV«o  Orders,  might  have  been  sustained.     The  Defendant,  howeTea 

Amxner.  p^^  j^^  ^^  answer,  in  which  he  answered  some  of  tl^ 

^___'*  '  interrogatories,  but  declined  to  answer  others,  insistii^i 

Though  a  De-  that  the  bill  was  demurrable,  and,  therefore,  he  was  w 

fendant  submits  liberty  to  decline  to  answer  them,  under  the  38th  Gea^ 

to  answer  a  bill       ,  ^   ,        ^  ^  ^  v     r«i     t^i  •     .«• 

to  the  whole  of    ™  Order  of  August  1841  (o).    The  PI  am  tin  excepted 

which  he  might  the  answer,  on  the  ground  that  the  Defendant,  haii^ 

he^s  a^^^b'^'T  '  submitted  to  answer,  was  bound  to  answer  fully ;  a.^ 

to  protect  him-    the  Master   allowed    the  exceptions.     The  Defend^j 

self,  mider  the     took  exceptions  to  the  Matter'^  report 
38th  General  ^  ^ 

Order  of  Au- 
gust 184],  from       On  the  hearing  of  them, 
answering  any 
of  the  interro- 
gatories which         The  Vice- Chancellor,  after  having  considered  the  cos* 

he  may  think  flicting  decisions  of  Vice-Chancellor  Kniffht  Brmee  and 
cUnTto^answer.  Vice-Chancellor  Wigram  on  the  38th  Order,  and  a/ter 
having  conferred  with  those  learned  Judges  on  the  sub- 
ject, held  that,  according  to  the  true  construction  of  that 
Order,  the  Defendant,  though  he  had  submitted  to  id- 
swer  the  bill,  was  at  liberty  to  protect  himself,  under  it» 
from  answering  any  of  the  interrogatories  which  he 
might  think  proper  to  decline  to  answer;  and,  theiefcre^ 
that  the  exceptions  to  the  report  must  be  allowed. 

Mr.  Stuart  and  Mr.  F.  Bayley,  in  support  of  thecx' 
ceptions,  cited  the  decisions  of  Vice-Chancellor  Wigra^ 
in  Tipping  v.  Clarke  (6),  Drake  v.  Drake  (c),  and  Fdr^ 
tharne  v.  Weston  (rf). 


(a)  See    Beavan's  Orders, 

et  scq. 

75. 

(c)  Ibid.  647. 

(6)  2  Hare,  383.   See  39a 

(eO  3  Hare,  387, 
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O.  W.  CoUins,  in  support  of  tlie  report,  cited  the 
D8  of  Vice-Chancellor  Knight  Bruce  in  Moles- 
f.  Howard (e)f  and  Baddeley  v.  Curwen  (/). 


[e)  2  Coll.  145. 


(/)  Ibid.  151. 
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1846: 
17  th  July. 


Feme  coverie. 

Anticipation. 

Separate  Pro* 

peHy. 

Settlement. 

Construction. 


A  marriage 


marriage  settlement,  the  trustees  were  directed, 

the  life  of  the  lady,  from  time  to  time,  to  receive 

Le  the  rents,  issues,  and  profits,  and  annual  income 

settled  property,  when  and  as  often  as  the  same 

become  due,  and  to  pay  the  same  to  her  or  to  such 

or  persons  as  she  should,  from  time  to  time,  di- 

id  appoint,  or,  otherwise,  to  permit  and  suffer  her  settlement  di- 

jive  and  take  the  same  for  her  own  sole  use  and  rected  the  trus* 

,  separate  and  apart  from  her  then  intended  or  lajy'g  life  to 

tmre  husband,  and  so  and  in  such  manner  that  the  receive  the  in- 

aight  not  be  under  his  control,  or  subject  or  liable  ^°.^% 

lisposition,  debts,  contract^  forfeitures,  or  engage-   perty,  when  and 

and  so  and  in  such  manner  that  the  receipt  or  »»  ^ft®"  ^  \^® 

r*u    1  J       1  r  A     same  should 

8  of  the  lady  alone,  or  of  any  person  or  persons  to   become  due 

she  might  appoint  the  same  rents,  issues,  profits,  and  to  pay  it  to 

come  respectively,  after  the  same  should  become  ^^^^  person  or 
"^  J '   ./  persons  as  she 

oold  be  a  valid  discharge,  in  law,  to  the  person  or  might,  from 
8  paying  the  same,  for  so  much  money  as,  in  such  time  to  time, 
;  or  receipts  respectively,  should  be  acknowledged  pgr^^"  hereto 

receive  it  for 
her  separate  use ;  and  it  declared  that  her  receipts,  or  the  re- 
ceipts of  any  person  or  persons  to  whom  she  might  appoint  the 
same  after  it  should  become  due^  should  be  valid  discharges  for  it. 

Held  that  the  lady  was  restrained  from  anticipating  the  income 
provided  for  her. 
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or  expressed  to  have  been  received,  and  should  release 
the  same  person  or  persons  respectively  from  the  obli- 
gation of  seeing  to  the  application  thereof,  and  from  all 
liability  by  reason  of  the  misapplication  or  non-applica- 
tion thereof  or  of  any  part  thereof. 


The  question  was  whether  that  clause  was  suflBcient.^ 
to  restrain  the  lady  from  anticipating  her  income  under-= 
the  settlement. 

The  Vice- Chancellor  decided  in  the  affirmative. 

Mr.  Cooper  and  Mr.  BiUon  were  the  counsel  in  thiB 
cause. 


1846: 
i8th  July. 

Municipal  Cor- 
poration, 


Under  the  Mu- 
nicipal Corpora- 
tion Reform 
Act,  the  cor- 
poration of  a 
city  ought  to 
be  styled:  The 
Mayor,  Alder- 
men, and  Citi- 
zens of  the  City. 


THE  CORPORATION  OF  ROCHESTER  r.  LE^ 

The  Plaintiffs  were  styled,  in  the  bill:  *'  The  Mayo-^ 
Aldermen,  and  Burgesses  of  the  city  of  Rochester,  Ln 
the  county  of  Kent,''    The  Vice-chancellor  granted  a 
motion  to  amend  the  bill,  by  adding  the  words:  *'  Other- 
wise called  the  Mayor,  Aldermen,  and  Citizens  of  the 
city  of  Rochester,  in  the  county  of  Kent;"   because, 
under  the  Municipal  Corporation  Reform  Act,  the  pro- 
per denomination  of  the  corporation  of  a  city  was :  *^  The 
Mayor,  Aldermen,  and  Citizens"  of  the  city  (a). 


(a)  See  ITie  Attorney-Ge- 
neral V.  Corporation  ofWor- 
cestcTf  t  Phill.  3.  In  that 
case  the  corporation  were  de- 
scribed, in  the  information 
and  in  the  title  to  their  an- 
swer, as  the  Mayor,  Alder- 
men, and   Burgesses   of  the 


city  of  Worcester.  The  Lord 
Chancellor  allowed  the  title  to 
the  answer  to  be  amended  by 
adding  the  words :  **  In  the 
information  by  mistake  called 
the  Mayor,  Aldermen,  and 
Burgesses  of  the  said  City.'* 
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MANN  V.  STEPHENS.  \^f\  ^ 

«3rd  &  28th 

-IN  1838,  r.  Smith,  being  seised  in  fee  of  a  piece  of  "^'     . 

land  near  Gravesend  in  Kent,  on  which  he  had  built        Covenant. 

three  houses,  sold  and  conveyed  one  of  the  houses  to       Injunction, 

J.  T.  Scott,  and  covenanted,  for  himself,  his  heirs  and  Notice. 

assigns,  with  Scott,  his  heirs  and  assigns,  that  an  ad-  A.  being  seised 

joining  piece  of  land,  of  which  also  he  was  seised  in  fee,  '"  ^^  ®f  *  house 

should,  for  ever  thereafter,  remain  and  be  used  as  a  ^^^^^  i^^^  ^^^ 

shrubbery  or  garden,  and  that  no  house  or  other  build-  to  it,  sold  and 

ing  should  be  erected  on  any  part  of  it,  except  a  private  ^^"^^yfd  the 

house  or  ornamental  cottage,  and  that  only  on  a  certain  and  covenanted, 

part  of  it  called  2%e  DeU,  and  so  as  to  be  an  ornament,  ^^\  himself,  his 

rather  than  otherwise,  to  the  surrounding  property.     In  ^i'  ^|j|^  £ 

October  1846,  the  house,  after  several  mesne  convey-  his  heirs  and 

ances,  became  vested  in  the  Plaintiff  in  fee.     In  1843,  ^^,^°^'  '^?^  °® 

jT.  Smith  sold  and  conveyed  the  piece  of  land,  to  which  ever  should,  at 

the  covenant  related,  to  H.  W.  Smith  in  fee;  and  H.  TV.  any  time  there- 

Smith  entered  into  a  covenant  with  T.  Smith,  similar  to  ^l^^.ui^f -t?^^®/ 

'  on  the  piece  of 

that  which  T.  Smith  had  entered  into  with  Scott.     H.  land.  He  after- 

rv.  Smith,  afterwards,  sold  the  piece  of  land  to  F.  Chin-  ^»'^»  ^^l^  f"^ 

conveyed  the 
nock;  of  whom  the  Defendant  purchased  it  in  November  piece  of  land  to 

1845;  and,  in  January  following  H.  W.  Smith  conveyed  M-  in  fee,  and 

it  to  him.    The  Defendant^  at  the  time  of  his  purchase,  ^^^  himlnThe 

bad  actual  notice  of  the  covenant  entered  into  by  H,  terms  of  that 

W.  SmUh  with  T.  Smith,  and  constructive  notice  of  the  which  he  himself 
...  .         '         ,    ,         ,     ,  .     ,    .1,   had  entered  into 

onginal  covenant :  but,  nevertheless,  he  began  to  build  wiih  B.    The 

a  beer-shop  and  brewery  on  part  of  the  land,  not  in  The  house,  after 

M.  Whereupon  the  bill  was  filed  for  an  injunction  ci^v^yan^ 

became  vested 
in  .X.  in  fee ;  and  the  piece  of  land,  after  one  mesne  conveyance, 
became  vested  in  Y.  in  fee.  Y,,  before  the  land  was  conveyed  to 
him,  had  notice  of  the  covenant;  but,  notwithstanding,  he  began 
to  build  upon  the  land.  The  Court,  at  the  suit  of  X.,  restrained 
him  firom  continuing  the  building. 
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to  restrain  him  from  proceeding  with  those  buildings, 
and  from  erecting  any  other  building  on  the  land,  except 
a  private  house  or  ornamental  cottage  to  be  erected  in 
The  Dell,  and  so  as  to  be  an  ornament^  rather  than 
otherwise,  to  the  surrounding  property. 

Mr.  Bet  hell  and  Mr.  J.  T.  Humphry  now  moved  for 
the  injunction,  on  the  ground  that  the  Defendant  pur- 
chased the  piece  of  land  with  notice  of  the  covenant. 
They  referred  to  The  Duke  of  Bedford  v.  The  Trustees 
of  the  British  Museum  (a),  Whatman  v.  Gibson  (b),  and 
Rankin  y.  lJuskisson{c)» 

Mr.  Stuart  and  Mr.  Mee  Mathew,  contrsl,  said  that 
there  was  no  privity  between  the  Plaintiff  and  the  De- 
fendant; and  that  the  burden  of  the  covenant  did  not 
run  with  the  land.  They  cited  Spencer's  case  {d)^  Hem- 
ingway v.  Fernandes  (e),  and  Keppell  v,  Bailey  (/), 

Mr.  Belhell,  in  reply,  said  that  he  did  not  ask  for  the 
injunction  upon  a  legal,  but  upon  an  equitable  ground, 
namely,  that  the  Defendant  purchased  the  piece  of  land 
with  notice  of  the  covenant. 

The  Vice-chancellor  was  clearly  of  opinion  that  the 
erecting  of  tlie  beer-shop  and  brewery  was  a  gross 
violation  of  the  covenant.  And,  accordingly,  he  granted 
an  injunction  to  restrain  the  Defendant  from  erecting, 
on  the  piece  of  land,  any  brewery  or  other  building 
except  one  private  house  or  ornamental  cottage,  to  be 


(a)  2  Myl.  &  Keen,  552. 

(b)  Ante,  Vol.   IX.,    page 

(c)  Anie,yo\.  IV.,  page  13. 


(d)  5  Rep.  31  b. 
(«)  Ante,  Vol.  XIII.,  page 
238. 
CO  3  M>1.&  Keen,  517. 
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erected  ia  The  Dell,  and  so  as  to  be  an  ornament,  rather  1846. 

than  otherwise,  to  the  surrounding  property. 


The  Plaintiff,  afterwards,  obtained  an  order  for  the 
commitment  of  the  Defendant,  on  the  ground  that  he 
bad  committed  a  breach  of  the  injunction.  The  Defend- 
ant appealed,  to  the  Lord  Chancellor,  from  that  order, 
and  alBO  from  the  order  for  the  injunction. 

His  Lordship  considered  that  the  injunction  was  pro- 
perly granted,  but  directed  the  order  for  it  to  be  varied, 
by  omitting  the  words :  **  and  which  shall  be  ornamen- 
tal, rather  than  otherwise,  to  the  surrounding  property," 
as  being  too  indefinite.  His  Lordship  directed  also 
that  the  order  for  the  commitment  of  the  Defendant 
should  be  discharged ;  because  the  evidence  of  the 
breach  of  the  injunction  was  not  sufficient  to  justify  it ; 

and  that  the  motion  should  stand  over"^  with  liberty,  to         *Sic. 

the  Plaintiff,  to  bring  an  action  on  the  covenant. 
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DAMER  ©.THE  EARL  OF  PORTARLINGTON. 

1  HIS  was  a  suit  for  the  performance  of  the  trusts  of 
Production  of    ^  deed,  by  which  the  Earl  of  Portarlington  conveyed 


1846: 

28th  July. 
^ V ^ 

Defendant 


his  estates  to  tiiisiees  in  trust  to  raise  344,000  /.  to  pay 
off  debts  due  to  the  Plaintiff  and  several  other  persons, 
all  of  whom  were  Defendants,  and,  subject  thereto, 
in  trust  for  himself,  his  heirs  and  assigns.  The  Earl 
died  after  he  and  the  other  Defendants  had  answered  the 
bill ;  and  his  nephew,  the  present  Earl,  having  become 
interested  in  the  estates  under  his  will,  the  Plaintiff 
filed  a  bill  of  revivor  and  supplement  against  him. 
Shortly  aflerwards,  the  Earl  being  desirous  of  putting 
an  end  to  the  suit,  which,  on  account  of  the  numerous 
parties  to  it,  was  a  most  expensive  one,  entered  into  a 
treaty  with  an  insurance  company,  for  a  loan  to  a  suffi- 
cient amount  to  enable  him  to  pay  off  the  sums  due  to 


documents. 

Staying  prO' 

ceedings  in  a 

suit. 

Lord  P.,  hav- 
ing conveyed 
his  estates  to 
trustees  in 
trust  to  raise 
money  for  pay- 
ment of  his 
debte,  and,  sub- 
ject thereto,  in 
trust  for  him- 
self, a  suit  was 
instituted,  by 
one  of  his  cre- 
ditors, against 

him  and  his  other  creditors,  to  have  the  trusts  of  the  deed  car- 
ried Into  execution.  After  the  Defendants  had  answered  the 
bill,  and  the  deeds  relating  to  the  estates  had  been  deposited  in 
the  Masters  office,  Lord  P,  died,  having  devised  the  estates  to 
his  nephew  ;  who,  after  he  Lad  been  made  a  Defendant  to  a  sup- 
plemental bill,  entered  into  a  treatv>  with  an  insurance  company, 
for  a  loan  to  enable  him  to  pay  off  the  debts  due  to  the  Plaintiff 
and  the  other  parties  to  the  suit ;  and,  after  giving  them  notice 
of  his  intention  to  pay  them  off,  he  moved  that  all  further  pro- 
ceedings in  the  suit  might  be  stayed,  and  that  he  and  his  solicitors, 
and  the  solicitors  and  agents  of  the  insurance  company,  might  be 
at  liberty  to  examine  the  abstracts  of  title  to  the  estates,  with  the 
deeds  in  the  Masters  office,  and  to  take  copies  thereof,  for  the 
purpose  of  verifying  the  title  to  the  estates  and  effecting  the  loan ; 
and  that,  for  the  same  purpose,  the  Plaintiff  and  two  of  the  De- 
fendants might  he  ordered  to  produce,  to  him,  and  his  solicitors, 
and  to  the  solicitors  and  agents  of  the  insurance  company,  all 
deeds,  &c.  in  their  custody  relating  to  the  estates. — Motion 
refused. 
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the  Plaintiff  and  the  other  parties  to  the  original  suit;  and, 
After  he  had  given  them  notice  of  his  intention  to  pay  them 
off,  he  served  them  with  notice  of  a  motion  that  all  further 
proceedings  in  the  suit  might  be  stayed  until  further 
order^  and  that  he  and  his  solicitors  and  agents  and  the 
solicitors  and  agents  of  the  insurance  company,  might  be 
at  liberty  to  examine  the  abstracts  of  the  title  to  the  late 
£arrs  estates,  with  the  deeds  relating  thereto  (which  had 
been  deposited  in  the  Master^s  office  under  an  order  in  the 
original  suit),  and  to  take  copies  thereof  and  extracts 
therefrom,  vnth  a  view  to  verifying  the  title  to  the 
estates  and  effecting  the  intended  loan ;  and  that  the 
Master  might  deliver  out,  to  the  Earl,  his  sohcitors  or 
agents,  any  maps,  plans,  rentals,  &c.  in  his  office,  relating 
to  the  estates,  which  might  be  required  for  making  and 
completing  the  valuation  of  the  estates  for  the  purpose 
of  the  loan,  upon  such  terms  and  subject  to  such  restric- 
tion  as  the  Master  should  direct;   and  that,  for  the 
same  purpose,  the  Plaintiff  and  two  of  the  Defendants, 
and  also  the  Receiver  in  the  cause,  might  be  ordered  to 
-produce,  to  the  Earl,  his  solicitors  or  agents  and  to  the 
solicitors,  agents  and  surveyors  or  valuers  of  the  in- 
surance company,  all  deeds,  maps,  Sic.  in  their  respective 
custody  or  power,  in  any  way  relating  to  the  estates,  at 
all  reasonable  times  and  upon  reasonable  notice  being 
gi?en  to  them  to  produce  the  same. 


1846. 
Damer 

Tub  Earl  of 
pobtarling- 

TON. 


Mr.  Stuart,  Mr.  James  Parker,  and  Mr.  Folktt,  ap- 
peared in  support  of  the  motion. 

Mr.  Bethell  and  Mr.  Roundell  Palmer  opposed  it  for 
^e  Plaintiff. 


Mr.  Cooper,  Mr.  Koe,  Mr.  Lovat,  Mr.  Bagshawe,  Mr. 
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1846.  Tbller,  Mr.  Glaste,  Mr.  Maxwell,  and  Mr.  Gardner  ap- 


Damsr 


peared  for  6ther  parties. 


V. 

Thb  Earl  of  The  Vice-Chancblob  : 

PoaTARLIRO- 
TON. 


My  opinion  is  that  I  have  no  jurisdiction  whaUvei 
to  do  what  is  asked  by  this  motion. 

It  is  not  a  motion  which  proposes,  with  money  in  hand] 
instantly  to  pay  off  all  those  who  are  incumbranceiBi 
but  it  is  a  proposal  that,  through  the  medium  of  the  ifr 
terference  of  the  Court,  a  speculation  may  be  carried  OO: 
about  which  the  insurance  company  is  to  exerciDe  iti 
own  judgment,  and  what  judgment  it  will  exercise  it 
is  not  easy  to  foresee.  But  the  Court  is  required,  firal 
of  all,  to  go  out  of  its  way»  in  order  that  this  speorii- 
tion  may  be  indulged  in  by  those  who  are  not  in  Ae 
least  bound  by  any  order  of  the  Court,  on  the  questioo 
whether  they  will  advance  the  money  or  not. 

It  is  a  very  singular  thing  that  this  mode  of  proceed- 
ing should  be  resorted  to  at  all ;  because,  if  the  present 
Lord  Portarlington  and  all  the  incumbrancers  on  the 
Iste  Lord's  estates  except  the  Plaintiff,  Col.  Dcraier, 
were  really  desirous  to  have  the  tnoney  raised,  and  the 
insurance  company  were  desirous  to  lend  it,  how  easy 
would  it  be,  without  the  interference  of  the  Court,  to  let 
the  insurance  company  become  the  assignee  of  all  the 
incumbrances,  with  the  consent  of  the  present  ImA 
PortarUngton.  But  that  is  not  the  course  proposed. 
It  is  proposed  that  the  Court  shall  interfere  in  a  mamitf 
in  which,  I  apprehend,  it  has  no  jurisdiction  to  interfare, 
in  order  to  assist  the  present  Lord  to  obtain  a  loan  of 
money  from  a  company,  whilst  it  remains  a  matter  of 
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^eiiberation  and  doubt,   with  the  company,  whether 
^ey  will  lend  the  money  or  not 

The  caees  in  which  this  Court  has  ordered  the  pro- 
ceedings in  a  cause  to  be  stayed,  are  cases  in  which  the 
X>erendant  has  come  with  his  money  in  his  hand  and 
offered  to  pay  the  Plaintiff  the  full  amount  of  his  de- 
mand and  the  costs  of  the  suit.    But  this  notice  of  mo- 
tion asks  that  all  further  proceedings  in  the  cause  may  be 
stayed,  not  finally,  but  until  the  further  order  of  the 
Court,  and  that  the  Defendant,  Lord  PortarUngton,  his 
solieitors  and  agents,  and  also  the  solicitors  and  agents 
of  the  insurance  company  (who  are  not  parties),  may 
be  at  liberty  to  examine  the  abstracts  of  the  title  to  the 
estates,  with  such  of  the  title  deeds,  writings  and  docu- 
ments relating  thereto  as  are  now  deposited  in  the  office 
of  the  Master,  and  to  take  copies  of  them  and  so  on ; 
&nd,  in  short,  to  have  the  benefit  of  all  the  documents  in 
the  possession  of  the  Court;  and  that  the  Plaintiff  and 
the  Defendants,  Palmer  and  Nettleship,  and  also  Sad- 
ItTf  the  Receiver,  may,  for  the  purpose  of  effecting  and 
completing  such  loan  as  aforesaid,  be  ordered  to  produce 
and  shew,  to  the  Defendant,  Lord  Portarlington,  his 
solicitors  or  agents,  and  to  the  solicitors,  agents,  survey- 
ors, or  valuers  of  the  insurance  company,  all  deeds, 
leases,  papers,  writings,  and  documents  in  their  custody 
relating  to  the  estates  and  so  on.     Did  any  one  ever 
bear,  except  in  that  very  extraordinary  case  of  the 
Prmcess  of  JVaUs  v.  Lord  Liverpool  (a),  (which  I  have 
dways  regarded  as  a  merely  political  decision),  of  a 
Defendant  asking  that  the  Plaintiff  shall  produce  his 
deeds? 


383 

1846. 

' V ' 

DAMKa 

The  Eael  or 

PORTARLIMO- 
TON. 


(a)  1  Swans.  114. 


384 


CASES    IN   CHANCERY. 


1846. 


Damer 

V. 

The  Earl  of 
portarlikg- 

TOK. 


If  a  cross-bill  is  filed  and  the  Plaintiflr  in  the  original 
cause,  being  the  Defendant  in  the  cross-cause,  admits 
certain  documents  to  be  in  his  possession,  an  order  for 
their  production  may  be  made  in  some  cases ;  but  not  in 
a  case  hke  the  present,  where  the  Plaintiff  stands  in  the 
situation  of  a  mortgagee. 

I  have  great  respect  for  the  motives  virhich  induced 
Lord  Portarlington  to  make  this  application;  and  I 
think  it  a  very  laudable  thing  that  he  should  be  desirous 
to  pay  off  the  incumbrances  and  preserve  the  family 
estates;  but  I  cannot  violate  the  known  rules  of  this 
Court,  in  order  to  enable  a  party  to  attain  any  object, 
however  praiseworthy  it  may  be. 

Motion  refused  with  costs  (6). 
{b)  See  3  Phill.  30. 


1846.  GRACE  17.  WEBB. 

5th  Nov, 

'        '  UY  an  indenture  dated  the  1st  of  May  1802,  and  made 

Public  policy,  between  John  Webb,  the  testator  in  the  cause,  of  the 

marriase!  ^°®  P^^  ^^^  Elizabeth  Castle,  spinster,  of  the  other 

part,  after  reciting  that  Elizabeth  Castle  had  been  de- 

A.  covenanted  jj^^^^j  ^f  ^^^  children,  namely,  Charles  and  Henry,  of 

with  JJ.,  a  smgle  ,          _  ,      „/  it   ii     1    •          ,       1         11       1  .       ,i. 

.woman  by  whom  John   Webb  did  admit  and  acknowledge  himself 

whom  he  had 

two  children,  to  pay  her,  for  her  life,  subject  to  the  proviso  there- 
inafter contained,  an  annuity  of  40^  :  provided  that  if  she  should, 
at  any  time  thereafter,  happen  to  marry  with  any  person,  then 
the  annuity  should  be  reduced  to  20/. 

Held  that  the  proviso  was  void  as  being  in  restraint  of  mar- 
riage. 


Oracb 
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the  father;  and  that  he  had  proposed  and  agreed  to  1846. 

provide  for  and  maintain  the  said  children,  and  also  to 
make  some  provision  and  settlement  for  and  upon  Eliza- 
6eth  CaUle  in  manner  thereinafter  expressed  ;  he,  in  Wxbb 
pursuance  of  such  proposal  and  agreement  and  in  con- 
sideration of  10«.  paid  by  Elizabeth  Castle,  covenanted, 
for  himself,  his  heirs,  executors  and  administrators,  with 
Elizabeth  CaUle,  that  he,  his  executors  and  administra- 
tors, would  pay  or  cause  to  be  paid,  to  her,  for  her  life, 
subject  to  the  proviso  thereinafter  contained,  an  annuity 
or  clear  yearly  sum  of  402.,  payable  quarterly,- on  Mid- 
summer and  the  three  other  days  therein  mentioned,  the 
first  payment  thereof  to  commence  on  Midsummer-day 
then  next,  provided  that,  in  case  Elizabeth  Castle  should, 
at  any  time  thereafter,  happen  to  marry  with  any  person 
or  persons  whomsoever,  then,  from  and  immediately  after 
her  marriage,  the  said  annuity  or  yearly  sum  of  40/. 
should  be  and  was,  thereby,  reduced  to  20  /.  only,  which 
said  sum  of  20/.  was,  in  such  case,  to  be  paid  and  pay- 
able to  her,  from  the  time  of  her  marriage,  for  the  re- 
mainder of  her  life  by  equal  quarterly  payments  on  the 
days  before  appointed  for  payment  of  the  annuity  of 
402. ;  the  first  quarterly  payment  of  the  annuity  of  20/. 
to  be  made  on  such  of  the  said  quarter-days  as  should 
happen  next  after  her  marriage. 

Elizabeth  Castle  remained  single  for  more  than  three 
jears  after  the  date  of  the  deed.  She  then  married 
Hickard  Elborough.  The  testator  paid  her  the  annuity 
of  40Z.  until  her  marriage;  but,  from  the  time  of  her 
marriage  down  to  the  time  of  his  death,  he  paid  her  no 
more  than  202.  a  year.  By  his  will,  which  was  dated 
several  years  after  the  marriage,  he  ratified  and  confirmed 
the  annuity-deed  in  these  terms :  ^*\,  hereby,  ratify  and 
confirm  a  certain  indenture  made  and  executed  by  me 
Vou  XV.  D  D 
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1846.  bearing  date  on  or  about  the  Ist  day  of  May,  1802,  be- 

tween myself  of  the  one  part  and  JBlizabeih  Elbonmgk, 
then  Elizabeth  Castle,  spinster^  of  the  other  part." 


Grace 


W0B4 


Mr.  and  Mrs.  Elboraugh,  having  obtained  the  leave 
of  the  Court,  went  in  before  Master  Dowdeswell,  to  whom 
the  cause  mentioned  in  the  title  to  this  case,  was  referredi^ 
and  claimed  to  be  paid  the  annuity  of  40  L  andtke  arrears 
thereof,  out  of  the  testator's  estate.    The  Master,  how- 
ever, after  hearing  counsel  in  support  of  and  in  opposi-^ 
tion  to  the  claim,  disallowed  it,  on  the  following  grounds  r 
''  I  am  of  opinion  that  the  proviso  in  the  deed  of  the  1st 
of  May  1802,  cannot  be  considered  as  a  general  restraint 
of  marriage :  and  I  am  of  opinion  that  the  will  of  the 
testator  executed  after  the  marriage  of  Mrs.  Elboraugk, 
did  not  give,  to  Mrs.  Elborough,  any  interest  in  the  an- 
nuity in  question,  that  was  not  given  to  her  by  the  deed. 
Whether  the  proviso  in  the  deed  is  to  be  deemed  a  pro- 
viso in  general  restraint  of  marriage^  must  be  determined 
by  the  intention  of  the  parties.    Had  it  been  so  intended 
by  the  settlor,  I  think  he  would  have  directed  that  the 
whole  of  the  annuity  should  cease  on  the  marriage  of 
Elizabeth  Ca$tle ;  and  would  not  have  contented  himself 
with  directing  that,  on  that  event  taking  place,  the  an- 
nuity should  be  reduced  from  40/.  to  202.  per  annum. 
The  proviso  does  not  appear  to  be  an  unreasonable  one: 
a  man  may  be  anxious  to  provide  for  an  unmarried 
woman:   he  may  assume  that,  on   her  marriage,  she 
would  be  otherwise  provided  for;  and  he  may  direct 
that,  on  her  marriage,  the  provision  so  made  for  her, 
should  revert  to  him  or  his  executors.      A  limitation  or 
bequest  to  an  unmarried  woman  until  her  marriage  and 
then  over,  would  be  good  :  and  I  think  that  the  provi- 
sion for  Elizabeth  Castle,  of  an  annuity  of  40  /.,  with  a 
direction  that  it  should  be  reduced  to  one  of  20  JL  in  the 
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^Tent  of  her  marriage,  must  be  considered  as  a  gift  to 

iier  of  40  /.  per  annum  until  her  marriage,  and  of  20  L  per 

^2nnum  after  that  event.    The  principle  stated  by  GodoU 

jahin  and  referred  to  by  Lord   Thwrhw^  in  Scott  v. 

Tyler  (a),  and  by  Sir  Jamiei  fVigram  in  Morley  v.  Ren- 

wioldson,  appears  to  apply  to  this  case,  viz.,  that  the  use 

of  a  thing  may  be  given,  during  celibacy,  for  all  purposes 

of  intermediate  maintenance,  and  will  not  be  interpreted, 

maliciously,  to  a  charge  of  restraining  marriage.'^ 


387 


1846. 


Grace 

V. 

Webb. 


Mr.  BetheU^nd  Mr.  Wtnstanletff  in  support  of  a  peti- 
tion presented,  by  Mr.  and  Mrs.  Elboroughjox  leave  to 
except  to  the  Master*^  report,  said  that  the  proviso  in 
the  annuity-deed  was  an  attempt  to  restrain  the  annui- 
tant from  marrying,  generally,  and,  therefore,  it  was 
vend  as  being  contrary  to  public  policy,  and,  conse- 
quently, the  Master  had  miscarried  in  not  allowing  the 
petitioners  to  prove  for  the  arrears  of  the  annuity  of  40/. 
They  cited  Rishton  v.  Cobb  (b),  and  Morley  v.  Ren- 
noldson  (c). 

Mr.  Montagu,  for  the  Plaintiff,  whose  interest  it  was 
to  support  ih^  Master*s  report,  said  that  the  annuity- 
deed  did  not  contain  any  condition  in  restraint  of  mar- 
riage, but  the  effect  of  it  was  to  secure  an  annuity  of 
^0  /.  to  Mrs.  Elborough  until  her  marriage,  and  an  an- 
iJuity  of  20/.  after  her  marriage,  and,  therefore,  its  vali- 
<lity  was  wholly  unimpeachable. 

Mr.  Stuart,  Mr.  Bacon,  Mr.  G.  L.  Russell  Mr.  Hoff- 


(a)  a  Dick,  733  ;  S.  C,  2         {b)  Ante,  Vol.  IX.,  p.  615. 
^■•o.  C.  C.  431.    See  488.  (c)  a  Hare,  570. 

dd2 


Gbacb 
Webb. 
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iS^6.  man  and  Mr.  Denisan  appeared  for  other  parties,  bv 

did  not  take  any  part  in  the  argument. 

The  Viob-Chanobllor  : 
It  is  most  beneficial  to  a  state  to  have  a  multitad 
of  subjects;  and,  therefore,  restraints  on  marriage  ai 
objectionable  as  being  against  public  policy.  A  mt 
may  make  a  provision  for  his  wife*  and  declare  that  i 
shall  cease  on  her  second  marriage ;  because  it  is  ooo 
sidered  that  a  husband  has  a  sort  of  interest  to  preser? 
the  viduity  of  his  wife,  for  the  sake  of  his  childrei 
But  the  grantor  of  the  annuity  in  the  present  case,  cool 
not  have  had  any  motive  whatever  for  inserting  the  pn 
viso  in  the  deed,  except  that  the  larger  annuity  migl 
operate  as  an  inducement  to  Elizabeth  Ccutk  not  t 
marry.  Therefore,  my  opinion  is  that  the  finding  of  tfa 
Master  is  wrong. 
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WARD  V.  ARCH.  1846: 

EbENEZER  whiting,  by  his  will,  dated  the      ^    ^    /^'  f 
4th  of  August  1796,  after  making  specific  and   pecu-       Conversion. 
niary    bequests   to  his    wiTe,   Elizabeth    Whiting,  and 
other  persons,  gave  and  bequeathed  all  the  rest,  residue  ^i]  i^jg  estate 
and  remainder  of  his  estate  and  effects  whatsoever  and  and  effects 
wheresoever,  as  well  real  as  personal,  or  of  what  nature,  ?  ^  ?'  j*' 
kind  or  quality  soever  the  same  might  be  at  the  time  of  quality  soever, 
his  decease,  from    and   after  payment  of  all  his  juet  *Jf®y.  payment 
debts,  and  his  funeral  and  testamentary  expenses,  unto  funeral  and  ' 
Henry  Tickell,  Humphrey  Donaldson  and  John  Woods,  testamentary 
their  heirs,  executors,  administrators  and  assigns,  upon  ®^P^*^8cs»  to^ 
trust  that  they  or  the  survivors  or  survivor  of  them,  heirs,  execu- 
his  heirs,  executors,  or  administrators,  should,  as  soon  ^^^y  ^^-j  '^ 
after  his  decease  as  conveniently  might  be,  call  in  and  there  should 
settle  all  and  every  account  and  accounts  between  him  not  be  sufficient 
and  every  person  or  persons  whatsoever,  and,  in  case  ^°  ^  *^th     ^"V 
there  should  not  be  sufficient  to  pay  and   satisfy  the  ter  given  to  his 

wife,  to  sell  all 
his  real  and  personal  estate  and  invest  the  proceeds  in  tkc  funds, 
and  out  of  the  dividends,  or  the  rents  of  his  real  estate  until  the 
same  should  be  sold,  to  pay  his  wife  an  annuity  of  300/.,  and  after 
paying  an  annuity  to  another  person,  to  pay  the  residue  of  the 
rents  and  dividends  to  his  wife  for  her  life :  and  he  gave  all  the 
rest  of  bis  estate  and  effects,  after  payment  of  his  debts,  legacies, 
and  funeral  and  testamentary  expenses,  and  the  before-mentioned 
annuities,  to  his  four  sisters,  to  be  equally  divided  between  them 
share  and  share  alike;  but,  if  any  of  them  should  die,  before  their 
shares  should  become  due  and  payable,  leaving  a  child  or  children, 
then  he  gave  the  share  of  such  of  them  so  dying,  unto  such  child 
or  children. 

The  testator  left  no  residuary  personal  estate ;  and  the  rents  of 
his  real  estate  were  not  nearly  sufficient  to  pay  his  wife's  annuity. 
But  nevertheless  the  real  estate  remained  unsold  long  after  her 
death. 

Held  that,  under  the  circumstances,  it  was  to  be  considered  as 
converted  into  personalty  by  the  will. 


Ward 
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1846.  annuity  of  300/.  per  annum  thereinafter  given  to  hi 

wife,  then  upon  trust  to  sell  and  dispose  oj  all  an 
every  part  of  his  real  and  personal  esteUes,  and   la 

Arch.  ^"^   ^"^   invest    the    money   arising  by  such   sale  < 

sales,  in  the  purchase  of  government  or  other  goo 
securities ;  and,  by  and  out  of  the  interest,  dividends  ( 
proceeds  thereof,  or  the  rents  of  his  real  estates  ant 
the  same  should  be  sold,  to  pay,  unto  his  wife  and  hi 
assigns  during  her  life,  one  annuity  or  yearly  sam  < 
300/.,  on  the  feast  day  of  St.  John  the  Baptist  and  tl 
birth  of  our  Lord  Christ  in  every  year,  the  first  pai 
ment  thereof  to  be  made  on  such  of  the  said  fea 
days  as  should  happen  next  after  his  decease,  and  als 
from  and  after  the  payment  thereof,  upon  trust,  by  an 
out  of  the  said  interest,  dividends  and  proceeds,  to  pa 
unto  the  Plaintiff,  Frances  Ann  JFard,  during  her  lif 
one  annuity  or  yearly  sum  of  20/.,  on  the  feast  da] 
aforesaid,  by  even  and  equal  portions,  the  first  paymej 
thereof  to  begin  and  be  made  on  such  of  the  said  fea 
days  as  should  happen  next  after  bis  decease ;  and  upc 
further  trust  that  his  trustees,  or  the  survivors  or  survivi 
of  them,  his  heirs,  executors  or  administrators  shoul 
pay  and  apply  all  the  rest,  residue  and  remainder  of  th 
renisy  interest  and  dividends  and  proceeds,  unto  his  wii 
and  her  assigns  during  her  life ;  and,  firom  and  immi 
diately  after  her  decease,  then  upon  further  trust  that  hi 
trustees,  or  the  survivors  or  survivor  of  them,  his  hein 
executors  or  administrators,  should  pay  unto  Frances  An 
Ward,  one  further  annuity  or  yearly  sum  of  30/.,  an< 
to  be  paid  and  payable  to  her  at  the  same  time  as  th 
annuity  of  the  20/.  was  thereinbefore  directed  to  be  pai< 
to  her,  and  the  first  payment  thereof  to  he  made  on  ih 
first  of  the  said  feast  days  that  should  happen  after  th< 
decease  of  his  wife ;  and  the  testator  gave,  devised  am 
bequeathed  all  the  rest,  residue  and  remainder  of  hi 
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Ward 

V. 


estate  and  effects  whatsoever  and  wheresoever,  from  and  1S46, 

after  payment  of  all  his  just  debts,  legacies,  funeral  and 
testamentary  expenses  and  annuities  as  aforesaid,  unto 
bis  four  sisters,  Mary  Phillips,  Judith  Bellamy ,  Dorothy  Abch. 

Tickell  and  Christiana  Whiting,  to  be  equally  divided 
between  them,  share  and  share  alike :  provided  that  if 
either  of  them  should  depart  this  life  before  their  share 
sh/mld  become  due  and  payable,  leaving  any  child  or  chil- 
dren her  or  them  surviving,  then  he  gave  and  bequeathed 
the  part  and  share  of  such  of  them  so  dying,  unto  such 
child  or  children,  to  be  equally  divided  between  them 
share  and  share  alike,  and,  in  case  of  no  such  child, 
then  he  gave  and  bequeathed  the  part  or  parts  of  her  or 
them  so  dying,  unto  and  amongst  the  survivors  or  sur- 
vivor of  his  said  sisters :  provided  always  and  he  did 
thereby  declare  that,  in  case  the  amount  of  the  rents, 
issues,  dividends  and  proceeds  of  his  real  and  personal 
estate,  should  not  be  sufficient  to  pay  and  satisfy  the  an- 
nuity of  300  i  by  him  thereinbefore  given  to  his  wife, 
then  and  in  such  case,  he  did  thereby  revoke  the  several 
l^acies  by  him  thereinbefore  bequeathed,  and  did 
thereby  authorize  and  empower  his  trustees,  or  the  sur- 
fivors  or  survivor  of  them,  by  and  out  of  his  real  and 
personal  estate,  to  purchase  an  annuity  of  300/.  per 
annum,  or  so  much  thereof  as  they  should  want  to  make 
up  the  annuity,  to  his  wife,  of  300/.  during  her  life: 
and  the  will  contained  clauses  enabling  the  trustees  to 
give  effectual  discharges  for  the  purchase-money  on 
the  sale  of  the  estates,  and  for  the  indemnity  of  the 
trustees. 

The  testator  died  in  September  1705,  leaving  his  wife 
and  the  other  persons  named  in  his  will,  surviving. 

There  wan  not  any  clear  residue  of  the  testator's  per- 
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Ward 
Arch. 


sonal  estate ;  and  the  rents  of  his  real  estate  did  not 
exceed  100/.  a  year,  and,  consequently,  they  were  not 
nearly  sufficient  to  pay  the  annuity  of  3002.  given  to 
his  wife.  No  part,  however,  of  the  estate  was  sold 
during  her  lifetime.  But,  several  years  after  her  death, 
(which  took  place  in  March  1804),  a  part  was  sold  to 
the  Brighton  Railway  Company,  and  another  part,  to 
the  South-eastern  Railway  Company ;  and  the  proceeds 
were  paid  into  Court  The  remainder  of  the  estate  was 
still  unsold. 


On  the  hearing  of  a  petition,  presented  by  Christiana 
Whiting,  the  testator's  only  surviving  sister,  to  have  the 
rights  and  interests  of  the  petitioner  and  the  other  pei> 
sons  interested  in  the  funds  in  Court  and  the  unsold 
part  of  the  estate,  declared,  the  question  was  whether 
the  real  estate  was  converted,  out  and  out,  into  per- 
sonalty by  the  will. 

Mr.  Bethell  and  Mr.  Freeling  appeared  for  the  peti- 
tioner, but,  as  she  took  the  same  share  of  the  property 
whether  it  was  converted  or  not,  they  took  no  part  in 
the  argument. 


Mr.  Hodgson,  Mr.  Chandkss,  Mr.  Wilkock  and  Mr. 
Hislop  Clarke,  for  the  parties  interested  in  contending 
that  the  property  was  not  converted,  said  that  the  will 
contained,  not  a  general  direction  to  sell  the  real  estate, 
but  a  direction  to  sell  it  for  a  particular  purpose  and  in  a 
particular  event  only,  namely,  to  provide  for  the  payment 
of  the  wife's  annuity  in  case  the  rents  should  be  insuffi- 
cient to  pay  it  in  full,  and,  in  that  case,  no  more  was  to 
be  sold  than  that  purpose  required ;  and  that  the  testator 
afterwards  directed  his  trustees  to  pay  the  residue  of  the 
rents,  to  his  wife  for  her  life ;  and  that,  subject  to  the 


Ward 

V. 
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payment  of  her  annuity  and  of  the  other  annuities  1846. 

giren  by  his  will,  he  gave  the  estate,  not  through  the 
medium  of  any  trust,  but  by  a  direct  devise  and  in  the 
state  in  which  it  should  be  found  at  his  death,  to  his  Arch 
gisters,  and,  in  the  subsequent  part  of  his  will,  he  treated 
bis  real  estate  as  remaining  in  specie;  therefore,  the 
•whole  scope  of  the  will  shewed  that  the  testator  had  no 
general  intention  to  convert  his  real  estate  into  per- 
sonalty. 

Mr.  Siuart  and  Mr.  Walker  appeared  for  other  par- 
ties. 

The  Vice-Chancellor  : 

This  case  must  be  decided  in  precisely  the  same  way 
as  it  would  have  been  if  a  suit  had  been  instituted, 
shortly  after  the  testator's  death,  for  the  administration 
of  his  estate,  audit  had  appeared  that  the  income  of  his 
real  and  residuary  personal  estate  was  not  sufficient  to 
pay  the  annuity. 

It  is  quite  plain,  from  the  words  of  the  will,  that  the 
trust  for  sale  would  have  arisen  as  soon  as  that  fact  was 
ascertained ;  and  the  Court  must  have  directed  it  to  be 
carried  into  effect  immediately. 

The  proviso  in  the  subsequent  part  of  the  will,  is  not 
inconsistent  with  the  preceding  part  It  does  nothing 
more  than  authorize  the  trustees  (whether  there  had 
been  a  sale  or  not)  to  dispose  of  the  whole  or  part  of 
the  corpus  of  the  property,  in  purchasing  the  annuity  or 
^ch  part  of  it  as  the  income  might  not  be  sufficient  to 
I»y,  that  is  to  say,  it  is  only  another  mode  of  pro- 
dding for  the  payment  of  the  annuity  in  full. 
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1846.  I  have  only  one  more  observation  to  make,  which  is 

that,  where  the  testator  speaks  of  the  shares  of  his  sis- 
ters, he  speaks  of  them  as  becoming  dae  and  payable. 

Arch  ^^^  ^^  ^^^^  heard  of  shares  of  real  estate  becoming 

due  and  payable  ? 

Declare  that  the  testator's  real  estate  was  converted, 
out  and  out,  into  personalty,  by  his  will. 


Ward 

V, 


6th 


November.  ^^^VIS  v.  COMBERMERE. 

— '  DAVIS  V.  MORIER. 


ditor^  IjOTH  the  above-mentioned  suits  were  instituted  by  -^ 

Interest.        the  executors  of  the  late  W.  F.  GrevWe,  Esq.,  the  first,^^ 

New  Orders,     for  the  administration  of  his  estate,  and  the  second, 

.    ,"!      t         the  recommendation  of  the  Master  to  whom  the  firs" 
A'  claimea  a 

debt  before  the  had  been  referred,  for  the  purpose  of  determining 

Mastery  in  an  ^h^r  ^  claim  upon  the  deceased's  assets  which  had 

suit.    The  exe«  ™^^  before  him,  but  which  the  Plaintiffs  had  resistc  ^J 

cutors  resisted  and  he  had  disallowed,  could  be  supported  *.    The  r^^- 

*J®  ^^''T'  ^"^    suit  of  that  suit  was  in  favour  of  the  claim  (a);  and  tLz».e 

the  Master  dis-  .     .     , 

allowed  it :  but    decree  m  it  declared  that,  Morier,  the  claimant,  w^aj 

a  suit  was  after-  entitled  to  stand  as  a   creditor  against  the  estate    c^f 
wards  insti- 
tuted in  which 

the  claim  was  *  The  claim  was  made,  after  the  Matter  had  made     a 

established, and  separate  report  as  to  the  deceased's  debts,  in  consequence    of 

liberty  was  ^^^  Plaintiffs  having  required  the  claimant  to  repay  45*7'. 

given  to  A.  to  .•  1.  .1       1.  j       j  l-                                              f  j  t^ 

apply  for  pay-  ^^'^^  ^^^^^  ^»^  P»'^  ^*"^' 

ment  of  his  debt  /  \  o      ^  ^^  n   n 

in  the  admin-  («)  See  a  Coll.  Rep.  303. 

istration-suit. 

Held  that,  as  he  had  not  established  his  debt  in  that  suit,  he 
was  not  entitled  to  interest  upon  it,  under  the  41st  General  Order 
of  August,  1841. 


Comb  RRM  ERE. 
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W,  F,  Gre^lle,  for  463/.,  the  amount  of  his  claim,  and  1846. 

for  his  costs  of  the  suit ;  and  it  gave  him  liberty  to  make     *^        "^        ' 
snch  application  in  the  administration-suit,  respecting  i^avis 

the  same,  as  he  might  be  advised  (£).  Accordingly  he 
presented  a  petition,  intituled  in  the  two  suits,  and  pray- 
ing that  the  Plaintiffs  might  be  directed  to  pay  him  his 
debt  and  costs  out  of  the  assets  in  their  hands,  with 
interest  at  4/.  percent.,  on  bis  debt,  from  the  date  of 
the  decree  in  the  administration-suit 

Mr.  Walpole  and  Mr.  Giffard,  for  the  petitioner,  said 
that  the  only  question  was  as  to  the  petitioner's  right  to 
interest  on  his  debt ;  and  they  relied  on  the  41st  Order 
of  August  1841  (c)  in  support  of  that  right 

Mr.  Toiler,  contr^,  said  that  the  41st  Order  applied 
only  to  creditors  who  had  gone  in  under  the  decree  in 
an  administration-suit,  and  established  their  debts  be- 
fore the  Master,  in  that  suit ;  and  that,  as  the  petitioner 
had  not  done  so,  and  had  not  even  made  any  claim  be- 
fore the  Master  until  after  the  Master  had  made  his  re- 
port as  to  debts,  he  was  not  entitled  to  interest  under 
the  41st  Order. 

Mr.  Bethellzxidi  Mr.  Fisher  appeared  for  other  parties. 

The  Vice-Chanckllor  : 
ITie  petitioner  did  not  go  in  before  the  Master,  under 
the  decree  in  the  administration-suit,  and  establish  his 
debt  under  that  decree ;  but,  in  consequence  of  some 
proceedings  which  took  place,  before  the  Master,  in  that 
suit,  another  suit  was  instituted,  and  the  debt  was  esta- 
blished in  that  suit  Therefore,  I  consider  that  he  is 
not  entitled  to  the  benefit  of  the  4l8t  Order. 

(b)  See  a  Coll.  Rep.  303,        (c)  See  Beavan's  Orders,  177. 
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1846: 
6th  &  7th  Nov. 

> V » 

JFasie. 

Husband  and 

wife. 

Tenant  for  life. 

Condition, 

A  lady,  teuant 
for  life  of  an 
estate, subject  to 
a  condition  not 
to  commit  waste, 
married;  and, 
during  the 
coverture,  her 
husband  cut  and 
sold  timber  on 
the  estate. 

Held,  (in  op- 
position to  the 
doctrine  in 
Lord  Ormonde 
V.  Ki/nnersley,  5 
Madd.  369), 
that  the  condi- 
tion was  not  in 
the  nature  of  a 
trust,  and,  con- 
sequently, that 
neither  the  wite 
nor  her  estate, 
but  the  husband 
alone,  was  an- 
swerable for  the 
waste. 


KIN6HAM  V.  LEE. 

Thomas  HARDING  devised  his  freehold  estate 
to  his  wife,  Anuy  for  her  life,  she  keeping  the  buiUSaj 
thereon  in  good  repair,  and  committing  no  manner  0 
waste,  and  not  felling  any  timber  on  the  estates,  exoq] 
for  repairing  the  buildings;  and,  after  her  death,  h 
gave  the  estates  to  a  trustee  in  trust  to  sell  the  same. 

The  testator  died  in  1805,  and  the  bill  alleged  tht 
his  widow  entered  into  the  possession  or  receipt  of  tbi 
rents  of  the  estates  as  devisee  thereof  for  life,  subject  t< 
the  trust  or  condition,  imposed  upon  her,  of  keeping  Um 
buildings  on  the  estates  in  good  repair,  and  committiDf 
no  manner  of  waste  :  and  that,  in  accepting  the  deviai 
and  entering  into  possession  as  aforesaid,  she  enterec 
into  an  implied  promise  or  undertaking  to  perform  tk 
trust  or  condition  imposed  upon  her  as  aforesaid.  Th< 
bill  further  alleged  that,  in  April  1807,  the  wife  married 
the  Defendant  Roger  Lee ;  and  that,  thereupon,  the  De* 
fendant  became  and  was  seised  of  or  entitled  to  the 
estates,  in  her  right,  during  their  joint  lives ;  and  thai 
the  trust  or  condition  annexed  to  her  estate  as  aforesaid, 
thenceforth,  attached  to  or  upon  him  and  he  became 
bound  by  the  like  implied  promise  or  undertaking  as 
aforesaid  :  that,  upon  the  marriage,  he  entered  into  the 
possession  or  receipt  of  the  rents  of  the  estates,  and  con- 
tinued in  such  possession  or  receipt  during  the  rest  o: 
his  wife's  life :  that,  whilst  he  was  in  such  possession 
he  did  not  keep  the  buildings  in  good  repair,  as  he  wa£ 
bound  to  do,  but  suffered  them  to  fall  into  a  state  ol 
dilapidation,  and  also  committed  waste  by  felling  timbe:: 
growing  on  the  estates  and  selling  such  timber;  an^ 
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"^laty  by  such  voluntary  and  permissive  waste,  the  estates  1 846. 

'^^ere,  at  bis  wife's  deatb,  greatly  deteriorated  in  value : 

'^at  bis  wife  died  in  January  1844,  having  made  a  will 

or  testamentary  appointment  dated  in  November  1843,  j^^^^, 

^tnd  thereof  appointed  the  Defendant,  Roger  Lee^  and  her 

son,  the  Defendant,  Charles  Lee,  executors,   and,  in 

August  1844,  letters  of  administration  of  her  personal 

estate,  with  her  will  annexed,  were  granted  to  them,  and 

that  they  bad  possessed  or  received  her  separate  per^ 

sonal  estate  or  some  part  thereof. 

The  bill  did  not  contain  any  other  allegation  that  Mrs. 
Lee  bad  separate  property;  but  it  stated  that  Roger 
Lee  pretended  that,  by  his   marriage  settlement,  the 
estates  were  conveyed  to  trustees,  during  the  joint  lives 
of  himself  and  his  wife,  in  trust  to  pay  the  rents  to  his 
wife  for  her  separate  use,  and  that,  he  also  pretended, 
that  a  power  was,  thereby,  reserved  to  her  to  appoint  a 
sum  of  26002.  by  deed  or  will,  and  that  she  exercised 
that  power  by  her  will.      But  the  bill  charged  that,  if 
any  settlement  was  made  upon  the  marriage,  it  was 
made  with  Roger  Lee*%  privity  and  consent,  and  that  he 
was  a  party  thereto,  and  that  the  trustees  thereof  never 
received  or  paid  anything  in  respect  of  the  estates,  or 
intermeddled  with  the  possession,  management  or  enjoy- 
ment thereof,  but  left  such  possession,  management  and 
enjoymeDt  to  Aogfr  Lee, and  that  he  received  all  the  rents 
of  the  estates ;  and  that  he  would  sometimes  admit  so ; 
bot  that  he  then  pretended  that  he  acted,  solely,  on  be- 
half of  his  wife,  and  that  he  received  and  applied  the 
reats  for  her  use  and  benefit. 

The  bill  prayed  for  an  account  of  all  waste  committed 
or  permitted,  by  Roger  Lee,  or  by  him  and  his  late  wife 
or  ^ther  of  them,  in  or  upon  the  estates ;  and  that  the 


398  CASES    IN    CHANCERY. 

1 846.  amount  or  value  of  all  voluntary  waste  so  committed,  anc 

*        '  of  all  dilapidations  suffered  thereon,  by  him,  or  by  hio 

KiNGHAM       ^^^  jjjg  j^^  ^|£^  ^j.  either  of  them,  might  be  ascertained 

■f  '  and,  in  case  the  Court  should  be  of  opinion  that  Mn 

Lee^s  estate  ought  to  be  charged  in  respect  of  the  wast 
and  dilapidations  aforesaid,  or  any  of  them,  then  that  al 
proper  directions  might  be  given,  in  that  behalf,  a 
against  Roger  Lee  and  Charles  Lee  as  her  personi 
representatives. 

Charles  Lee  put  in  a  general  demurrer. 

Mr.  Bethell  and  Mr.  J.  F.  Hargrave,  in  support  0 
the  demurrer,  said  that  that  part  of  the  prayer  whid 
sought  to  charge  the  estate  of  Mrs.  Lee,  could  not  b< 
supported  ;  for,  first,  the  bill  did  not  allege  that  any  o 
the  wrongful  acts  of  waste  which  it  complained  of,  hac 
been  committed  by  Mrs.  Lee  before  her  marriage  witl 
Roger  Lee ;  secondly,  that  it  nowhere  slated  that  Mrs 
Lee  had  any  separate  estate,  and,  thirdly,  that  it  impaten 
all  the  acts  of  waste  to  Roger  Lee  alone,  and  alleged  thai 
all  the  profits  arisen  from  those  acts,  had  been  received 
by  him.  They  referred  to  Clough  v.  Dixon  (a),  Momf* 
penny  v.  Bristow  (6),  and  Lansdowne  v.  Lausdowne  {c). 

Mr.  Stuart  and  Mr.  Campbell,  in  support  of  the  bill| 
contended  that  Mrs.  Lee  took  the  estates  subject  to  a 
trust  to  keep  the  buildings  on  them  in  repair ;  and  that 
she  did  not  get  rid  of  that  obligation,  by  marrying,  but 
her  original  liability  remained,  notwithstanding  her  hus- 
band was  liable  also ;  and  that,  by  her  own  act,  sbe 
had  enabled  her  husband  to  commit  the  waste  coin- 

(a)  Ante,  Vol.  VIII.,  page         (h)  2  Russ.  &  Myl.  a?- 
594-  {c)  I  Jac  &  Walk.  583« 


t 
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phined  o^  and,  therefore,  her  estate  as  well  as  her  hus-  1846. 

lead's,  was  answerable  for  it  They  relied  on  CaldwaU 
y.  BayUs(d)^  Lard  Ormonde  v.  Kynnersley  (c),  Garth  v. 
Cotton  (/),  Adair  v.  ^uiro  (g),  and  The  Duke  of  Leeds  j^^^ 

y.  Lard  Amherst  (A).  They  added  that  Lansdowne  y. 
Jjinsdoume  was  distinguishable  from  the  present  case ; 
icr  Lord  Lofisdowne,  the  tenant  for  life,  was  unimpeach- 
a.ble  of  waste ;  and  that,  in  Cfongh  v.  Dixon,  the  Vice^ 
Chancellor  did  not  decide  that  Mrs.  Bo/ii2  was  not  liable 
for  the  devastavit,  but  merely  reserved  the  question  as  to 
her  liability. 

The  VlCB-CHANCBLIiOR  : 

I  do  not  wish  to  hear  the  reply. 

This  ci^ie  has  been  made  important  by  the  ingenious 

argument  that  has  been  brought  forward  against  the  de- 

narrer,  namely,  that,  where  an  estate  for  life  is  given, 

yniih  certain  directions  which  impose  an  obligation,  on 

the  tenant  for  life,  not  to  be  guilty  of  waste  either 

voluntary  or  permissive,  there  a  trust  arises  by  necessary 

implication.    That  doctrine  is  quite  new  to  me;  and  I 

cannot  but  think  that  the  language  attributed  to  Sir 

John  Leaehf  in  Lord  Ormonde  v.  Kynnersley ,  which  was 

referred  to  in  support  of  that  doctrine,  is  metaphorical, 

and  was   not  intended  to   be  taken   literally:  at  all 

eTents,  I  cannot  accede  to  the  proposition  which  he  is 

supposed  to  have  laid  down. 

ir  a  person  to  whom  an  estate  for  years  is  given, 
coQpled  with  an  express  trust  to  raise  money  for  pay- 
Id)  a  Mer.  408.  (g)  1  Scho.&  Lef.  243. 
)         (e)  5  Madd.  36g.  (h)  Ante,  Vol.  XIV.,  page 
{f)i  Dickens,  183.               375 ;  a  Phil).  117. 
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1846.  ment  of  debu  or  to  do  any  other  act,  assigns  the  term 

to  a  third  person  upon  the  trusts  declared,  he  is  guilty  oi 
a  breach  of  trust,  because  he  had  no  authority  to  make 
the  assignment.     So,  if  it  were  the  doctrine  of  this 
Court,  that,  where  an  estate  for  life  is  given  with  certain 
restrictions  as  to  waste,  a  trust  is  created,  the  tenant  f<m 
life  could  not  part  with  his  interest,  without  being  gailtN 
of  a  breach  of  trust.     But  such  is  not  the  doctrine  tai 
this  Court.    Where  an  estate  for  life  is  given,  subject 
to  a  condition  or  obligation  not  to  commit  or  penmif 
waste,  the  tenant  for  life  has  the   same   unrestricted 
power  to  vest  the  estate  in  any  other  person,  as  he  would 
have  had  if  it  had  not  been  subject  to  any  conditiooor 
obligation  whatever :  but  this  Court  would,  of  course, 
interpose  to  prevent  either  him  or  his  alienee  from  doing 
any  act  which  would  be  a  breach  of  the  condition  or 
obligation,  and  would  make  them,  if  they  were  liying^ 
or    their    assets,   if  they   were  dead,  answerable  bt 
any  benefit  which  they  might  have  derived  from  sodi 
breach. 

I  shall  now  make  a  few  observations  which  are  more 
immediately  applicable  to  the  present  case.  Mrs.  Lte, 
under  the  will  of  her  first  husband,  was  entitled  to  his 
estates  for  her  life,  subject  to  an  obligation  to  keep  the 
buildings  on  them  in  repair,  and  not  to  fell  timber  or 
commit  any  other  waste  upon  them.  Subject  to  that 
obligation,  her  interest  in  the  estates  was  her  own  bene- 
ficial interest.  The  necessary  consequence  is  that  she 
might  have  granted  it  to  any  other  person;  and, had 
she  done  so,  she  could  not  have  been  held  responsibiey 
either  at  law  or  equity,  for  the  future  acts  of  her  grantee. 
She,  however,  continued  seised  of  the  estates  until  she 
married  the  Defendant  Roffer  Lee.  By  that  marriage, 
her  sole  seisin  was  suspended,  and. she  and  her  second 
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liusband  in  her  right,  became  seised  of  the  estates ;  but  1846. 

"the  whole  beneficial  interest  was  in  her  husband  during      *        - 
the  coverture;  and,   she  having  become  incapable  of       Kinoham 
<loing  any  act,  every  act  that  was  done  with  respect  to  ^  '' 

the  estates  was  the  act  of  her  husband  alone,  and  no 
responsibility  attached  to  her,  but  he  alone  was  respon- 
sible for  them.  Therefore,  if  the  bill  had  positively 
averred  that  Mrs.  Lee  had  separate  property,  this 
Court  could  not  have  made  it  answerable  for  the  acts  of 
waste  complained  of  by  the  bill,  all  of  which  were  com- 
mitted during  the  coverture.  The  consequence  is  that 
the  bill  cannot  be  sustained  as  against  her  personal  re- 
presentatives. 

This  case  was  likened  to  the  case  of  Chugh  v.  Bond^ 
where  an  executrix  married,  and,  during  the  coverture, 
the  assets  of  the  testator  were  wasted.  I  admit  that,  in 
such  a  case,  a  creditor  or  legatee  of  the  testator  has  a 
right  to  sue  the  executrix  or  administratrix  as  well  as 
her  husband.  But  that  right  arises  from  the  fiduciary 
character  which  the  executrix  or  administratrix  origi- 
nally sustained.  In  the  present  case,  Mrs.  Lee  took  the 
estates  under  her  first  husband's  will,  and  continued 
to  hold  them,  until  her  second  marriage,  free  from  any 
trust  whatsoever;  and,  consequently,  there  is  a  sub- 
stantial difierence  between  this  case  and  Clough  v.  Bond. 

As  I  am  clearly  of  opinion,  for  the  reasons  that  I 
bave  stated,  that  the  demurring  Defendant  has  been 
improperly  made  a  party  to  the  suit,  I  shall  allow  the 
demurrer  with  costs. 

Mr.  Stuart. — Roger  Lee  was  the  only  Defendant  to 
the  bill  as  it  was  originally  filed.  Charles  Lee,  the  de- 
murring Defendant,  was  made  a  party  by  amendment. 

Vol.  XV.  e  e 
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1846.  in  conseqaence  of  a  suggestion^  in  Roger  Lee^s  aDswer, 

that  he  was  a  necessary  party ;  and,  therefore,  I  sabnut 
that  the  demurrer  ought  not  to  be  allowed  with  costs. 


KlMOHilM 

V. 

Leb. 


The  Vice-Chancellor. — That  su^estion  ought 
not  to  have  been  attended  to;  and,  therefore,  I  shall 
give  the  PlaintijBT  the  costs  of  the  demurrer. 


1846:         THE   GRAND   JUNCTION    CANAL  COMPANr 

loth,  mh,  and  r.  DIMES. 

16th  November. 

^      ,  ,,         By  a  local  Act  of  Parliament  passed  in  1793,  certain 
Copyholds.  ,   ,        ,  ^    t      ^ 

C  rn     Ho        persons  were  mcorporated  by  the  name  of  the  Grancj 

Local  Act  of  J^"ction  Canal  Company,  and  empowered  to  purchase 

Parliament,  lands  in  the  parish  of  Rickmansworih  in  Herts^  and  10 

Lord  and  other  parishes  in  that  and  other  counties,  for  the  pur* 

Copyholder.  ^^^  ^f  making  the  Grand  Junction  Canal,  and  towing- 

By  a  local  act  paths  and  other  works  connected  with  it:  and,  for  the 

of  Parliament,  purposes  aforesaid,  the  company  were  empowered  to 

incorpora^  enter  upon  the  lands  of  any  person  or  persons,  and  to 

and  empowered  set  out  such  parts  thereof  as  they  should  think  neces- 

to  purchase         g^y  f^^  making  the  canal  and  other  works,  and  to  do 
certam  lands  i  1  •  l 

and  all  persons    ^H  other  matters  and  things  which  they  should  tbiok 

seised, possessed  convenient  and  necessary  for  making  and  using  the  same, 
of,  or  interested 
in  those  lands, 

were  empowered  to  convey  their  right  and  interest  therein  to  the 
company,  in  the  form  prescribed  by  the  act,  which,  notwithstand« 
ing  some  of  the  lands  were  copyhold,  was  adapted  to  the  convey- 
ance of  freeholds  only.  A  copyholder  used  that  form,  and,  after- 
wards, died,  without  having  made  any  surrender  of  the  tenements 
comprised  in  it,  to  the  lord  of  the  manor. 

Held  that  the  company,  being  a  corporation,  were  not  entitled 
to  be  admitted  to  the  tenements,  but  that  they  were  entitled  to  have 
the  customary  heir  of  the  deceased  tenant  admitted ;  and  the  Court 
declared  that,  on  his  admittance,  he  would  be  a  trustee  for  the 
company. 
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thtj  making  satisfaction,  in  manner  thereinafter  men- 
^ned,  to  the  owners  or  proprietors  of,  and  all  persons 
interested  in  the  lands^  tenements  and  hereditaments 
which  should  be  taken,  used  or  prejudiced,  for  all  da- 
mageB  to  be  by  them  sustained  in  or  by  any  of  the  powers 
of  the  act 


1846. 
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Cakal  Co. 
Dimes* 


And,  after  reciting  that  a  map  or  plan,  describing  the 
lines  of  the  then  intended  canal  and  collateral  cuts  and 
the  lands  through  which  the  same  were  intended  to  be 
carried,  together  with  a  book  of  reference,  containing  a  list 
of  the  names  of  the  owners  or  reputed  owners  and  occu- 
{Mers  of  such  lands,  had  been  deposited  at  the  office  of  the 
clerk  of  the  peace  for  each  of  the  counties  in  which  such 
lands  were  situate,  it  was  enacted  that  such  maps  or 
plans  and  books  of  reference  should  remain  in  the  cus- 
tody of  the  respective  clerks  of  the  peace,  and  that  all 
persons  should  have  liberty  to  inspect  and  peruse  the 
tame,  and  to  make  copies  thereof  and  extracts  there- 
from ;  and  that  the  company,  in  making  the  canal  and 
cuts,  should  not  deviate  more  than  one  hundred  yards 
from  the  respective  lines  thereof  described  in  the  said 
mifs,  plans  and  books  of  reference,  without  the  consent 
of  the  person  or  persons  through  whose  lands  or  grounds 
such  deviation  should  be  made:   and  that,  after  any 
part  or  parts  of  the  said  lands  or  grounds  should  be  so 
set  out  or  ascertained  as  aforesaid  for  making  the  canal, 
cuts  and  other  works  therein  mentioned,  it  should  be 
lawful  for  all  persons  who  were  or  should  be  seised, 
possessed  of  or  interested  in  any  lands,  grounds  or  here- 
ditaments which  should  be  so  set  out  and  ascertained 
for  the  purposes  aforesaid,  to  contract  for,  sell  and  con- 
vey the  same  to  the  company ;  and  that  all  such  con- 
tracts,   sales  and  conveyances  should   be  valid   and 
B  e2 
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effectual  in  law,  to  all  intents  and  purposes  whatso- 
ever, any  law,  statute,  usage  or  custom  to  the  con- 
trary notwithstanding,  and  that  such  of  them  as  should 
be  made  of  any  lands  or  hereditaments  to  the  com- 
pany, should  be  made  in  the  form  thereinafter  set 
forth.  The  act  further  enacted  that  the  owners  and 
occupiers  of  lands  through,  in  or  upon  which  the  canal 
and  the  collateral  cuts,  towing-paths  and  other  works 
thereby  authorised,  were  intended  to  be  made,  might 
accept  and  receive  satisfaction  for  the  value  of  such 
lands,  and  for  the  damages  to  be  sustained  by  making 
and  completing  the  works  thereinbefore  directed,  either 
in  gross  sums  or  by  annual  rents,  as  should  be  agreed 
upon  between  the  said  owners  and  occupiers  respectively, 
and  the  company;  and  that,  from  and  immediately 
after  the  time  of  making  and  executing  such  sale  and 
conveyance  or  any  contract  or  contracts  for  the  same, 
the  company  should  be  at  liberty  to  enter  upon,  and, 
from  thenceforth  for  ever,  to  have,  take  and  enjoy  the 
said  lands  for  the  uses  and  maintenance  of  the  canal 
and  cuts,  without  any  interruption  or  eviction  whatso- 
ever: and,  in  case  the  company  and  the  parties  in- 
terested in  such  lands,  could  not  agree  as  to  the  amount 
or  value  of  such  satisfaction,  provisions  were  made,  in 
the  subsequent  sections  of  the  act,  for  ascertaining  and 
settling,  by  commissioners  duly  qualified  as  owners  of 
freehold  or  copyhold  estates  or  otherwise  as  therein 
specified,  and  for  assessing,  by  the  verdict  of  a  jury, 
what  sums  of  money  should  be  paid,  by  the  company, 
(either  in  gross  or  by  an  annual  rent  or  payment)  for 
the  absolute  purchase  of  or  as  a  recompense  for  the  use 
of  the  lands  which  should  be  set  out  and  ascertained  as 
aforesaid,  and  the  compensation  to  be  made,  by  the 
company,  for  any  damages  to  be  sustained,  as  therein 
mentioned,  by  any  persons  being  owners  of  or  interested 
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^^  any  lands.     The  act  further  enacted  that,  upon  pay- 
ment or  legal  tender  of  such  sum  or  sums  of  money  as 
should  have  been  contracted  or  agreed  for  between  the 
parties,  or  determined  and  adjusted  by  the  said  com- 
inissioners,  or  assessed  by  such  juries,  for  the  purchase 
of  any  such  lands,  to  the  proprietor  or  proprietors  of 
8Qch  lands,  or  to  such  other  persons  as  should  be  in- 
terested therein  or  entitled  to  recei?e  such  money,  at 
any  time  after  the  same  should  have  been  so  agreed  for, 
determined  or  apsessed,  or  if  the  persons  so  entitled  or 
interested^  or  any  of  them,  could  not  be  found  or  should 
refuse  to  receive  the  same,  then  upon  the  investment 
thereof  in  such  public  funds  or  government  securities  as 
the  commissioners  should  appoint,  or  upon  the  same  be- 
ing deposited  as  therein  mentioned,  it  should  be  lawful 
for  the  company  and  their  agents,  workmen  and  servants 
immediately  to  enter  upon  such  lands ;  and  that,  then  and 
thereupon,  such  lauds  and  the  fee-simple  and  inheritance 
thereof  together  with  the  yearly  profits  thereof,  and  all 
the  eMtaie,  use,  trust  and  interest  of  any  person  or  persons 
tkerein,  should,  from  thencefoTth,  be  vested  in  and  become 
the  sole  property  of  the  company,  to  and  for  the  purposes 
of  the  act,  for  ever;  and  that  such  tender,  payment  or 
inTestment,  should  not  only  bar  all  right,  title,  claim, 
interest  and  demand  of  the  person  or  persons  to  whom 
the  same  should  or  ought  to  have  been  made,  but  also 
should  extend  to«  and  should  be  deemed  and  construed 
to  bar  the  dower  of  the  wife  of  any  such  person,  and  all 
estates  tail  and  other  estates,  in  reversion  and  remainder, 
of  his  her  or  their  issue,  and  of  every  other  person  whom" 
9oever  therein.     The  act  further  enacted  that  the  com. 
missioners  should  settle  what  shares  and  proportions 
of  the  purchase  or  compensation  money  for  damages, 
which  should  be  agreed  for,  determined  and  adjusted  or 
assessed  as  aforesaid,  should  be  allowed  to  any  tenant, 
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or  other  person  or  personB  having  a  particular  estate, 
term  or  interest  in  the  premises,  for  his,  her  or  their  re- 
spective interests  therein,  and  with  due  regard  to  ike 
rights  mid  interests  of  the  lord  or  lords  of  any  wumar 
or  manors  whereof  the  land  to  be  effected  hy  the  eanaL 
were  holden:  and  it  empowered  the  owners  of  lands 
through  or  adjoining  which  the  canal  should  be  made, 
to  build  and  use  wharfs,  warehouses  and  other  oonve- 
niences  on  their  own  lands  adjoining  the  canal :  and  it 
authorised  the  lords  of  matiors  through  which  the  canal 
should  pass,  to  build  and  use  wharfs,  warehouses  and 
other  conveniences  on  the  wastes ;  and  it  made  provi- 
sions for  vesting  the  rates  to  be  paid  for  the  use  of  such 
wharfs  and  warehouses,  in  such  lords  of  manors  or  laod^ 
owners  and  their  representatives ;  and,  in  case  of  the  de* 
fault  of  any  of  such  lords  of  manors  or  landowners  after — 
notice  as  therein  mentioned,  it  empowered  the  compan]^ 

to  make  use  of  any  of  such  lands  or  wastes  for  coastruct^ 

ing  wharfs,  warehouses  and  other  conveniences,  thit^ 
first  making  satisfaction  for  the  same  in  such  manner  a^P* 
thereinbefore  directed  with  respect  to  other  lands  whiclv- 
should  be  taken  or  used  for  the  purposes  of  the  act..^ 
The  act  then  contained  regulations  as  to  the  wharfage 
to  be  taken,  by  such  lords  of  manors  and  landowners^^ 
for  goods  in  or  upon  their  wharfs,  and  a  provision  fo^c 
securing  to  them  the  exclusive  use  of  their  private  wharfi^ 
and  warehouses.     And  it  further  enacted  that  the  lorc9 
of  every  manor  through  which  Uie  canal  should  be  made.^ 
should  be  entitled  to  the  right  of  fishery  in  so  mu<!h  o^ 
the  canal  as  should  be  made  over,  under  or  through  th^^ 
common  or  waste  land  within  his  manor,  and  as  shoaled 
be  made  over  or  through  any  other  lands  in  the  vrater^ 
whereof  such  lord  then  had  or  was  entitled  to  the  riglB.** 
of  fishery ;  and  that  the  owner  or  owners  of  and  perwn-^ 
interested  in  any  other  lands  through  which  the  canfiB^^ 
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^oald  be  made,  should  also  be  entitled  to  the  like  right 
^fishery  in  so  much  of  the  canal  as  should  be  made  in, 
^er,  under  or  through  his,  her  or  their  lands  respect- 
^Vieljr,  or  as  should  be  made  in,  through  or  over  any 
Common  or  waste  lands  wherein  they  had  any  right  of 
fishery  before  the  passing  of  the  act ;  and  it  empowered 
tbe  lords  of  such  manors  and  the  owners  of  such  lands, 
to  take  and  kill  game  upon  so  much  of  the  canal  and 
other  works  as  should  be  made  through  their  respective 
lands :  and  it  declared  that  nothing  therein  contained 
should   extend  to  prejudice  or  affect  the  right  of  any 
lords  of  any  manors  or  of  any  owners  of  any  lands  in, 
upon  or  through  which  the  canal  or  any  of  the  towing- 
paths  or  other  conveniences  aforesaid,  should  be  made, 
to  the  mines  and  minerals  within  or  under  the  said  lands ; 
and  it  reserved  all  such  mines  and  minerals,  and  power 
to  work  and  get  the  same,  to  the  lords  of  such  manors 
and   to  the  owners  of  such  lands  respectively ;  and  it 
made  provision  for  cases  where  there  should  be  occasion 
to  cat  througbi  take  or  use  part  of  any  commons  or  waste 
grounds,  for  the  purposes  of  the  canal;  and  it  declared 
that  the  conveyance  thereof  by  the  lord  of  the  manor 
wherein  the  same  should  be  situate,  should  be  a  good 
and  sufficient  conveyance  to  the  company,  for  the  pur- 
pose of  vesting  in  them  the  fee- simple  and  inheritance 
thereof. 
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By  an  act  passed  in  1801,  it  was  enacted  that,  if  any 
oontracty  agreement,  bargain,  sale  or  exchange  of  or 
concerning  any  lands  thereafter  to  be  purchased,  taken 
^  used  by  virtue  of  the  powers  of  the  former  act  or  that 
^t,  (over  and  above  what  had  been  taken  and  already 
contracted  for  on  account  of  the  canal,  collateral  cuts 
and  the  towing-paths  thereof),  should  be  made  or  en- 
tered into,  of  any  such  lands,  tenements  or  hereditaments 
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Ga4KD         manor  of  which  the  same  woe  or  were  holdem,  according 

Canal  Co.     to  the  custom  of  such  manor,  and  that   such  landi 

V.  should  continue  subfect  to  the  samejlnes,  rents  amd  ser- 

Dim  B9.         pices  as  were  due  and  payable  and  of  right  accustomed, 

in  the  same  manner  as  if  the  now  stating  act  had  not 

been  made,  unless  the  lord  of  the  manor  for  the  time 

being  should  be  willing  to  enfranchise  the  same;  in    . 

which  case  such  lord  was  thereby  empowered  so  to  doj^^ 

notwithstanding  he  should  be  seised  or  entitled  to  the b 

same  manor  for  a  less  interest  than  an  estate  of  inherit 

ance  in  fee-simple ;  but,  inasmuch  as  the  vesttng  am        J 
continuing  of  such  copyhold  premises  in  the  compon^^^ 

as  a  body  corporate,  would  prevent  such  lord  from  re 

ceiving  such  benefits  of  fines,  heriots  and  other  8er?iofe= 4 

due  upon  death,  descent  or  alienation,  in  like  manner  ( 
he  would  have  done  in  case  such  copyhold  premii 
had  continued  to  be  the  property  of  persons  in 
natural  capacities,  the  now  stating  act  declared  that,  mMi 
case  the  lord  should  decline  to  enfiranchise  the  respe^^ 
tive  parcels  of  copyhold  land,  held  of  the  manor,  whicr£ 
should  thereafter  be  so  purchased  by  or  vested  in  tbe        i 
company,  he  should  be  entitled  to  and  should  be  paildf,        / 
by  the  company,  a  reasonable  recompense  and  satis&c- 
tion  for  the  loss  that  would   arise  to  him,  in  resped 
of  such  fines,  heriots  or  other  services  the  enjoyment  of 
which  would  be  diminished  or  lost  by  the  vesting  ind        !^ 
continuing  of  such  copyhold  premises  in  a  body  cor- 
porate; and  that  such  recompense  and  satisfactioD,  if 
not  settled  by  agreement  between  the  parties,  should  be 
ascertained  and  settled  by  the  commissioners  appointed 
in  such  manner,  and  subject  to  such  verdict  of  a  jury  fif 
required)  as  was  directed  by  the  former  act,  or  by  a^ 
bitration  in  manner  therein  enacted. 
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h  March  1797,  Joseph  Skidmore,  bebg  seised  in  fee 
of  divers  copyhold  lands  held  of  the  lord  of  the  manor 
of  Ricimansworth,  parts  whereof  were  situate  in  the  line 
of  the  canaly  the  Plaintiffs  purchased  those  parts  of  him 
for  308/.  10s.;  and,  on  the  13th  of  March  1797,  he,  in 
consideration  of  that  sum,  conveyed  them,  to  the  Plaintiffs, 
by  a  deed-poll  in  the  form  prescribed  by  the  first-men- 
tioned Act  of  Parliament,  that  is  to  say,  he  granted  and 
released  them  and  all  his  right,  title  and  interest  thereto 
aad  therein,  to  the  Plaintiffs,  to  hold  to  them  for  ever, 
by  virtue  and  according  to  the  true  intent  and  meaning 
of  the  act ;  and,  at  the  same  time,  he  executed  a  bond 
to  indemnify  the  Plaintiffs  against  the  payment  of  all 
quit-rents,  heriots,  customs  and  services  which  might 
be  thereafter  claimed  or  demanded,  by  the  lord  of  the 
manor,  in  respect  of  the   premises  comprised  in  the 
deed-poll ;  and,  shortly  after  the  execution  of  those  in- 
Btmments,  the  Plaintiffs  took  possession  of  the  premises^ 
and  made  their  canal  and  a  towing-path  through  and  oyer 
the  same. 
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At  the  date  of  the  deed-poll,  //.  F.  Whitfield  was 
seised  in  fee  of  the  manor.  In  1831,  it  became  vested, 
after  two  mesne  conveyances,  in  the  Defendant,  Dimes, 
io  fee. 


In  May  1836,  Joseph  Skidmore  died,  leaving  his  son, 
the  Defendant  Thomas  Emmott  Skidmore,  an  infant  of 
the  age  of  eighteen,  his  customary  heir :  and,  no  person 
having  claimed  to  be  admitted  to  the  premises  on  his 
death.  Dimes,  after  proclamations  made  at  three  succes- 
sive manor-courts,  issued  a  warrant  for  seising  them  into 
his  own  hands  as  lord  of  the  manor:  and,  in  June  1838, 
lie  brought  an  ejectment  against  the  Plaintiffs  in  the 
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Queen's  Benchy  and>  ultimately,  recovered  possessiou  of 
the  premises. 

The  billy  after  stating  as  above,  allied  that»  though 
the  lord  of  the  manor  might  be  legally  entitled  to  re- 
cover the  premises  as  aforesaid,  the  Plaintiffs  were  em- 
titled  either  to  be  admitted  themselves,  or  to  have  the  De- 
fendani  Thomas  Emmott  Skidmore  or  such  other  perscm 
as  they  might  appoint,  admitted  to  the  premises;  and 
that  they  had  requested  the  Defendant,  Dimes,  to  make 
such  admission  accordingly,  and  had  offered  to  pay  hioL 
the  proper  fine  and  fees  on  such  admission ;  but  that 
Dimes,  notwithstanding  he  was  not  entitled  to  hold  .the 
premises  for  any  longer  period  than  until  the  person  en* 
titled  to  be  admitted  thereto,  should  come  in  and  claim 
to  be  admitted,  had  refused  to  comply  with  such  request, 
and  threatened  and  intended  to  stop  the  navigation  of 
the  canal.  The  bill  charged  that  the  Plaintifis  were  en- 
titled under  their  Acts  of  Parliament,  and  that  they  in- 
tended, if  necessary,  to  purchase  the  lord's  interest  in 
the  premises. 

The  bill  prayed  that  Dimes  might  be  decreed  to  ad- 
mit either  the  Plaintiffs,  or  Thomas  JSmmott  Shidmcrtj 
or  such  other  person  as  the  Plaintifis  should  appoint,  to 
the  premises,  the  Plaintiffs  offering  to  pay  such  fine  and 
fees  as  might  be  properly  payable  on  such  admission,  and 
also  submitting,  if  necessary  but  not  otherwise,  to  pcu^ 
chase  all  the  estate  and  interest  of  the  lord  of  the  manor 
in  the  premises;  and  that  Dimes  might  be  restrained 
firom  obstructing  the  navigation  of  the  canal. 

Shortly  after  the  bill  was  filed,  the  Viee-Chamxlhr 
granted  the  injunction,  on  the  Plaintiffs  paying  lO^oL 
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into  court,  as  a  security  for  what  might  become  due  in 
respect  of  the  fioe  on  the  admission  of  Thomai  JEmmott 
Skidmore  to  the  purchased  premises.  In  December 
1888,  the  Lord  Chancellor^  on  appeal,  varied  the  Vice- 
Chancellor's  order  by  directing  that  the  1050/.  should 
be  paid  as  a  security  for  what  might  become  due  in 
respect  of  the  fine  on  the  admission  of  any  copyhold 
tenant  whom  the  Court.might  be  of  opinion  ought  to  be 
admitted;  the  Plaintiffs  undertaking  that  any  fine 
which  the  Court  might  think  proper  to  direct  to  be 
paid,  should  be  assessed  according  to  the  then  value  of 
the  property*. 
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It  appeared^  from  the  evidence  in  the  cause,  that,  in 
1829,  a  gentleman  named  Boodle  had  been  admitted 
tenant  of  certain  copyholds  held  of  the  manor,  as  a  tru^- 
tee  for  Lord  GromenoTj  the  purchaser  of  them. 

The  cause  now  came  on  to  be  heard. 

Mr.  Stuart,  Mr.  James  Parker^  and  Mr.  Bush,  ap- 
peared tot  the  Plainti£b. 

Mr.  Stuart,  after  commenting  upon  the  Acts  of  Par- 
liament, said  that  the  conveyance  from  Joseph  Shid- 
tuore,  vested,  in  the  Plaintiffs,  the  entire  interest  of  the 
copyhold  tenant  in  the  pieces  of  land  comprised  in  it, 
lod  that  Dimes  was  entitled  to  keep  possession  of  them, 
naiim perpetuum,  but  only  quousque,  that  is,  until  some 
person  should  claim  to  be  admitted  to  them;  and,  as  the 
Plaintiffs  had  claimed,  by  their  bill,  to  be  admitted,  2>t»e« 
was  bound  to  admit  them,  though  they  were  a  coipora- 


*  The  customary  fine  payable    on   the  admission  of  a 
tenant,  was  two  years'  improved  value. 
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tion(a);  that,  at  all  events,  he  was  bound  to  admit  the 
heir  of  Joseph  Skidmcre,  (who  was  the  tenant  on  the 
rolls  of  the  manor),  as  their  trustee,  on  their  paying  the 
proper  fine  and  fees ;  and  that  they  were  not  compellable 
to  purchase  Dimes^s  interest  in  the  property,  as  lord  of 
the  manor. 


The  Vice-ChaNcellar.  —  Supposing  that  the  Court 
should  be  of  opinion  that  the  lord  cannot  be  compelled 
to  admit  Thomas  JSmmott  Skidnwrey  because  his  father^ 
Joseph  Skidmore,  did  not  die  seised  of  the  tenements  in. 
question  (&),  are  the  Plaintiffs  willing  to  purchase  such 
right  as  the  lord  may  have  in  them? 

Mr.  James  Parker. — That  question  can  hardly  arise  ; 
for  all  the  proceedings  of  the  lord  have  been  taken 
on  the  footing  that  Joseph  Skidmare  did  die  seised. 
He  seised  quousque,  on  that  very  ground,  because  no 
one  came  in  to  be  admitted.  And  we  contend,  first, 
that  the  Plaintiffs  themselves  are  entitled  to  be  admit- 
ted ;  but  if  the  Court,  for  any  reason,  should  think  that 
that  is  not  the  case,  then  we  submit  that,  beyond  all 
doubt,  the  person  who  has  been  proceeded  against,  by 
the  lord,  to  compel  him  to  come  in  and  be  admittedi 
namely,  the  heir  of  Joseph  Skidmare,  is  entitled  to  be 
admitted.  The  statutory  conveyance  operated  in  one  of 
two  ways :  it  either  vested  in  the  Plaintiflb,  both  at  kw 
and  in  equity,  the  customary  estate  of  inheritance  which 
Joseph  Skidmore  had  ;  or  it  left  that  estate  in  him  at  law> 
and  made  him  a  trustee  of  it  for  the  Plaintifib :  but,  in 
either  way,  the  Plaintiffs  are  entitled  to  what  they  asL 


(o)  Coke's  Complete  Co- 
pyholder, sect.  49 ;  and  Duke's 
Char.  Uses,  3rd  edit.,  pp.  108, 
and  109. 


(b)  The  esute  of  a  8ll^ 
renderor  remains  in  him  onlil 
the  admittance  of  the  sunreo* 
deree. 


CASES   IN   CHANCERY. 

[The  Vtce-Chanceilor. — My  impression  is  that  the  con- 
Feyance  vested,  in  the  Plaintiffs,  all  the  copyhold  in- 
terest that  J.  Skidmore  had,  both  at  law  and  in  equity, 
but  left  the  rights  of  the  lord  unaffected.]  Although  it 
is  the  rule  of  law  that  general  expressions,  in  an  act  of 
Parliament,  relating  to  land,  do  not  apply  to  copyholds, 
yet,  if  the  act  appears,  on  the  face  of  it,  to  be  intended 
to  apply  to  copyholds,  they  will  be  held  to  be  included 
in  it:  and  as  we  find  that  the  first  of  the  company's 
acts  empowered  them  to  take  whatever  lands  might  be 
in  the  line  of  the  canal,  the  necessary  intendment  is 
that  copyholds  as  well  as  freeholds  are  included  in  it* 
The  ninth  section  empowers  all  corporations  and  persons 
who  should  be  seised,  possessed  of  or  interested  in  the 
lands  to  be  set  out  for  making  the  canal  and  the  works 
connected  therewith,  to  contract  for,  sell  and  convey 
the  same  to  the  company ;  and  it  declares  that  all  such 
contracts,  sales  and  conveyances,  shall  be  valid  and 
effectual  in  law,  to  all  intents  and  purposes,  any  law, 
statute,  usage  or  custom  to  the  contrary  uotwithstand- 
mg.  Therefore  we  might  contend  that  the  conveyance 
made  by  J.  Skidmore  to  the  company,  operated  not  only 
as  a  surrender,  but  also  as  an  admittance,  leaving  the 
lord  either  to  bring  an  action  or  to  seize  for  his  fine.  It 
is,  ho]fvever,  sufficient  for  our  purpose  to  contend  that 
the  conveyanoe  operated  as  a  surrender  only ;  and  we 
now  come  for  admittance.  If  there  is  a  surrender,  the 
surrenderee  is  at  full  liberty  to  decide,  for  himself,  at  what 
time  he  shall  be  admitted.  In  the  present  case,  the 
lord  was  never  damnified,  at  all,  by  the  company  not 
being  admitted.  During  J.  Skidmore^s  life,  he  had  a 
tenant  on  the  roll,  and  had  all  the  fines  and  services 
which  he  was  entitled  to.  When  Skidmore  died,  he 
seized  the  tenements,  as,  we  do  not  and  cannot  now  dis- 
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1846.  pute^  he  bad  a  right  to  do.  [The  Vtce-ChanceUar^ — The 

^        '     question  really  comes  to  this :  whether  the  corporatioD, 
Grand        y^^  dealing  with  the  copyhold  tenant  alooe,  have  ac- 
Canal  Co.      quired  a  right,  as  against  the  lord,  to  have  themselves 
o.  admitted  ?     If  a  tenant  in  fee  on  the  court-rolls  chooses 

Dimes.         to  surrender  to  the  use  of  a  corporation,  is  the  lord 
bound  to  admit  the  corporation  in  a  case  in  which 
nothing  has  taken  place,  between  him  and  the  corpora* 
tion,  which  has  given  them  any  right  as  against  him?] 
Looking  at  the  objects  of  the  Act  of  Parliament,  it  ii 
impossible  to  say  that  it  can  have  contemplated  that  the 
corporation  who  were  established  for  the  purposes  of  it, 
were  not  to  have  the  means  of  getting  a  complete  title 
against  all  parties.    The  only   question  is   as  to  the 
amount  of  the  fine ;  and  we  admit  that  it  ought  to  be 
much  greater  than  it  would  be  on  the  admittance  of  a 
single  individual,  or  even  of  several  joint-tenants,  and 
that  the  proper  course  is  to  leave  it  to  a  jury,  to  asceF 
tain  the  amount. 

Supposing,  however,  that  the  statutory  conveyance 
operated  only  as  a  surrender,  and  that  the  lord  cannot 
be  compelled  to  admit  the  company  as  being  a  corpora- 
tion, then  we  submit  that  he  is  bound  to  admit  the  heir 
of  Joseph  Skidmore.  For  Joseph  Skidmore  died  seised  of 
the  property  in  question,  and  the  lord  has  so  admitted 
by  proceedings  which  he  has  taken;  and  if  he  died 
seised,  what  was  vested  in  him  is  now  vested  in  his 
heir,  and,  therefore,  the  lord  is  bound  to  admit  the  heir; 
and,  as  was  the  case  on  the  admittance  of  Mr.  Boodle,  to 
allow  it  to  appear  on  the  roll  that  he  is  a  trustee,  and  wbo 
are  the  parties  beneficially  entitled.  Sno(Ji  v.  MaUock{e)> 

(c)  5  Add.  &  El.  339. 


CASES   IN   CHANCERY. 

Mr.  O.  L.  Russell^  for  Thomas  Emmott  Skidmore, 
said  that  his  client  was  willingto  be  admitted  to  the  tene- 
ments in  question,  if  the  Court  should  be  of  opinion  that 
he  ought  to  be  admitted,  and  to  hold  them  in  trust  for 
the  company. 

Mr.  Randell  appeared  for  two  Defendants  named 
Boham  and  Martin^  who  had  been  made  parties  as 
claiming  an  interest  in  the  manor,  but  who  disclaimed 
by  their  answer. 

Mr.  BetheUj  Mr.  Humphry,  and  Mr.  Smythies,  ap- 
peared for  the  Defendant  Dimes. 

Mr.  BetheU. — I  submit  that  the  bill  ought  to  be  dis- 
missed. 
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The  Plaintiffs  insist,  first,  that  they  themselves  are 
entitled  to  be  admitted  to  the  property  in  question ;  and, 
secondly,  that  Thomas  Emmott  Skidmore,  or  some  other 
person,  is  entitled  to  be  admitted  as  their  trustee.  The 
first  of  those  propositions  may  be  easily  disposed  of, 
uid,  therefore,  I  shall  pass  it  over  for  the  present,  and 
proceed  to  address  myself  to  the  second. 

It  is  impossible  to  hold,  consistently  with  the  act  of 
1793  and  with  what  was  done  under  it,  that  Joseph 
Skidmore  retained,  at  his  death,  any  interest  whatever 
in  the  property;  and,  consequently,  no  interest  in  it 
could  pass  to  his  heir :  and  if  the  company  now  find 
themselves  in  circumstances  of  difficulty  and  embarrass- 
ment, it  is  owing  entirely  to  their  having  thought  pro- 
per to  take,  from  Joseph  Skidmore,  a  bond  of  indemnity 
against  the  claims  of  the  lord  of  the  manor,  instead  of 
deaUng  with  the  lord,  under  tiie  act,  as  they  might  and 
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ought  to  have  done,  for  the  pmchafle  of  his  rights  mod 
interest  in  the  property.    The  act  does  not  speak  of  the 
interest  of  the  copyhold  tenant  or  of  the  lord,  in  the  lands 
required  for  the  purposes  of  the  eanaU  but  it  speaks  of 
the  interest  in  those  lands  as  one  entire  and  absolute 
interest,  and  it  gires  the  person  or  persons  haying  that 
interest,  the  power  of  selling  and  conveying,  and  the 
company  the  power  of  treating  for  and  acquiring  its 
and  it  provides  that  all  such  contracts,  sales  and  convey-- 
ances  shall  be  valid  and  effectual  in  law,  to  all  intents 
and  purposes  whatsoever;  any  law,  statute,  usage  or- 
custom  to  the  contrary  notwithstanding.     That  provi^ 
sion  shows  that  the  parliamentary  conveyance  was  in- 
tended to  vest,  in  the  company,  all  the  interest  in  the 
land,  of  whatever  tenure  it  might  be,  and  whether  that 
interest  was  vested  in  one  person  alone,  or  partly  in  one 
and  partly  in  another.    The  company,  however,  deli- 
berately abstained  from  entering  into  any  treaty,  with 
the  lord,  for  the  purchase  of  his  rights  and  interest  in 
the  land,  and  contented  themselves  with  taking  a  con- 
veyance of  the  tenant's  interest  only.    Therefore,  if  tbey 
are  now  placed  in  a  situation  of  difficulty,  it  is  one  in 
which  they  chose  to  be  placed ;  and,  that  being  the  case, 
there  is  not  the  least  ground  for  the  Court  to  interfere, 
in  order  to  relieve  them  from  their  difficulties.    The 
rights  and  interest  of  the  lord  were  untouched  by  the 
conveyance ;  but  all  the  right,  title  and  interest  of  the 
tenant,  passed  by  it  to  the  company ;  and,  therefore, 
they  cannot  say  that  the  tenant  had  any  interest  of 
which  he  was  a  trustee  for  them. 


Supposing,  however,  that  all  that  I  have  said  with 
regard  to  the  effect  of  the  act  of  1793  and  of  the  coo- 
veyance  under  it,  is  to  go  for  nothing,  and  that  some 
interest  did  remain  in  Joseph  Skiflmare  which  was  de- 
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scendible  to  his  heir,  I  submit  that  this  Court  has  no 
jarisdiction  to  compel  the  lord  to  admit  the  heir  as  a 
trustee  for  the  company :  for  no  lord  of  a  manor  is  bound 
to  admit  a  trustee  unless  by  special  custom,  the  exist- 
ence of  which  must  be  most  strictly  proved :  but  it  is 
not  even  alleged  that  there  is  any  such  custom  in  this 
case.  There  may  be  one  instance  of  the  admittance  of 
a  trustee,  but  that  is  not  sufficient  to  establish  the  cus- 
tom :  it  may  have  been  the  voluntary  act  of  the  lord. 
What  I  have  said  with  regard  to  the  admittance  of 
Shidmore*B  heir,  applies  with  much  greater  force  to  the 
admittance  of  a  mere  nominee  of  the  company. 


1846. 
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I  shall  now  advert  to  the  first  of  the  two  propositions 
advanced  by  the  Plaintiffs,  namely,  that  they  them- 
selves are  entitled  to  be  admitted  to  the  property. 
The  lord  of  a  manor  may  admit  a  corporation  if  he 
pleases  so  to  do,  but  no  lawyer  would  attempt  to  main- 
tain, as  an  unqualified  proposition,  that  he  is  com- 
pellable to  do  it  The  Attorney-General  v.  LetDin{d), 
In  re  PadeUngton  Charities  (e),  Brook's  Abr.,  tit  Fealty, 
Rowbaitam  v.  The  Corporation  of  St.  Alban^s(f).  This 
proposition  is  so  abundantly  clear,  that  it  is  unnecessary 
for  me  to  say  anything  further  in  support  of  it:  and  I 
shall  conclude  by  observing  that,  if  Skidmore's  heir  had 
been  entitled  to  be  admitted,  the  bill  ought  to  have 
been  filed  by  him,  and  not  by  the  company ;  for  this 
Court  has  no  jurisdiction  to  decree  admittance  to  a 
copyhold  estate,  except  at  the  suit  of  the  party  who  is 
himself  entitled  to  be  admitted  to  it. 


(<0  Ante,  Vol.  VIII.,  p. 
366. 

(e)  Ibid.  629. 

(/)  The  learned  counsel 
was  furnished  with  a  copy  of 

Vol.  XV. 


the  record  in  this  case.  It  is, 
probably,  the  same  as  Ran* 
shav)  v.  Robottomj  cited  in  1 
Scriven.  on  Cop.,  4th  edit., 
p.  197,  n.  (0). 

F  F 
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Mr.  Humphry. 
The  questions  for  the  consideration  of  the  Court  are, 
whether  the  company  are  entitled  to  be  admitted  to  the 
tenements  in  question  as  a  corporation,  or  by  Tkama$ 
Emmott  Skidmore  as  their  trustee  ? 

With  respect  to  the  parliamentary  conveyance,  it  is 
not  necessary  for  us  to  say,  positively,  what  is  its  pre- 
cise character  and  effect :  it  is  sufficient  to  say  that  it. 
has  not  prejudiced,  in  any  degree,  the  rights  of  the  lord 
of  the  manor,  or  given  the  company  any  right  to  be  ad— 
mitted  to  the  tenements,  or  to  have  any  person  admitted 
for  them.     It  has  been  the  rule,  from  the  earliest  time» 
down  to  the  present,  to  put  a  rigid  construction  upon  acts 
of  ParUament  for  making  canals  and   other    pablie 
works;  and  accordingly,  the  general  words,  ^^ lands  and 
tenements,''  have  been  held  not  to  include  copyholds^ 
where  the  rights  of  the  lord  would  be  in  any  manner 
prejudiced  by  holding  that  they  were  included.     [The 
Vice-Chancellor. — I  understand    that   the    maps    and 
plans  which  are  referred  to  in  the  act  of  1793,  include 
copyholds.]    They  include  the  lands,  but  do  not  de- 
scribe them  as  copyhold.     I  do  not,  however,  mean  to 
contend  that  copyholds  were  not  intended  to  be  taken 
under  the  act:  I  admit  that  they  were :  but  I  submit  that 
the  Legislature  intended  the  company  to  buy  up  every 
interest  in  the  lands  through  which  the  canal  and  the 
works  connected  with  it  were  meant  to  be  carried,  that 
is  to  say,  with  respect  to  such  of  them  as  were  copy- 
hold, the  interest  of  the  lord  as  well  as  the  interest  of 
the  tenant,  and  not  the  interest  of  the  tenant  only.  The 
act  not  only  uses  the  term,  '  lands,'  which  means  the 
fee-simple  in  them,  but  it  expressly  empowers  all  per- 
sons who  should  be  seised,  possessed  of,  or  inieregted  tn 
the  lands  to  be  set  out  for  the  purposes  of  the  act,  to 
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oontract  for,  sell,  and  convey  the  same  to  the  company. 
IS'ow,  is  it  possible  to  contend  that  the  lord  of  a  manor 
is  not  interested  in  the  lands  held  by  his  copyhold 
tenants  ?    Is  not  the  freehold  of  them  vested  in  him  ? 
and  may  they  not  become  his  absolute  property  by  es- 
cheat, forfeiture,  and  otherwise?     As,  then,  he  is  in- 
terested in  the  lands,  he  is  capacitated  to  sell  and  con- 
fey  his  interest     This  point  is  put  beyond  all  doubt 
by  a  subsequent  section,  which  enacts  that  the  owners 
of  lands  through  which  the  canal  and  other   works 
were  intended  to  be  made,  (that  is  to  say,  the  owners  of 
such  lands,  so  far  as  they  have  an  ownership  in  them), 
may  accept  and  receive  satisfaction  for  the  value  of  them ; 
and  that,  upon  payment  or  tender  of  such  value,  the  fee- 
nmple  and  inheritance  in  such  lands,  and  all  the  estate, 
use,  trust,  and  interest  of  any  person  or  persons  therein, 
shall  from  thenceforth  be  vested  in  and  become  tAe  sole 
property  of  the  company.     As,  then,  it  is  perfectly  clear 
that  the  intention  of  the  Legislature  was  that  the  rights 
and  interest  of  the  lord  should  be  bought  up,  the  par- 
liamentary conveyance  that  has  been  executed,  cannot 
be  said  to  have  given  the  company  any  right  to  be  ad- 
mitted to  the  tenements,  or  to  have  any  person  admit- 
ted as  a  trustee  for  them ;  for  such  a  right  would  be 
inconsistent  with  the  intention  of  the  Legislature.     Be- 
sides, the  works  which  the  act  authorized  to  be  made, 
show  that  the  interest  of  the  lord  as  well  as  the  interest 
of  the  tenant,  were  intended  to  be  purchased;  for  those 
works  oould  not  be  proceeded  with  to  any  extent,  with- 
out violating  the  lord's  rights  and  incurring  a  forfeiture 
of  the  tenements. 


1846. 
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Mr.  Humphry  then  referred  to  other  provisions  in 
Ibe  act  of  1793,  which  he  said  were  inconsistent  with 
the  company  becoming  copyhold  tenants,  and  to  the 
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form  of  the  conveyance  prescribed  by  the  act,  in  ord^ 
to  show  that  nothing  like  trusteeship  was  contemplated, 
but  that  the  legal  estate  in  the  lands  authorized  to  be 
purchased,  was  intended  to  be  vested  in  the  company* 
He  then  argued  that  the  lord  of  a  manor  was  not  bmauT^ 
to  admit  either  a  corporation,  or  a  trustee,  except  by  spe-^ 
cial  custom:  and  added,  that  the  act  of  1841,  which  re- 
lated to  lands  to  be  thereafter  purchased,  gave,  fot  ik^m 
first  time,  power  to  the  company  to  become  copyhoMB 
tenants,  and  power  to  lords  of  manors  to  decline  to  ( 
franchise  copyholds  to  be  taken  by  the  company. 


He  cited,  first,  Coke's  Complete  Copyholder,  sect  61 
Lister  v.  Lobley  (g),  Peachy  v.  2%e  Duke  of  Somer9et{ir 
Weaver  v.  Maule  (t).  The  Attomey-Creneral  v.  The . 
of  Leeds  {k),  Blakemore  v.  77^  GlamorganshirB   fammMf 
Company  (/),  Gray  v.  The  Bury  and  Liverpool  BaHwe^^ 
Company  {m);    and,   secondly.    Tonkin  v.    Croker(jm)^ 
Brook's  Abr.,  tit.  Fealty,  pi.  16,  Co.  Lit.  60.  b.,  an</ 
Wilson  V.  Hoare  (0). 

Mr.  Smythies. 

The  heir  of  Joseph  Skidmore  has  no  estate  or  interest 
in  the  tenements  in  question,  in  respect  of  which  he  cao 
be  admitted  to  them. 

If  the  lord  of  the  manor  had  conveyed  his  rights  iod 
interest  iu  the  tenements,  to  the  company,  either  before 
or  immediately  after  the  conveyance  by  J.  SUdmortj 


(g)  7  Add.  d.  Ell.  124. 
(h)  1  Strange,  447. 
(1)  2  Russ.  6c  Myl.  97. 
(k)  3  Myl.  &  Keen,  343. 
(/)  1  My].  &  Keen,  154. 


See  162. 
(m)  9  Beav.391.  See  400. 
(fi)  3  Lord  Ray  mood,  860. 
(0)  9  Barn.  &  Add.  350* 
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^nd  in  the  same  form,  nothing  would  have  been  left  to 
descend  to  his  heir;  for  every  party  having  an  interest 
would  have  parted  with  it,  and  the  fee-simple  would 
have  been  vested  in  the  company ;  and  so  the  argument 
for  the  Plaintiffs  admits.  I  ask,  then,  by  which  of  those 
two  conveyances  woald  the  inheritance  of  the  heir  have 
heen  destroyed  ?  Would  it  have  been  destroyed  by  the 
deed  of  the  ancestor,  or  by  the  deed  of  the  lord  ?  It 
could  not  have  been  destroyed  by  the  deed  of  the  loi*d, 
for  that  could  have  passed  nothing  but  the  interest  of 
the  lord ;  therefore,  the  inevitable  conclusion  is  that  it 
would  have  been  destroyed  by  the  deed  of  the  ancestor. 
How,  then,  can  it  be  said  that  the  heir  has  not  lost  his 
inheritance,  because  the  lord  has  not  conveyed  his  in- 
terest? That  argument  leads  to  this  absurdity, — that 
the  lord,  by  conveying  his  own  interest,  would  pass 
something  that  was  not  vested  in  him  but  in  another 
person. 
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There  is  no  inconsistency  between  my  argument  and 
the  decision  at  law.  The  question  to  be  determined  at 
law,  was  whether  the  conveyance  by  Skidmore  operated 
as  an  admittance  as  well  as  a  surrender;  that  is  to  say, 
whether  Dimes  was  entitled  to  seize  the  tenements  for 
^ant  of  a  tenant ;  for,  if  the  conveyance  did  not  operate 
as  an  admittance,  there  was  clearly  no  tenant  at  the 
time  of  the  seizure.  But  it  was  not  at  all  necessary  for 
the  conrt  of  law  to  decide  at  what  time  the  tenancy 
l)e€ame  vacant.  Whether  it  became  vacant  at  the  time 
^f  the  conveyance  or  at  Skidmore's  death,  was  quite 
immaterial.  The  only  question  was  whether  it  was  va- 
cant at  the  time  of  the  seizure;  and  the  Court,  being  of 
opinion  that  it  was  vacant  at  that  time,  decided  in  fa- 
vour of  Dimes,  the  Plaintiff  in  the  action.  That  decision, 
therefore,  is  perfectly  consistent  with  my  proposition  that 
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Skidmort^s  conveyance  passed  all  his  interest  in  the  te- 
nementSy  and  left  nothing  to  descend  to  his  heir. 

A  court  of  equity,  in  decreeing  admittance  to  copy- 
holds, exercises  the  same  jurisdiction  as  a  court  of  law 
does ;  and  therefore  it  is  bound  to  follow  the  law.  It 
has  no  power  to  enlarge  customs,  or  to  deal  with  copy- 
holds in  a  manner  different  from  that  which  is  prescribed 
by  the  usages  of  the  manor.  Consequently,  it  cannot 
decree  the  lord  to  admit  a  corporation,  or  to  admit  a 
trustee,  unless  there  be  a  special  custom  to  warrant  it 
Again,  a  court  of  law  never  grants  a  mandamuif  except 
on  the  application  of  the  party  who  is  himself  entitled 
to  be  admitted ;  and  therefore  a  court  of  equity  cannot 
make  any  decree  in  the  present  case:  1  Watkins  on 
Copyholds,  4th  edit.,  pages  99  and  299. 

The  act  of  1801  has  no  application  to  the  present 
case,  for  it  is  not  retrospective.  At  all  events,  no  argu- 
ment can  be  deduced  from  it  with  regard  to  the  effect 
and  operation  of  the  conveyance  of  March,  1797. 

Mr.  Stuart  replied. 

The  Vice-Chancellor: 

The  difficulty  in  this  case  has  arisen  from  the  fact, 
that,  at  the  time  when  the  act  of  1793  was  passed, 
sufficient  consideration  was  not  given  to  the  circum- 
stance, which  must  have  been  apparent,  namely,  that  a 
portion  of  the  land  to  be  taken  was  copyhold.  If  that 
circumstance  had  been  brought  to  the  attention  of  the 
iramers  of  the  act,  I  cannot  but  suppose  that  more 
special  provision  would  have  been  made  with  respect 
to  the  matter  of  the  conveyance  than  we  find  in  the 
act.     But,  as  it  stands,  it  seems  to  me  that  the  act  has 
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authorized  any  person  who  had  any  right,  title,  or  in- 
terest in  the  lands  to  be  set  out  and  ascertained  for  the 
purposes  of  the  canal  and  the  works  connected  with 
it,  to  convey  all  his  right,  title,  and  interest  by  a  con- 
veyance in  the  prescribed  form. 

Now,  Mr.  Skidmore  was  a  copyholder  in  fee  in  the 
ordinary  sense,  and  the  corporation  took  from  him  a 
Qsnyeyance,  for  a  valuable  consideration,  in  the  very 
terms  of  the  act ;  and  the  act,  in  the  body  of  it,  declares 
that  it  shall  be  lawful  for  all  persons  who  shall  be  seised, 
or  possessed  of,  or  interested  in  any  lands  which  shall 
be  set  oat  and  ascertained  for  the  purposes  aforesaid,  to 
contract  for,  sell,  and  convey  the  same  and  every  part 
thereof  unto  the  company,  and  that  all  such  contracts, 
sales,  conveyances,  and  assurances  shall  be  valid  and 
eflTectual  in*  law,  to  all  intents  and  purposes  whatsoever, 
any  law,  statute,  usage,  or  custom  to  the  contrary  thereof 
in  anywise  notwithstanding ;  and  then  the  form  of  con- 
veyance is  given,  which  form  itself  expresses  that  the 
party  who  uses  it,  grants  and  releases,  to  the  company, 
all  his  right,  title,  and  interest. 

It  appears  to  me  that  the  act,  in  this  part  of  it,  was 
providing  for  the  conveyance,  by  a  parly  who  had  an 
interest,  of  his  interest,  and  his  interest  only ;  and  that  it 
did  not  mean,  where  a  party,  by  the  prescribed  form, 
conveyed  his  interest,  that  he  should  be  taken  to  convey 
anything  which  trespassed  upon  the  rights  of  others,  or 
would  tend  to  derogate,  in  any  degree,  from  the  rights 
of  others. 


1846. 


Grand 
Junction 
Canal  Co. 

DiMBS. 


Then  the  case  is  that  Mr.  Skidmore,  being  a  copy- 
holder in  fee,  does,  for  valuable  consideration,  use  this 
form  of  conveyance.    Then   what  was   the  character 
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wbiciiy  according  to  the  plain  construction  of  the  act, 
he  sustained  before  he  executed  the  conveyance  ?    He 
was  a  copyholder  in  fee,  who  had  a  right,  gainst  the 
lord,  to  have  his  copyhold  of  inheritance  continued  by 
admission,  from  time  to  time,  of  the  heir  of  the  partjr 
who  was  tenant  upon  the  roll.     I  cannot  conceive  that, 
the  act  could  be  so  construed  as  to  give  this  effect  ti> 
the  conveyance,  namely,  that  it  should  pass  to  the  com- 
pany, at  once,  the  absolute  right  of  the  copyholder,  jmi 
as  if  he  had  surrendered  to  the  corporation,  and  the 
lord  had  admitted  the  corporation.    That  I  cannot  coo- 
ceive,  because  that  would  necessarily  have  had  the  efiect 
of  making  the  use  of  the  prescribed  form  of  conveyance 
by  the  tenant,  pass  something  which  did  not  belong  to 
him,  namely,  part  of  the  right  of  the  lord.     Therefore, 
I  roust  take  it  that  the  proper  mode  of  construing  the 
act,  is  that,  by  that  form  of  conveyance,  Skidmore  passed 
all  his  interest  in  the  land^  except  that,  for  the  purpose 
of  continuing  the  inheritable  interest  in  the  land  upon 
his  death,  he  retained  the  right  to  have  his  heir  admit- 
ted, in  order  to  continue  the  inheritance  to  his  grantee 
for  valuable  consideration.    Therefore  I  do  not  think 
that  he  altogether  ceased  to  be  a  copyholder ;  but  my 
opinion  is  that  he  remained  a  copyholder,  and  became 
a  trustee  of  the  remaining  right  which  he  had  as  such, 
for  the  purpose  of  giving  full  efiect  to  that  form  of  con- 
veyance which,  in  the  way  in  which  it  was  constructed, 
could  not  pass  the  whole  absolute  interest  of  the  copy- 
holder in  the  same  way  as  if  he  had  surrendered,  and 
the  surrenderee  had  been  admitted;  but  which  did  every- 
thing short  of  that. 


Then  the  lord  himself  has  admitted,  by  the  proceed- 
ings which  he  has  taken,that  there  was  a  copyhold  tenant 
upon  the  roll :  for,  upon  the  death  of  that  copyhold 
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tenant,  he  seized  the  tenements  quousque,  that  is,  until 
the  heir  of  the  tenant  on  the  roll  should  come  in  and 
claim  to  be  admitted:  and  the  lord  has  established  his 
right  of  seizure  at  law.     Then,  if  he  has  a  right  to  seize 
quausque,  there  is  a  corresponding  right,  in  the  heir 
of  the  tenant  on  the  roll,  to  say  to  him:  '^  1  will  be  ad- 
mitted  upon  payment  of  the-  proper  fine."     And  my 
opinion  is  that  the  heir  of  the  copyhold  tenant  has  that 
right,  but  has  it  merely  as  a  trustee  for  the  corporation; 
and  that  the  proper  thing  to  be  done,  in  this  case,  is  to 
give  efiect  to  the  whole  transaction  so  far  as  you  can, 
without  violating  the  rights  of  any  one.    Therefore,  it 
would  be  extremely  improper  to  direct  that  the  corpora- 
tion shall  be  admitted  against  the  will  of  the  lord;  but 
my  opinion  is  that  the  corporation  have  a  right  to  say, 
against  the  will  of  the  lord:  ''You  shall  admit  that 
person  who,  defacio,  is  the  copyhold  heir  of  the  tenant 
upon  the  roll,"  that  is,  of  Mr.  Skidmore.     It  may  be 
true  that  Mr.  Skidmore  did  not  die  seised  of  the  tene- 
ments ;  but  my  opinion  is  that,  though  he  may  not  have 
died  seised  as  against  the  corporation,  yet,  for  the  benefit 
of  the  lord,  (whose  interest  the   act   never  meant  to 
affect),  he  must  be  taken  to  have  died  seised  in  the 
same  way  as  he  would  have  done  if  he  had  not  con- 
veyed. 


1846. 


Grand 

Junction 

Canal  Co. 

t'. 

Dimes. 


Therefore  I  shall  declare  that  the  heir  of  Joseph  Skid-- 
fliore,  according  to  the  custom,  ought  to  be  admitted  as 
tenant  upon  the  court-roll,  and  that,  when  he  has  been 
admitted,  he  will  be  a  trustee  of  such  estate  as  he  gets 
by  that  admission,  for  the  corporation.  The  corpora- 
tion must  pay  the  fine  and  fees  on  his  admission  ;  and 
it  must  be  referred,  to  the  Master,  to  settle  the  amount 
of  the  fine:  the  injunction  roust  be  made  perpetual; 
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and  the  Plaintiffs  must  pay  the  costs  of  the  customary 
heir  and  of  Boham  and   Martin^  and  be  repaid  tb 
costSy  together  with  their  own  costs,  by  Dimes'^. 


The  Court  of  Exchequer  Chamber  took  the  same  y\^^ 
of  the  effect  of  the  statutory  conveyance  mentioned  ia 
the  preceding  case,  as  the  Vice- Chancellor  did ;  as  wiT/ 
be  seen  from  the  following  extract  from  the  judgment  of 
that  Court,  on  a  writ  of  error,  brought  by  Dimes,  to  re- 
verse the  judgment  of  the  Queen's  Bench  in  an  action 
brought  by  him  to  recover  the  mesne  profits  of  the  tene- 
ments comprised  in  the  conveyance. 

Dimes  v.  The  Chrand  Junction  Canal  Company, 

Lord  Chief  Justice  Tindali 

On  the  argument  of  this  case,  all  the  questions  arising 
in  it  were  fully  and  elaborately  discussed.  We  have 
considered  them,  and  are  of  opinion  that  the  Plaintiff  in 
error  is  entitled  to  judgment 

The  principal  question  was,  as  to  the  effect  of  the 
conveyance  executed,  by  Joseph  Skidmore,  in  the  form 
given  by  the  statute  of  the  33rd  Geo.  3  (the  act  of  1793), 
section  9,  by  which  he  granted  and  released  all  his  righti 
title,  and  interest  to  the  company,  for  a  sum  of  money 
paid  to  him.  It  was  contended,  on  the  part  of  the  com- 
pany, that  the  effect  was  to  transfer  all  Skidmore's  in- 
terest to  the  company,  so  that  he  was  no  longer  tenant 


*  Affirmed  by  the  Lord  Chancellor. 
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to  the  lord,  and  therefore  did  not  die  seised  of  the  tene- 
ments at  the  will  of  the  lord^  according  to  the  custom 
of  the  manor;  that  the  lord's  title  was  barred  for  ever; 
and  that,  for  the  loss  of  profits  derived  from  it^  the  only 
remedy  was  by  applying  for  compensation  under  the 
act ;  and,  at  all  events,  that,  if  his  title  continued,  he 
could  not  seize  quousqttey  for  the  default  of  the  infant 
tenant  in  not  coming  in  to  be  admitted. 


1846^ 

' y  ' 

Dimes 

o. 

Grand 

Junction 

Canal  Co. 


The  counsel  for  the  PlaintiflT,  on  the  other  hand,  in- 
sisted that  the  effect  of  the  statutory  conveyance  was 
only  to  transfer  such  interest  as  the  tenant  himself  could 
transfer  without  the  concurrence  of  the  lord;  that  it 
operated  in  the  nature  of  a  surrender ;  that,  until  the 
admittance  of  the  new  tenant,  the  old  one  continued 
aeised ;  that  the  lord  was  not  bound  to  accept  a  cor- 
poration as  his  tenant;  for  he  would  be  deprived  of  the 
fruits  of  his  seignory ;  and,  consequently,  that  he  could 
proceed,  on  the  death  of  the  tenant,  Skidmore,  in  the 
usual  way,  to  compel  his  heir  or  devisee  to  be  admitted, 
and,  he  not  appearing,  to  seize  quousque,  although  the 
tenant  was  an  infant ;  and  that  he  could,  after  seizure, 
maintain  his  ejectment,  and  was  not  bound,  or  indeed 
entitled,  to  claim  compensation  under  the  act. 


And  we  think   that  the  conveyance  of  the  tenant 

transferred  all  that  the  tenant  could  transfer  without  the 

lord,  but  no  more ;  the  lord's  title  remaining  as  before. 

It  was  probably  by  an  oversip;ht  that  the  framers  of  the 

act  did  not  expressly  include  copyholds  and  provide  for 

the  interest  of  the  lord.    In  a  subsequent  statute  of  the 

4l8t  Geo.  3,  c.  71  (the  act  of  1801),  the  Legislature  has 

done  so ;  and  a  similar  provision  has  been  made  in  va* 

nous  railway  acts,  and  othera  mentioned  in  the  course 

of  argument     But  we  think  that  sufficient  appears,  in 
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this  acty  to  include  every  species  of  title  and  tenure,  and 
have  no  doubt  that  the  lord  would  have  been  bound, 
and  the  title  of  the  company  complete,  if  be  and  tlie 
copyhold  tenant  in  fee  had  joined  in,  or  each  separately 
made  a  conveyance  in  the  statutable  form :  but,  if  the 
tenant  makes  a  conveyance  without  the  lord,  it  is  im- 
possible that  he  can  be  considered  as  representing  the 
lord,  or  that  the  lord's  right  could  be  thereby  trans- 
ferred. 


The  30th  section  of  the  33  Geo.  3,  upon  which  reliance 
was  placed,  directs  the  commissioners  to  settle  the  shares 
of  the  purchase-money  or  compensation  for  damages,  to 
be  allowed,  to  persons  having  a  particular  estate,  for  their 
interests,  with  a  due  regard  to  the  rights  and  interests  of 
the  lord  of  the  manor.  This  section  may  be  meant  to 
apply  to  cases  where  the  lord  joins  in  the  conveyance; 
at  all  events,  the  clause  is  too  uncertain  to  take  away 
his  right ;  and  it  is  to  be  recollected  that  it  is  the  com- 
pany who  are  to  suflFer  by  the  vagueness  and  obscurity 
of  their  own  act. 


On  the  argument  upon  a  motion,  in  the  Court  of 
Queen's  Bench,  for  a  new  trial  in  the  ejectment,  the 
late  Mr.  Justice  Littledale  and  my  brothers  Pattestm 
and  Williams,  were  all  of  opinion,  as  appears  by  a 
manuscript  report  with  which  we  have  been  furnished, 
that  the  conveyance  by  the  tenant  did  not  affect  the 
lord's  rights,  and  could  not  possibly  operate  as  a  par- 
liamentary enfranchisement ;  and  they  directed  the  ver- 
dict to  be  entered  for  the  Plaintiff.  It  is  to  be  observed 
that,  in  the  report  of  their  judgments,  not  the  least  no- 
tice is  taken  of  the  objection  to  the  Plaintiff's  recover^ 
ing,  which  has  been  so  strongly  pressed  in  the  argument 
before  us,  namely,  that  the  lord  could  not  sue,  because 
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he  was  to  receive  compensation  under  the  act  for  the  1846. 

injury  to  his  seignory;  therefore  it  must  be  inferred  that  ' 
tiiat  point  had  not  been  insisted  upon  by  the  Defendant's 
counsel.  And  the  view  of  the  case  taken  by  the  Court 
of  Queen's  Bench  was  confirmed  by  the  Vice-chancellor  Junction 
of  England  (on  the  motion  for  the  injunction)^  who  held  Canal  Co. 
that  I  he  effect  of  the  bargain  and  sale  was  not  to  convey 
the  legal  copyhold  estate,  but,  being  a  conveyance  for 
Taluable  consideration,  the  tenant  of  the  estate  became 
a  trustee  of  the  copyholds  for  the  company ;  and  Lord 
Chancellor  Co^^^it^m,  on  appeal,  con  firmed  this  opinion; 
fi>r  be  said  that  the  Court  of  Queen's  Bench  had  de- 
cided that  the  conveyance  did  not  affect  the  interest  of 
the  lord,  and  it  never  occurred  to  him  to  dispute  the 
judgment  of  that  Court.  "  The  act  of  Parliament,"  his 
Lordship  observed,  ''authorizes  the  copyholder  to  re- 
lease his  right  to  the  company,  and  the  act  says  they 
shall  have  the  same  interest  as  he  had ;  they  therefore 
would  have  the  tenancy  during  the  life  of  the  copyhold 
tenant,  and  then  the  lord  would  enter  for  want  of  a 
tenant."  We  think,  therefore,  that  no  interest  passed 
to  the  company  except  what  the  tenant  could  convey. 
They  chose  to  rest  contented,  as  they  had  a  right  to  do, 
with  the  title  of  the  copyhold  tenant,  and  not  to  pur- 
chase that  of  the  lord.  The  consequence  is  that  they 
are  in  a  similar  situation  to  that  in  which  they  would 
have  been  placed  if  they  had  chosen  to  purchase  a  long 
term  of  years  from  a  termor,  and  leave  the  reversion  in 
fee  outstanding.  In  that  case  the  reversioner,  when  the 
term  expired,  would  have  a  right  to  treat  the  company, 
if  by  its  officers  it  occupied  his  land,  as  trespassers;  and 
they  would  be  so  until  they  paid  the  purchase-money, 
(see  sections  20,  26,  and  30  of  the  33rd  Geo.  3) ;  and 
the  lord  might  bring  ejectment,  as  Lord  Etleiihorough 
said  where  a  canal  company  took  land  limited  to  one 
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1846.  for  life  (without  paying  the  value  of  the  land,  or  a  com- 

'         '  pensation),  and  the  remainderman  applied  for  a  nwD- 

^'"^""^  damus :   The  King  v.  The  Stainforth  and  Keadhy  Oaud 

^'  Company  (p).    In  like  manner^  whenever  the  legal  rigfct 

Junction       ^^  ^^  ^^^  ^^  ^^^  manor  to  possession  of  the  tenemente 

Canal  Co.      begins,  the  land  becomes  his  estate;  and,  when  he  has 

taken  possession,  the  company  are  trespassers,  unkai 

they  choose  to  purchase  what  is  now  the  land  of  the 

lord. 

Upon  referring  to  the  material  clauses  of  the  act  (de 
6th,  the  16th,  the  17th,  the  21st,  the  24th  and  the26tli), 
it  appears  to  us  that  the  company  are  enabled,  not  botuid, 
to  purchase  or  acquire  the  right  of  making  the  canal  in 
the  lands  specified  in  the  act.  If  they  choose  to  do  so, 
they  are  to  pay  the  price  or  recompense,  for  the  use  of 
the  land,  agreed  or  assessed  by  the  commissioners  or  t 
jury;  and  that  before  they  enter  upon  the  land.  If 
they  decline,  the  rights  of  the  landowner  remain  as 
before :  and,  as  to  damages,  those  necessarily  resulting 
from  the  making  of  the  canal,  such  as  damages  by 
severance,  are  to  be  paid  in  the  same  way  as  the  pQ^ 
chase-money  for  the  land  ;  those  arising  to  the  adjacent 
lands,  mills,  &c.  from  the  making,  maintaining  or  refieir- 
ing  the  canal  or  its  feeders  or  reservoirs,  or  iroin  the 
oozing  of  water  from  the  canal,  or  from  obstnictions  of 
water-courses,  must  be  separately  assessed  and  paid,  and 
must  be  claimed  in  six  months.  But  the  provisioo  for 
compensation  for  damage  is  only  such  as  is  caused,  to  the 
land  itself,  by  the  making  or  maintaining  of  the  canal. 
There  is  no  compensation  given  for  injury  to  the  tenure; 
nor  does  the  making  of  the  canal  in  the  least  injure  tbat 
The  rights  of  the  lord  and  the  fruits  of  the  tenure  remaiO; 

(p)  1  Mau.  61  Sel.  32. 
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er  the  making  of  the  canal,  exactly  the  same  as 
fore :  and,  as  soon  as  his  title  to  the  land  itself  arises 
fiurfeiture  or  otherwise,  and  he  gains  possession,  he  is 
iciady  in  the  same  position  as  a  landowner  whose 
Kb  the  company  have  not  agreed  to  purchase. 

It  appears  to  us,  therefore,  that  the  Court  of  Queen's 
inch  took  a  proper  view  of  this  part  of  the  case.  The 
tl  retained  his  right,  because  he  had  never  been 
lied  upon  to  sell,  and  never  sold  it ;  and  the  tenant 
d  no  power,  by  the  act,  (and  it  would  have  been  sin- 
lar  if  he  had),  to  sell  it  for  him ;  and  this  is  not  a  case 
r  compensation  by  way  of  damages. 

The  counsel  for  the  Defendants  then  insisted  that,  if 
e  company  had  acquired  no  legal  right  by  the  convey- 
ice  to  them,  the  Plaintiff  had  still  no  right  to  enter  ^ro 
feetu  tenentis,  for  several  reasons :  first,  because  the 
oant^s  heir  was  an  infant  at  the  death  of  the  tenant, 
id  the  lord's  right  to  enter  and  seize  quatisque,  was 
ken  away  by  the  11  Geo.  4  &  1  Will.  4,  c.  66,  (this 
atute  provides,  by  section  9,  that  no  infant  or  feme 
>vert  shall  forfeit  any  copyhold  land  for  neglecting  and 
ifiising  to  be  admitted  thereto,  or  to  pay  the  fine  on 
ich  admittance),  and  that  a  seizure  quousque,  by  which 
le  lord  obtained  the  profits   until  the  infant  came  in, 
as  a   forfeiture   within   this   enactment:  and  of  this 
pinion  was  the  Court  of  Queen's  Bench,  which,  de- 
iding  with  the  Plaintiff  on  the  ground  that  his  title 
ras  not  barred  by  the  Canal  Act,  gave  judgment  against 
lim  upon  the  construction  of  this   section.     A  short 
ime  before  this,  the  Court  of  Exchequer  had  given  a 
lifferent  judgment,  in  the  case  of  Doe  d.  Twining  v. 
Museott{a),  with  respect  to  a  ferae  covert,  and  held  that 
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(q)  12  Mee.  &  Wei.  832. 
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the  wordy '  forfeiture/  in  this  clause,  was  to  be  construed 
in  its  proper  sense,  and  did  not  exclude  the  right  of  the 
lord  to  seize  qttomque.  But  that  case  was  not  reported  it 
the  time  of  the  argument  in  the  Court  of  Queen's  Bencfc, 
and  was  not  cited.     We  have  now  to  decide  which  of 
these  two  constructions  of  the  statute  is  correct:  and 
we  all  agree  in  thinking  that  the  infistnt  beir  and  not 
the  devisee  under  Skidmore^s  will,  took  the  legal  estaid 
Prior  to  that  case,  there  was  no  decision  of  a  court  of 
law  upon  this  question  :  but  there  was  an  authority  oft 
court  of  equity,  not  long  after  the  passing  of  the  0  Geo.  1, 
c.  29,  which  contained  a  similar  clause.     Lord  Chan- 
cellor King,  in  the  case  of  North  v.  The  Earl  of  8ltf* 
ford  (r),  held  that,  if  a  feme  covert  would  not  come  to 
be  admitted,  the  Plaintiff  might  enter  and  seize,  though 
he  is  reported  to  have  decided  that  he  might  seize  as 
forfeited,  which,  in  the  proper  sense  of  that  word,  is 
inaccurate ;  and,  on  that  ground,  he  held  a  demurrer  to 
a  bill  against  the  husband  and  wife  for  the  recoveij 
of  a  fine  on  admittance,  to  be  good.     It  is  said,  indeed, 
that  Lord  King  did  not  refer  to  the  statute:  but  it  can 
hardly  be  supposed  that  he  was  not  aware  of  its  provi- 
sions.    The  case  of  Doe  d.  Tarrant  v.  Hellier{$)  was 
mentioned  as  an  authority;  but,  although  the  point  was 
argued,  the  Court  decided  the  case  on  other  grounds. 


In  this  state  of  the  authorities,  with  opposing  deci- 
sions in  two  courts,  we  are  to  consider  which  is  right: 
and,  although  this  point  is  by  no  means  free  firom  doobt, 
it  appears  to  us  that  the  reasons  against  that  of  tiie 
Court  of  Queen's  Bench,  ought  to  prevail. 


The  term,  *  forfeiture,'  primd  facie,  means  the  loss  of 
(r)  3  P.  Wms.  148.  (*)  3  Term  Rep.  i6«. 
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the  estate.  The  loss  of  the  profits  qiiousque,  is  not  pro- 
perly a  forfeiture,  as  is  explained  by  Mr.  Justice  Bayley 
in  delivering  the  judgment  of  the  Court  of  King^s 
Bench  in  Doe  d.  Bover  v.  Trueman  (t) :  he  says  that 
it  is  not  to  be  so  considered ;  but  that  it  is  rather  in 
the  nature  of  process,  at  the  instance  of  the  lord,  by 
way  of  cape  or  distringas^  to  compel  an  appearance  by  the 
heir,  than  a  forfeiture :  and  therefore  the  Court  held  that 
a  succeeding  lord  could  avail  himself  of  it;  which  he 
could  not,  if  it  were  a  forfeiture  properly  so  called. 
And  JVatkins  on  Copyholds,  tit.  Admission,  p.  230, 
treats  the  power  of  seizure  as  arising  from  the  right 
of  the  lord  to  resume,  on  the  death  of  the  ancestor,  the 
possession  of  lands  which  r^umed  to  him  and  might 
become  the  subject  of  a  new  grant :  and  it  is  clearly  a 
right  not  arising  from  special  custom,  but  legally  inci- 
dent to  every  manor.  "  The  lord  may  seize  quousque, 
without  custom  ;  but  seize  as  forfeited  he  cannot,  with- 
out custom."     The  Earl  of  Salisbury's  case  (u)    *     * 
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The  only  question,  therefore,  is,  whether  this  right 
is  taken  away  by  the  1 1  Geo.  4  &  1  Will.  4,  c.  66. 
The  Court  of  Queen's  Bench  held  that  a  seizure 
quousque  was  included  in  the  term,  'forfeiture;'  be- 
cause, otherwise,  the  operation  of  the  statute  would  be 
limited  to  cases  where  there  was  a  special  custom  for 
infants  and  persons  under  disability  to  forfeit,  and 
it  could  not  be  conceived  that  cases  of  such  rare  oc- 
currence would  be  the  subject  of  legislative  enactment. 
Femes  covert  would  have  been  bound  by  the  general 
custom  of  forfeiture,  although  not  named :  Gilbert's 
Tenures,  231,  and  Sir  Richard  Lechford's  case  (x) :  so 
that  the  number  of  instances  would  not  be  so  few  as 


Seizure 
quousque. 

Stat.  11  Geo.  4 
Sf  1  fV.  4,  c.  65. 
The  right  of 
a  lord  of  a  ma- 
nor to  seize 
quousque^  is  not 
taken  away  by 
1 1  Geo.  4  &  1 
W.4,c.  65. 


(0  1  Barn.  &  Add.  736.     (u)  1  Lev.  63.      (x)  8  Co.  99  a. 
Vol.  XV.  g  o 


434 


CASES    IN    CHANCERY. 


1846. 
Dimes 

V. 

Grand 

Junction 

Canal  Co. 


was  supposed.     Bat,  admitting  tfaat  they  were,  we  can- 
not agree  that  the  smallness  of  the  evil  to  be  remedied, 
if  the  words  are  understood  in  their  strict  and  proper 
sense,  is  a  good  reason  for  reading  them  in  another  and 
different  sense.    The   Court  of  Queen's    Bench,  ap- 
parently, did  not  sufficiently  advert  to  the  great  incon- 
venience  to  the  lord,  so  forcibly  pointed  out  in  tlie 
argument  before  us,  if  he  should  be  obliged  to  act  ondtf 
the  provisions  of  the  statute,  and  to  appoint  a  guardian 
or  an  attorney  for  infants  or  other  persons  under  dis- 
ability, in  all  cases.     He  cannot  know  the  copyholder's 
title;   whether  the  right  to   admission  is   in   an  heir, 
devisee  or  appointee,  or  who  the  heir  or  the  other  per- 
son entitled  is.    The  tenant  in  possession  has  an  inter- 
est to  conceal  the  title,  and  to  hold  the  land ;  and,  if 
the  lord  admits  the  heir  by  guardian,  and  brings  his 
ejectment  for  the  fine,  he  may  be  turned  round  by  the 
tenant  in  possession  shewing  another  to  be   the  troe 
heir,  or  by  a  will :  and  if  he  admits  the  devisee,  he  may 
be  defeated  by  evidence  of  a  prior  deed  of  appointment 
It  would  appear,  however,  at  the  first  sight,  to  be  in- 
consistent, (if  the  meaning  of  the  statute  were  to  pre- 
serve to  the  lord  the  right  of  seizure  quousque  under 
which  he  would  be  entitled  to  all  the  profits  until  the 
heir  appeared),  that  the  Legislature  should  give  bim 
those  special  powers,  by  the  exercise  of  which  he  could 
not  take  the  whole  profits,  but  only  to  the  amount  of 
the  fine.     This  apparent  incongruity  may,  however,  be 
removed  by  considering  that  it  may  be  of  greater  benefit 
to  the  lord,  in  some  cases,  to  assess  a  fine  at  once:  be- 
cause if,  after  admission,  the  tenant  dies,  a  new  teniot 
would  be  liable  to  another  fine ;  and  so  the  lord  would 
gain  two  fines :  whereas,  if  the  tenant  died  before  ad- 
mission, he  would  gain  one  fine  only  from  his  successor. 
Besides,  if  the  lord  has  a  limited  interest  in  the  tdbbot, 
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as  an  estate  for  life,  it  might  be  more  advan- 
0118  to  him  to  assess  the  fine  immediately,  than  to 
qmousque,  and  take  all  the  profits. 

le  title  of  the  Act  of  the   9  Geo.  1,  c.  29,  from 
h  the  act  in  question  is  taken,  is  to  enable  lords  of 
>rs  more  easily  to  recover  their  fines,  as  well  as  to 
ipt   iniants  and^  femes  covert   from   forfeitures   of 
copyhold  estates.     It   recites   that  doubts   had 
1   concerning  the  powers  of  lords  of  manors  to' 
copyholds  upon  the  neglect  or  refusal  of  persons 
me  in  to  be  admitted  tenants.  Therefore,  for  ascer- 
ig  the  law  and  providing  reasonable  and  proper 
jies  for  lords  of  manors  to  compel  the  admission  of 
tenants,  it  provides  that  infants  and  femes  covert 
ed  by  descent  or  surrender  to  the  use  of  a  last 
may  appear  in  their  proper  persons,  or  the  feme 
i,  by  attorney,  or  the  infant,  by  a  guardian,  if  he 
DC,  otherwise  by  attorney,  which  the  act  gives  him 
r  to  appoint,  and  may  be  admitted  ;  and  it  is  fur- 
)rovided  that,  in  default,  it  shall  be  lawful  for  the 
to  nominate  a  guardian  or  attorney,  and  admit. 
itie  of  the  act  shews  that  its  object  was  to  give 
re  easy  remedy  to  the  lord ;  not  to  destroy  any 
ly   which  he   then  had.     The  right    of  the  lord 
ze  quousque,  whether  the  tenant  was  under  dis- 
f  or  not,  could  hardly  be  said  to  be  a  matter  of 
i :  but  there  had  been  a  doubt  as  to  the  forfeiture 
Pants   and  other  persons   under   disability,  when 
were  surrenderees :  for  Lord   Holt^  C.  J.,  differs 
the  three  judges  in  The  King  v.  Dilliston  (y) :  and 
nay  be  the  doubt  intended  to  be  finally  settled 
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this  (as  the  clause  in  11  Geo.  4  &  1  Will.  4,  c  65,  u 

it  standS;  must  be  construed  as  the  similar  clause  in 

^    *  9  Geo.  1,  c.  29 ;  and  the  latter  statute  did  not  extend  to 

Grand  .    ,  '  . .  ,  .  . 

Junction       mtants  or  femes  covert  takmg  under  an  appomtmentby 

Canal  Co.      deed  (z)  ),  all  the  rights  of  the  lord   would  be  taken 

away  in  the  case  of  an  infant  appointee,  if  the  chose 

were  construed  to  deprive  the  lord  of  the  right  to  seiie 

quousque ;  as  he  could  not,  in  such  a  case,  appoint  t 

'  guardian  or  attorney  at  all,  under  the  provisions  of  that 

act.     For  these   reasons,  we   think  that  the  right  of 

seizure  quousque  was   not  taken  away  by  the  statute 

11  Geo.  4  &  1  Will.  4. 

The  learned  Chief  Justice,  after  discussing  two 
other  objections,  which,  he  said,  were  of  minor  impoit- 
ance,  concluded  by  saying  that  the  Court  was  of 
opinion  that  the  judgment  of  the  Court  of  Queen'i 
Bench  ought  to  be  reversed,  and  judgment  given  fcr 
the  Plaintiff,  Dirnes. 

(«)  Lard  Kensingion  v.  Mansell,  13  Ve«.  «40. 
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MAITLAND  v.  IRVING.  1846: 

19th  Nov. 

ewing  cause  against  dissolving  an  injunction  by  '        ^ 

he  Defendants,   Irving  and  Browriy  were   re-  Fraud. 

from  proceeding,  at  law,  to  recover  3000  /.,  for  Undm 

le  Plaintiff,  Miss  Maitland^  had  given  a  cheque  n      d'         d 

bankers,  in  their  favour ;  the  circumstances  of  Ward. 

appeared  to  be  as  follows :  Injunction. 

laintiff,  having  lost  her  mother  when  she  was  very  seuted  to  post- 

vas  placed,  by  her  father,  under  the  care  and  pro-  pone  the  pay- 

f  the  Defendant,  Maclean,  her  uncle  by  marriage,  ™u^e"to''[b^eT  ^' 

resided  with  him  and  his  wife  ever  since.  In  1842,  from  C,  in  con - 

IT  died,  and,  she  being  still  an  infant  and  enti-  sideralion  of  C. 

considerable  property,  Maclean  was  appointed  giving  them^the 

dian  by  the  Court  of  Chancery.     In  September  plaintiff's 

[le    attained    twenty-one.     In    January    1846,  fh^guJ^^a^d 

,  who  had  agreed  to  pay  5000  /.,  on  the  26th  C.,  at  the  same 

month,  to  Irving  and    Brown,  (who  were  co-  time,  informed 

as  coal-merchants),  for  the  purchase  of  their  ^y^^^  j^j^g  Plain- 

and  of  the  premises  on  which  it  was  carded  on,  tiff  was  his 

and  gave  them  the  Plaintiff's  guarantee  for  the  ^^^^^'  ^"f  ^^* 
=»  °  possessed  of 

,  being  made  on  the  14th  of  February  then  next,  considerable 

property;  that 

she  had  resided  with  him  for  some  time;  that  he  had  been  her 

guardian,  and  that  she  haii  been  of  age  for  about  a  year  and  a  half. 

Afterwards  another  arrangement  was  made  between  A.  and  B. 

and  C,  in  pursuance  of  which  A.  and  B.  delivered  up  the  guarantee, 

and  C.  procured  and  gave  them  the  Plaintiff's  cheque  for  3000  /.^ 

and  her  promissory  note  for  1200/.,  as  securities  for  his  paying 

them  those  sums. 

The  Court  granted,  and,  afterwards,  continued  an  injunction, 

restraining   A.    and  B.  from  prosecuting  an  action  against  the 

Plaintiff  to  recover  the  3000  /. ;  and,  notwithstanding  they  had 

obtained  a  verdict,  it  refused  to  order  the  money  into  court. 
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in  consideration  of  their  having  consented  to  postpone 
the  payment  until  that  time. 

The  account  which  Irving  and  Brown  gave  of  that 
transaction,  in  their  answer,  was  as  follows :  that,  when 
the  indenture  for  carrying  the  agreement  between  them 
and  McLchan  into  effect  was  prepared,  it  was  arranged 
that  the  5000  /.  should  be  paid  on  the  29th  of  January 
1846;  but,  when  that  indenture  was  about  to  be  exe- 
cuted, Mackan  stated  that  it  would  be  a  conveuienoe  to 
him,  if  time  were  given  to  him  until  the  14th  of  February, 
to  make  the  payment ;  and  that,  if  such  time  were  given, 
he  would  procure  the  Plaintiff 's  guarantee  for  the  due 
payment  of  the  said  sum  on  the  last-mentioned  day ; 
and  that  he  then  stated  that  the  Plaintiff  was  his  niece, 
and  a  person  of  lai^  property,  and  that  she  was  per- 
fect mistress  of  her  own  actions,  and   was  anxious  to 
assist  him  on  account  of  the  relationship  in  which  they 
stood  to  each  other :  and  he  then  also  mentioned  thai 
he  Iiad  been  the  guardian  of  the  Plaintiff,  and  that  she 
had  attained  her  t^e  of  twenty-one  years,  about  a  year 
and  a  half  previously,  and  had  resided  with  him  for 
about  a  year  and  a  half:  but,  the  Defendants  added, 
Maciean  did  not  state  to  them,  nor  did  they  or  either  of 
them  understand  or  believe  that  he  had  any  influenceor 
control  over  the  Plaintiff,  or  that  she  was  not  perfectly 
competent  to  judge  of  the  effect  of  giving  the  proposed 
guarantee. 


The  Defendants,  on  the  guarantee  being  handed  over 
to  them,  executed  the  indenture,  and  at  the  same  time 
signed  certain  articles  of  agreement  dated  the  31st  of 
January  1846,  by  which  they  dissolved  their  partne^ 
ship:  and  Maclean  and  Irving  executed  a  deed,  by 
which  it  was  agreed  that  Irving  should  act  as  Macka»^ 


CASES    IN    CHANCERY. 

agent  in  vending  coals,  the  produce  of  certain  coal- 
mines of  which  Maclean  was  the  owner,  and  should  ac- 
cept five  bills  of  exchange  to  be  drawn  upon  him,  by 
Maclean  J  for  1000  /.  each,  payable  three  months  after 
date.  But,  as  it  was  more  usual  for  coal-agents  to 
give  their  principals  promissory  notes,  for  coals  to  be 
sent  to  them,  than  to  accept  bills  of  exchange,  Irving^ 
on  the  28th  of  January  1846,  signed  five  promissory 
notes  for  1000  L  each,  in  the  name  of  Irving  ^  Co.,  and 
gave  them  to  Maclean  in  lieu  of  the  bills  of  exchange. 

The  5000/.  not  having  been  paid  on  the  14th  of 
February,  Irving  and  Brown  brought  two  actions  for  it, 
one  against  Maclean,  and  the  other  against  the  Plain- 
tiff. Some  negotiations  afterwards  took  place  between 
Lrving  and  Brovm  and  Maclean;  and,  on  the  17th  of 
April  1840,  an  agreement  was  made  between  them, 
in  pursuance  of  which  the  actions  were  discontinued ; 
the  indenture  between  Irving  and  Brown  and  Maclean, 
and  the  deed  between  Irving  and  Maclean,  were  can- 
celled ;  and  Maclean  delivered  up  two  of  the  promissory 
notes  for  1000/.  each,  and  procured  and  deposited,  with 
Irving,  the  Plaintiff's  cheque  mentioned  at  the  com- 
mencement of  this  case,  as  a  security  for  his  paying 
when  due,  the  other  three  notes,  which  he  had  nego- 
tiated ;  and  he  procured  and  gave,  to  Irving  and  Brown, 
the  Plaintiff's  promissory  note,  as  a  security  for  his 
paying  them  1200/.,  in  consideration  of  their  having 
cancelled  the  indenture  between  them  and  him;  and 
they  delivered  up  to  him  the  Plaintiff's  guarantee  for 
6000  /. 
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Maclean,  however,  did  not  pay  either  of  the  three 
promissory  notes ;  and,  as  Irving  had  signed  them  in  the 
name  of  Irving  Sf  Co.  prior  to  the  dissolution  of  the 
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partnernhip  between  him  and  Brawn,  the  holders 
brought  actions  on  them  against  Brown  as  well  as 
him.  The  Plaintiff's  cheque  for  30002.  was  presented 
by  Irving  and  Brown^  as  their  joint  property,  on  the  Ist 
of  May  1840,  but  was  dishonoured:  and,  thereupon, 
they  brought  an  action  against  the  Plaintiff,  and  ob- 
tained a  verdict,  and  afterwards  entered  up  judgment 
and  took  out  execution  against  her  for  the  amount  oi 
the  cheque  and  their  costs  of  the  action. 


Mr.  Bethell  and  Mr.  Bazalgettey  in  support  of  the  in- 
junction, said  that,  under  the  circumstances  stated  in 
the  answer,  the  Plaintiff  would  have  been  entitled  to 
the  protection  of  the  Court,  if  the  cheque  had  remained 
in  the  hands  of  Maclean;  and  that,  as  those  circum- 
stances were  known  to  Irving  and  Brown,  she  was 
equally  entitled  to  the  protection  of  the  Court  as  against 
them.  Huguenin  v.  Baseley  (a),  Hatch  v.  Haich  (b). 
Archer  v.  Hudson  (c). 


Mr.  Humphry  and  Mr.  John  Baily,  for  the  Defisnd- 
ants,  Irving  and  Brown,  said  that  the  giving  of  the 
cheque,  was  a  transaction  not  between  Maclecai  and  the 
Plaintiff,  but  between  Maclean  and  the  Plaintiff  on  the 
one  side,  and  the  Defendants  on  the  other ;  that  the 
Plaintiff  was  in  the  twenty-third  year  of  her  age ;  and 
that  all  that  the  answer  admitted,  was  that  the  Defend- 
ants knew  that  Maclean  had  been  her  guardian,  and 
that  she  hud  resided  with  him  for  about  a  year  and 
a  half;  and,  moreover,  that  she  received  a  valuable 
consideration  for  the  cheque ;  for  the  guarantee  for 
5000/.,  which  she  had  given,  was  delivered  up  to  her, 


(a)  14  Ves.  273.  (A)  9  Ves.  aga.  (c)  7  Beav.  551- 
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and  her  liability  to  the  Defendants  was  thereby  consi- 
<)erably  reduced.  They  cited  Sanxter  v.  Foster  (rf),  and 
2  Daniell's  Pract.  by  Headlam,  p.  1484,  in  order  to 
show  that,  if  the  injunction  should  be  continued,  the 
Plaintiff  ought  to  be  ordered  to  pay  the  amount  of  the 
cheque  into  court. 
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The  Vicb-Chancbllor: 
I  am  clearly  of  opinion  that  the  injunction  ought  to 
be  continued. 


There  may  not  have  been,  in  the  minds  of  Mr.  Brown 
and  Mr.  Irving^  a  knowledge  of  the  principles  which 
govern  this  Court.  But  it  seems  to  me  to  be  very  ex- 
traordinary that,  when  men  of  mature  age,  who  were 
carrying  on  a  lucrative  business,  were  told,  by  a  gentle- 
roan  who  was  himself  unable  to  perform  his  contract 
with  them,  that  he  would  procure  a  young  lady  who 
was  residing  with  him,  who  was  possessed  of  a  large 
fortune  and  to  whom  he  had  been  guardian,  to  give  them 
a  guarantee  for  the  fulfilment  of  his  contract — it  seems, 
I  say,  very  extraordinary  that,  with  full  knowledge  of  all 
those  circumstances,  they  should  have,  at  once,  acceded 
to  the  proposal,  without  making  any  inquiry  or  taking 
any  pains  to  ascertain  whether  the  young  lady  was  a 
free  agent,  and  perfectly  willing,  with  a  full  knowledge 
of  the  consequences,  to  do  what  the  guardian  said  he 
would  invite  her  or  propose  to  her  to  do. 

The  language  of  the  answer  is  this  :  '*  That,  on  the 
2Sth  of  January  1946,  when  the  said  indenture  was 


(cO  Craig.  &  Phill.  302. 
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about  to  be  executed,  the  said  Donald  Mackam  stated 
that  it  would  be  a  convenience  to  him  if  time  were  given 
to  him,  until  the  14th  of  February  then  next,  for  the 
payment  of  the  said  sum  of  5000/.;  and  that,  if  such 
time  were  given,  he  would  procure  the  guarantee  of  the 
said  Plaintiff  for  the  due  payment  of  the  said  sum  on 
the  14th  of  February  then  next;  and  that  the  said  D. 
Maclean  then  stated  to  the  effect  that  the  Plaintiff  was 
his  niece,  and  was  a  person  of  large  property,  and  was 
perfect  mistress  of  her  own  actions,  and  was  anxious  to 
assist  him  on  account  of  the  relationship  in  which  they 
stood  together;  and  that  the  said  D.  Maclean  then  also 
mentioned  that  he  had  been  the  guardian  of  the  said 
Plaintiff,  and  that  she  had  attained  her  age  of  twenty- 
one  years  about  a  year  and  a  half  previously,  and  bad 
resided  with  him  for  about  a  year  and  a  half:  but  the 
said  D.  Maclean  did  not  state,  to  the  Defendants,  nor 
did  they  or  either  of  them  understand  or  believe  that 
the  said  D.  Maclean  had  any  influence  or  control  over 
the  said  Plaintiff,  or  that  the  said  Plaintiff  was  not  per- 
fectly competent  to  j  udge  of  the  effect  of  giving  the  said 
proposed  guarantee."  Now,  it  seems  to  me  a  most  ex- 
traordinary thing  that  these  gentlemen,  afler  making  the 
admission,  which  they  do  in  detailed  terms,  of  the  cir- 
cumstunces  which  existed  with  regard  to  £>.  Maclean 
and  this  young  lady,  should  go  on  to  say  that  he  did 
not  state  to  them,  nor  did  they  or  either  of  them  under- 
stand or  believe  that  Maclean  had  any  influence  or  con- 
trol over  her.  The  proposal  was  that,  upon  Macltan$^ 
application,  the  Plaintiff  should  give  this  guarantee  tc»» 
them,  for  the  benefit  of  Maclean.  And  it  is  also  to  b^^ 
observed  that  the  proposal  was  not  only  beneficial  tcz^ 
Maclean,  but  was  beneficial  to  the  Defendants  also  ^ 
because,  if  he  could  not  perform  his  agreement  witla 
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them  and  pay  the  money  on  the  14th  of  February,  it  1846. 

was  an  advantage  to  them  to  have  a  guarantee :  and 
yet  they  state,  gravely,  that  Maclean  did  not  state  to 
them,  nor  did  they  or  either  of  them  understand  or  be-  Irvikg 
lieve  that  he  had  any  influence  or  control  over  the  Plain- 
tiff. They  must,  if  they  had  thought  proper  to  think, 
have  perceived  that,  by  adopting  the  suggestion  of 
Maclean,  (which  they  immediately  did,)  they  relied  on 
the  influence  that  he  had  over  the  young  lady. 

Now  this  case  has  been  argued  for  the  Defendants, 
as  if  it  were  a  case  in  which  they  had  some  ground  to 
resist  the  rule  in  equity,  because  of  their  not  being  vo- 
lunteers. But  no  consideration  whatever  was  given  to 
the  young  lady:  on  the  contrary,  she  was  induced  to  do 
the  act  upon  an  application  made  to  her  by  a  person 
who,  if  he  had  performed  his  duty,  would  have  advised 
her  not  to  do  that  which  he  applied  to  her  to  do.  She 
was  influenced  by  him,  or,  at  least,  allowed  by  him  to 
give  this  very  guarantee,  which  was  a  direct  benefit  to 
all  the  Defendants*,  in  the  situation  in  which  they  then 
stood  with  respect  to  each  other.  The  facts  of  the  case 
seem  to  me  to  amount  to  this :  that  Irving  and  Brown, 
knowing  the  defenceless  situation  of  the  young  lady, 
combined  with  Maekany  who  disclosed  it  to  them,  in 
order  that  advantage  might  be  taken  of  her  defenceless 
situation,  for  the  benefit  of  all  the  three.  And  my 
opinion  is  that  they  must,  all  three,  be  considered  as 
standing  in  the  same  situation.  It  is  most  necessary  to 
consider  the  transaction  in  this  view,  because  it  is  the 
foundation  of  the  whole  case.  For  what  subsequently 
took  place,  was  nothing  more  than  a  substitution  of  the 
note   and   the  cheque,  for  the  guarantee,  which   had 

^  Maclean  was  a  Defendant. 
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been  given,  by  the  Plaintiff,  on  the  20th  of  January 
preceding. 

Having  regard,  then,  to  what  has  been  the  rale  of 
this  Court,  namely,  to  view,  with  great  jealousy,  the 
exercise  of  any  influence  by  persons  standing  in  the 
situation  of  near  relations,  over  persons  just  attaining 
their  age  of  twenty-one  years,  it  seems  to  me  that  this 
case,  as  it  is  represented  by  the  answer,  is  one  in  which 
the  Court  is  bound  to  interfere  to  the  extent,  at  least,  of 
continuing  the  injunction ;  and  the  only  question  is,  on 
what  terms  it  ought  to  be  continued?  whether  the 
amount  of  the  cheque  ought  to  be  paid  into  court? 
But  before  I  decide  that  point,  I  should  like  to  know 
whether  there  are  any  funds  that  are  available  for  that 
purpose.  I  observe  that  the  answer  states  that  the 
plaintiff  is  residing  abroad  with  Maclean, 

Mr.  Bazalgette. — The  Plaintiff  is  in  such  reduced  cir- 
cumstances, that  she  is  utterly  unable  to  bring  the  money 
into  court 


The  Vice-Ch  A  NCBLLOR. — As  the  essence  of  this  case 
is  the  undue  influence  exercised,  by  Mackan,  on  behalf 
of  the  other  Defendants,  I  shall  not  order  the  money 
into  court,  but  shall,  simply,  continue  the  injunction. 
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IN  THE  MATTER  OF  ll  GEO.  4  &  i  WILL.  4,  1846: 

c.  66. — Ex  parte  LEGH,  an  Infant.  20th  and  21st 

November. 


1  HE  17th  section  of  the  above-mentioned  act  enacts: 

"  that,  where  any  person,  being  an  infant  under  the  age  g^^^g  ^  q^^ 

of  twenty-one  years,  is  or  shall  be  seised  or  possessed  4  4"  1  ^»^'»  4> 

of  or  entitled  to  any  land  in  fee  or  in  tail,  or  to  any  ^'  "5« 

leasehold  land  for  an  absolute  interest,  and  it  shall  ap-      ^     case. 

t     ^  ^  -,,  1      -      ,      ,        r.      /.     Construction, 

pear  to  the  Court  of  Chancery  to  be  for  the  benefit  of  j^^  Court  has 

such  person  that  a  lease  or  under-lease  should  be  made  no  jurisdiction 
of  such  estates,  for  terms  of  years,  for  encouraging  the  "J^der  11  Geo.  4 
erection  of  buildings  thereon,  or  for  repairing  buildings  g  |-^  ,q  i^^^^   * 
actually  being  thereon,   or  the  working  of  mines,  or  an  infant's  es- 
otherwise  improving  the  same,  or  for  farming  or  other  -^fant^jg  fr!de-  ^ 
purposes,  it  shall    be   lawful   for   such   infant,   or  his  feasibly  seised, 
guardian  in  the  name  of  such  infant,  by  the  direction  f>^her  in  fee  or 
of  the  Court  of  Chancery,  to  be  signified  by  an  order  ,e,,it;„' 
to  be  made  in  a  summary  way  upon  the  petition  of 
such  infant  or  his  guardian,  to  make  such  lease  of  the 
land  of  such  persons  respectively,  or  any  part  thereof, 
according  to  his  or  her  interest  therein  respectively  and 
to  the  nature  of  the  tenure  of  such  estates  respectively, 
for  such  term  or  terms  of  years,  and  subject  to  such 
rents  and  covenants  as  the  said  Court  of  Chancery  shall 
direct ;  but  in  no  such  case  shall  any  fine  or  premium 
be  taken ;  and  in  every  such  case  the  best  rent  that  can 
be  obtained,  regard  being  had  to  the  nature  of  the  lease, 
shall  be  reserved  upon  such  lease ;  and  the  leases  and 
covenants  and  provisions  therein,  shall  be  settled  and 
approved  of  by  a  Master  of  the  said  Court;  and  a  coun- 
terpart of  every  such  lease  shall  be  executed  by  the 
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1846.  lessee  or  lessees  therein  to  be  namedy  and  sucfa  counter- 

parts shall  be  deposited,  for  safe  custody,  in  the  Master's 
EgpmrteLEOH.  ^f^^^  y^^^jj  g^^j^  [^f^j^^  gh^H  attain  twenty-one,  but  with 

liberty  to  proper  parties  to  have  the  use  thereof,  if  re- 
quired, in  the  mean  time,  for  the  purpose  of  enforcing 
any  of  the  covenants  therein  contained ;  provided  that 
no  lease  be  made  of  the  capital  mansion-house  and  the 
park  and  grounds  respectively  held  therewith,  for  any 
period  exceeding  the  minority  of  any  such  infant." 

On  the  hearing  of  a  petition  presented,  under  that 
section,  by  an  infant  tenant  in  tail  m  remamder,  and 
consented  to  by  the  tenant  for  life. 

The  Vice-Chancslix)r  said  that,  regard  being  had 
to  the  proviso  at  the  end  of  the  section  and  to  the  de- 
cision of  Sir  C  Pepys,  M.  R.,  in  in  re  EviUfs  (a),  it  was 
plain  that  the  Court  had  no  jurisdiction  to  grant  a  lease 
of  an  infant's  estates,  unless  the  infant  was  indefeasiUy 
seised  of  them,  either  in  fee  or  in  tail,  in  possession. 

Mr.  Chapman  Barber  appeared  for  the  Petitioner. 

(a)  3  Myl.  k  Keen.  318. 
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TERRY  V.  WACHEU.  1846: 

and  and  3rd 

The  bill  was  filed  for  an  account  of  monies  received    November,  and 

snd  December* 
by  the  Defendant  on  account  of  one  EdendeUy  deceased.  ^        ^ 

Account, 
In  June,  1834,  Edenden,  who  was  then  about  thirty-  j,  placed  his 
one  years  of  age,  and  was  much  addicted  to  intern-  son,  who  was 
perance,  was  placed  by  his  father  to  board  and  lodge  ^^  iniemper- 
with  the  Defendant,  at  forty  shillings  a  week,  in  the  ance,  under  the 

hope  that  the  Defendant  (who  was  a  farmer,  and  was  ^^F^ .      .'»  * 

•    1         1.  11^        1^1  1  •       1-       relation  by 

mamed  to  his  cousin)  might  be  able  to  reclaim  him  marriage, and  at 

from,  or  at  least  to  check  him  in  the  indulgence  of  his  his  death,  left  his 
intemperate  habits.      His  father  died  in  June,  1830,  f,f°oo/"°The 
and  under  his  will  Edenden  became  entitled,  first  to  an  son  resided  with 

annuity  of  500/.,  and  afterwards,  on  the  death  of  his  B.  for  several 
,        .     -r  ,  o    .1  x      /.  .1  years  after  his 

brother,  m  July,  1837,  to  a  further  annuity  of  the  same  father's  death, 

amonnt     After  his  father's  death  he  continued  to  board  and  until  a  few 

and  lodge  with  the  Defendant  upon  the  same  terms  as  |".^"    *   f  ^'Jf 

before;  and  his  father's  executors  paid  him  his  annuity,   u,  alwa3s  ac- 

by  monthly  instalments,  at  an  inn  in  Canterbury,  which  companied  him 

/..,       1-         ./.  1^/.,       ,-1  when  he  went 

was  a  few  miles  distant  from  the  Defendant  s  residence.  ^^  receive  his 

The  Defendant  always  accompanied  him  when  he  went  annuity  from 

to  receive  an  instalment ;  and  after  it  had  been  paid  to     '*  ^^  ^^  \  t!^" 
'  ^  ecutors,and  he, 

him,  and  he  had  given  a  receipt  for  it,  he  handed  it  as  soon  as  he 

over  to  the  Defendant,  and  the  latter  from  time  to  time  had  received  it, 

gave  him  small  sums,  and  paid  his  bills,  which  were  ^^  ^^  ^q  k^ep 

principally  for   liquor.      He   quitted    the   Defendant's  for  him;  and 

house  about  four  months  before  his  death,  and  went  to  f'^y^^  ^^^^ 

'  to  time,  gave 

reside  with  another  person.     The  Defendant,  however,  him  small  sums, 

continued  to  pay  his  bills.     He  died  in  February,  1842,  and  paid  his 

Held  that  B. 
was  accountable,  in  a  court  of  equity,  for  what  he  had  received 
from  the  son. 
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having  shortly  before  made  a  will,  of  which  the  Plaintiff 
was  the  acting  executor. 

At  the  hearing  of  the  cause,  the  question  was  whe- 
ther the  Defendant  stood  in  such  a  relation  to  Edendtn^ 
as  that  a  bill  for  an  account  could  be  maintained  against 
him. 


Mr.  Bethell  and  Mr.  Boyle,  for  the  Plaintiff,  con- 
tended that  the  Defendant  stood  in  a  fiduciary  character 
to  Edenden,  and  therefore  was  bound  to  account  for  the 
monies  which  he  had  received. 


Mr.  Stuart  and  Mr.  Lloyd,  for  the  Defendant,  said 
that  no  permanent  relation  subsisted  between  Edenden 
and  the  Defendant,  but  that  every  receipt  of  money  by 
the  latter  was  a  separate  transaction,  and  was  properiy 
the  subject  of  an  action  at  law.  They  cited  Foley  v. 
Hill  (a),  Dhiwiddie  y.  Bailey  {b).  Wells  v.  Q>oper{c\ 
King  v.  Rossett  (d),  and  Frietas  v.  Dos  Santos  (e). 

The  Vicb-Chancellob  : 
The  sole  question  to  be  decided  in  this  case,  is  whe- 
ther it  sufficiently  appears  that  the  Defendant  stood  in 
a  fiduciary  character  with  regard  to  Edenden. 

Although  it  may  be  true  that  JEdenden  was,  to  soa\e 
extent,  capable  of  acting  for  himself,  yet  it  cannot  b^ 
said  that  he  was  in  full  possession  of  his  faculties;  fo^ 
it  appears  from  the  evidence,  not  only  that  he  was  in    * 
state  of  intoxication  during  a  portion  of  almost  eve^^ 


{a)  1  Phill.  399. 
(6)  6  Ves.  136. 
(c)  Ibid.  139,  cited. 


(d)  3  Youn.  &  Jer.  33. 

(e)  Ibid.  574. 
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day,  but  that,  when  he  was  perfectly  sober,  there  was  a 
degree  of  imbecility  about  him.  When  he  went  to  re- 
ceive his  annuity,  the  Defendant  (under  whose  care  he 
had  been  placed  by  his  father)  accompanied  him ;  and 
he  handed  over  the  money  to  the  Defendant  to  keep  for 
him.  Therefore,  the  Defendant  received  the  money  in 
a  fiduciary  character ;  and,  having  so  received  it,  he  be- 
came liable  to  account  for  it. 
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It  may  be  true  that  there  are  certain  classes  of  per- 
sons whom  a  court  of  equity  will  not  compel  to  account ; 
such  as  servants  entrusted  with  money  for  the  payment 
of  tradesmen's  bills ;  but  they  are  merely  the  channels 
through  which  the  money  is  to  pass.  Here,  however, 
the  Defendant  was,  for  five  years,  in  the  habit  of  receiv- 
ing and  paying  money  on  Edenden's  account ;  and,  if  I 
were  not  to  hold  that  such  conduct  made  him  liable  to 
account,  I  should  subvert  the  principles  upon  which  this 
Court  has  acted  ever  since  the  time  of  Lord  Eldon. 

Therefore,  there  must  be  a  decree  for  an  account  from 
the  death  ofJEdenden  the  father,  with  costs;  but,  as  the 
Plaintiff  has  entered  into  a  great  deal  of  unnecessary 
evidence,  he  must  pay  the  costs  of  that  evidence. 


Vol.  XV. 
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NEATE  V.  PINK. 
1846:  Ex  parte  T.   FLETCHER   and   J.   B.   YATES,  of 

1st  December.  Liverpool,  Merchants. 

* V ' 

Jurisdiction.  JOHN  HIATTy  the  testator  in  the  cause,  was  the 

Petition.  owner  of  one  moiety  of  a  plantation  in  Jamaica,  called 

Practice.  Fellowship   Hall;    and    Fletcher  and    Yates  were  the 

A  testator  died  owners  of  the  other  moiety.     After  the  testator's  death, 

seised  of  a  they  granted  a  lease  of  their  moiety  to  John  Pink,  who 

plaiUationln  ^^  ^"  possession  of  the  other  moiety  as  the  trustee  of 

Jamaica.    A.  the  testator's  will.     Pink  died  before  the  lease  expired. 

and  B.y  the         Qn  his  death,  his  executors  entered  into  possession  of 
owners  of  ihe         .  /.    ,        ,  .  ^    n  •  •  j 

other  moiety,      ^"^  entirety  of  the  plantation,  and,  for  some  time,  paid 

granted  a  lease    the  rent  reserved  by  the  lease;  but,  afterwards,  they 

tee  and  ex^cu"-*'  discontinued  to  pay  it     Whilst  they  were  in  possession, 

tor  of  the  testa-  the  suit  mentioned  in  the  title  to  this  case,  was  instituted 

tor's  will.    He     (,„  parties  interested  under  the  testator^s  will :  and,  in 
died  before  the       -^    '^  ^  ,  ,    .     .  . . 

lease  expired.      pursuance  of  an  order  made  in  it,  certain  persons  resid- 

After  his  death,  ing  in  Jamaica,  were  appointed  managers  and  receivers  of 

rSent^'fr'"''    ^^^  testator's  estates,  and  John  Horsley  Palmer,  a  lne^ 

Jamaica  were      chant  in  JLondon,  was  appointed  receiver  and  consignee  of 

appointed  re-  the  profits  and  produce  of  those  estates.  The  Plainliffi 
ceivers  and  i--         1  ..i<r^  ^  ^^  .» 

managers  of  the  ^hen  instituted  a  suit  in  the  Court  of  Chancery  m  J«- 

testator's  es-  maica,  under  which  the  receivers  and  managers  appoint- 
*n  th'i  "country  ^^  ^^  before  mentioned,  were  let  into  possession  of  the 
forthecxecuiion  whole  of  the  testator's  estates,  including  his  moiety  of 
of  the  trusts  of 

the  will ;  and  a  merchant  in  London  was  appointed  consignee  and 
receiver  of  the  produce  of  the  estates.  The  managers  and  receivers 
took  possession  of  the  entirety  of  the  plantation,  and  shipped  the 
produce  to  the  consignee,  but  did  not  pay  A.  and  B.  any  rent. 
A.  and  B.,  though  not  parties  to  the  suit,  petitioned,  in  it,  to  be 
paid  the  arrears  of  rent  due  to  them,  out  of  the  funds  in  the 
cause,  which  had  arisen  from  the  balances  paid  in  by  the  con- 
signee. 

The  Court  directed  a  preliminary  inquiry,  with   a  view  to 
granting  the  prayer  of  the  petition. 
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the  FeUowship  Bail  plantation ;  and  they  took  posses- 
sion of  the  other  moiety  also,  and  worked  the  entirety 
of  the  plantation  and  consigned  the  produce  of  it  to 
Palmer,  without  distinguishing  between  the  produce  of 
the  moiety  which  belonged  to  Fletcher  and  Yates,  or 
paying  them  any  rent  in  respect  of  such  moiety.  Under 
those  circumstances,  Fletcher  and  Yates  brought  an  ac- 
tion, in  Jamaica^  against  the  managers  and  receivers  of 
the  testator's  estates,  for  the  use  and  occupation  of  their 
moiety  of  the  plantation ;  and  they  recovered  a  ver- 
dict»  bat  did  not  enforce  it,  because  they  were  advised 
thaty  to  do  BO,  would  be  a  contempt  of  the  Court  of 
Chancery.  However,  they  presented  a  petition  in  the 
Jamaica  suit,  and  obtained  an  order  by  which  they 
were  permitted  to  enter  into  possession  of  their  moiety 
of  the  plantation ;  and  the  Master  was  directed  to  as- 
certain what  compensation  ought  to  be  made  to  them 
for  the  use  and  occupation  of  it ;  and  the  managers  and 
receivers  of  the  testator's  estates  were  ordered  to  pay 
the  amount,  when  ascertained,  out  of  any  monies  then 
m,  or  thereafter  to  come  to  their  hands,  in  respect  of 
those  estates.  But,  as  there  never  had  been,  nor  was  it 
likely  that  there  ever  would  be,  any  fund  standing  to 
the  credit  of  the  suit  in  Jamaica,  Fletcher  and  Yates, 
instead  of  prosecuting  the  last-mentioned  order,  pre- 
sented a  petition,  in  the  suit  in  this  country,  praying 
that  an  agreement,  which  they  had  entered  into  with 
^me  of  the  parties  to  that  suit,  to  accept  2000  L  in 
Satisfaction  of  their  claim,  might  be  carried  into  effect, 
and  that  the  2000  2.  might  be  paid  to  them  out  of  the 
itinds  in  the  cause,  which  had  arisen  from  the  balances 
ftom  time  to  time  paid  in  by  the  consignee  and  receiver 
iQ  London  and  from  the  compensation  money  for  the 
slaves  on  the  plantation ;  but,  if  the  Court  should  be 
of  opinion  that  the  compromise  ought  not  to  be  carried 
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1846.  into  effect,  then  that  the  Master  might  be  directed  to 

"^        '  inquire  and  state  what  was  justly  due  and  owing,  to 

Neate  ^i^g  petitioners,  from  the  testator's  estate,  in  respect  of 
the  matters  before  mentioned,  and  tliat  the  amount  to 
be  found  due  might  be  paid  to  them  out  of  the  funds  in 
the  cause. 

On  the  petition  coming  on  to  be  heard,  the  Counsel 
for  the  Respondents  objected  that,  as  Fletcher  and 
Yates  were  not  parties  to  the  suit,  they  could  not  pre- 
sent a  petition  in  it;  but  must  either  file  a  bill  in  order 
to  obtain  what  they  asked  by  their  petition,  or  most 
wait  until  the  suit  should  be  heard,  and  then  apply  to 
the  Court  for  leave  to  go  in  under  the  decree  and  be  ex- 
amined pro  interesse  suo:  and  thatj  at  all  events,  it 
would  be  premature  to  make  any  order  in  favour  of  the 
petitioners,  in  the  present  state  of  the  cause. 

The  VlCB-CHANCBIiLOR: 

The  persons  who  were  in  possession  of  the  petitioners* 
moiety  of  the  plantation,  were  the  officers  of  the  Court; 
and  it  is  perfectly  plain  that  the  petitioners  could  not 
deal  with  them  as  they  might  have  done  with  persons 
not  sustaining  that  character.  Indeed,  it  appears,  from 
the  petition  and  the  affidavits  in  support  of  it,  that  all 
the  proceedings  which  they  took  to  obtain  their  rights, 
were  ineffectual.  Where  the  Court  has  been  in  posses- 
sion of  a  stranger's  land  by  its  officers,  and  has  derived 
profit  from  it,  but  has  not  paid  him  any  rent  or  made 
him  any  other  remuneration,  it  never  ought  to  be  made  a 
question  whether  the  Court  should  do  justice  to  him* 
If  any  nobleman  or  gentleman  had  occupied  the  laud 
of  another  by  his  steward,  he  would  not  hesitate,  on  ap- 
plication being  made  to  him,  to  satisfy  the  owner  for  the 
use  and  occupation  of  his  land.     Ought,  then,  this 
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Court  to  set  an  example  of  dishouesty,  and  refuse  to  1846. 

compensate  the  petitioners  for  the  occupation  of  their 

property,  merely,  because  they  happened  to  be  prevented, 

by  a  legal  difficulty,  from  asserting  what  was  their  plain  Pink 

right? 

The  order  which  I  shall  make  in  this  case,  is  that  it 
be  referred  to  the  Master  to  inquire  and  state  whether 
any  and  what  sum  or  sums  of  money  paid  into  this 
Court  in  this  cause,  by  Mr.  Horsley  Palmer,  the  Lon- 
don consignee  and  receiver,  has  or  have  arisen  from  the 
produce,  proceeds,  or  profits  of  the  petitioners'  moiety 
of  the  Fellowship  Hall  plantation ;  and  that,  until  the 
Master  shall  have  made  his  report  or  until  further  order, 
no  funds  standing  to  the  credit  of  this  cause,  shall  be 
paid  out,  without  notice  to  the  petitioners ;  and  1  shall 
give  the  Master  liberty  to  state  special  circumstances, 
and  reserve  further  directions  on  the  petition,  and  the 
consideration  of  the  costs  of  it;  with  liberty  to  apply*. 

Mr.  BetheU,  Mr.  Stuart,  Mr.  James  Parker,  Mr. 
RoU,  Mr.  Piggott,  Mr.  John  Bai/y,  and  Mr.  Hardy, 
were  the  counsel  in  the  case. 

*  In  Wastell  v,  Leslie,  a  lady  entitled  10  an  annuity, 
which  the  receiver  in  the  cause  was  directed  to  pay  to  her, 
charged  it  with  the  re-payment  of  100  /.  lent  to  her  by  one 
Carter^  who,  some  time  afterwards,  presented  a  petition  in 
the  cause,  praying  that  the  receiver  might  be  directed  to 
pay  him  the  100  /.  out  of  the  monies  coming  to  the  an- 
nuitant. 

Mr.  James  Parker,  and  Mr.  Heathfield,  supported  the 
petition,  and  Mr.  BetheU  opposed  it  on  behalf  of  the  an- 
nuitant. 

Tlie  Vice-Chancellor  held  that,  as  the  lady  appeared 
bj  counsel  and  opposed  the  petition,  he  had  no  jurisdiction 
to  make  the  order ;  but  that  a  bill  must  be  filed. 

6th  November,  1846. 
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1846: 


COOPER  V.  WEBB. 


16th  and  17th  rit  ^  ..,«,,,    , 

December.  ^  ^^  PlaintiflF  sued  on  behalf  of  himself  and  all  the 

1847:  other  shareholders  in  a  railway  company,  except  the 

11th  January.  Defendants. 


Pieadiitg, 
Parties, 
Joint-stock 
Company* 
Eaihoa^ 
Company, 

Demurrer, 


The  company  was  formed  for  making  a  railway  from 
York  to  Lancaster,  and  was  provisionally  registered  in 
1845.  The  capital  was  to  be  1,600,000/.,  in  64,000 
shares  of  26  /.  each.  The  Defendants  were  the  mem- 
bers of  the  committee  of  management  of  the  company; 
and  the  bill  alleged  that  they  took  upon  themselves  the 
entire  management  of  its  affairs ;  that  the  Plaintiff,  after 
he  had  paid  the  deposit  on  his  shares  and  executed  the 
subscribers'  agreement  and  the  parliamentary  contract, 
way;  but,  some  discovered,  and  the  fact  was  that  the  Defendants  might 
have  disposed  of  all  the  shares  in  the  company;  but 
that  they  had  disposed  only  of  52,320,  including  those 
which  they  had  retained  for  themselves,  and  that  that 
number  of  shares,  even  if  the  full  amount  thereof  had 
been  paid,  would  have  been  greatly  insufficient  to  enable 
andainhe^her  ^^^^  ^^  prosecute  the  undertaking.  The  bill  then  set 
shareholders,  forth  the  parliamentary  contract  from  a  copy  in  the 
except  the 

members  of  the  managing  committee,  who  were  made  Defendants, 
praying  for  an  account  of  the  monies  received,  and  the  expenses 
properly  incurred,  by  the  Defendants,  on  account  of  the  com- 
pany; that  the  Plaintiff,  and  the  other  shareholders,  might  be  de- 
dared  liable  to  contribute  to  such  expenses  in  proportion  to  the 
number  of  their  shares,  or  in  such  other  proportion  as  the  Court 
should  think  just ;  and  that  such  proportion  might  be  deducted 
out  of  the  deposits  on  their  shares,  and  the  residue  be  repaid  to 
them;  and  that  the  surplus  oj  the  monies  in  the  hands  of  the  Defend- 
ants, after  discharging  the  debts  and  liabilities  of  the  company, 
might  be  applied  in  aid  of  the  objects  of  the  suit,  as  the  Court 
should  direct, 

A  demurrer  io  the  bill,  for  want  of  equity  and  want  of  parties, 
was  overruled. 


A  joint-stock 
company  was 
formed  for 
making  a  rail 


wards,  the  pro- 
ject was  aban- 
doned.    One 
of  the  share- 
holders then 
filed  a  bill,  on 
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Plaintiff's  possession^  and  alleged  that,  at  the  date  of 
that  instrament,  the  Defendants  well  knew,  and  the  fact 
was  that  the  allotment  of  shares  which  they  had  made, 
was  insufficient  to  raise  the  capital  necessary  for  the 
formation  of  the  railway,  and  that  it  had  become  and 
was  then  wholly  out  of  their  power  to  carry  out  the  ob- 
jects of  the  company,  and  that  the  purposes  for  which 
the  company  was  proposed  to  be  established,  were  then 
frustrated  and  had  become  impracticable ;  and  that  the 
Defendants  ought  then  to  have  stopped  the  further  pro- 
secution of  the  undertaking,  and  to  have  returned,  to  the 
Plaintiff  and  the  other  shareholders  on  whose  behalf  the 
Plaintiff  sued,  the  deposits  paid  by  them  on  their  shares, 
after  deducting  a  proper  proportion  for  their  share  of  the 
preliminary  expenses ;  but,  they  proceeded  with  the  un- 
dertaking, and  caused  surveys  to  be  made  and  plans  and 
sections  to  be  prepared  of  parts  of  the  proposed  line, 
and  incurred  other  expenses,  the  whole  of  which  were 
useless  and  improper;  and  they  applied  to  Parliament 
for  an  act  to  authorize  the  construction  of  the  railway, 
bat  their  application  was  rejected  for  non-compliance 
with  the  standing  orders  of  the  House  of  Commons : 
whereupon  they  resolved  to  abandon,  and  did  abandon 
the  undertaking,  and  published  advertisements  stating 
that,  in  accordance  with  the  wishes  of  the  majority  of 
the  proprietors,  they  had  determined  to  dissolve  the  com- 
pany and  to  return,  to  the  shareholders,  thirty  shillings 
per  share*^,  on  their  signing  a  deed  of  dissolution  and  re- 
lease ;  but,  as  the  Defendants  refused  to  render  any  ac- 
count of  their  receipts  and  payments  in  respect  of  the 
Undertaking,  the  Plaintiff  and  the  shareholders  on  whose 
behalf  he  sued^  refused  to  execute  the  deed. 


1846. 


Cooper 

V. 

Webb, 


*  The  deposit  on  each  share  was  'i/«  125.  6^« 
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Cooper 
Webb. 


The  bill  charged  that,  under  the  circumstances  stated, 
the  company  ought  to  be  dissolved  and  the  ajffmns  thereof 
wound  upy  and  the  accounts  taken  under  the  direction  of 
the  Court ;  and  that,  in  taking  such  accounts,  the  De- 
fendants ought  not  to  be  allowed  to  charge  or  retain, 
out  of  the  monies  received  by  them  for  deposits  on 
shares,  any  expenses  which  they  had  incurred  in  prose- 
cuting the  undertaking  after  they  knew  it  had  failed; 
that,  if  the  Defendants  had,  as  they  alleged,  expended 
:)6,853/L  on  account  of  the  company  (but  which  the 
Plaintiff  did  not  admit),  the  amount  of  the  deposits  re- 
ceived by  them  was  suflBcient  to  leave,  in  their  hands, 
a  balance  of  22,007  L  after  deducting  the  36,853  JL  and 
paying  the  thirty  shillings  per  share  which  they  had  of* 
fered  to  return  to  the  shareholders :  that  the  Defendmdt 
improperly  and  fraudulently  allotted  or  otherwise  disposed 
of  a  great  number  of  shares  to  the  directors  of  other  raU- 
wag  companies,  in  consideration  of  shares  in  such  other 
companies  being  allotted  to  themselves  ;  and  that  no  mo- 
nies were  ever  paid,  by  way  of  deposit  or  otherwise,  in  re- 
spect  of  the  shares  which  they  so  allotted  to  the  directors 
of  other  companies,  although  the  same,  or  the  letters  of 
allotment  or  scrip  for  the  same,  were  sold  in  the  market; 
that  the  value  of  the  shares  so  allotted,  amounted  to  a  verrj 
large  sum  of  money,  which  was  lost  to  the  Plaintiff'  and 
the  other  shareholders  on  whose  behalf  he  sued,  through 
such  fraudulent  allotment  i  that  an  account  ought  to  be 
taken  of  all  the  dealings  and  transactions  of  the  Defend- 
ants on  behalf  of  the  company,  and  of  all  monies  received 
by  them  for  deposits  on  shares  or  otherwise  on  account 
of  the  company,  and  of  ail  expenses  properly  incurred 
and  paid  by  them  in  managing  and  conducting  the  affairs, 
of  the  company  and  promoting  the  formation  thereof; 
and  that  a  rateable  distribution  of  such  expenses  ought  to 
he  made  upon  the  Plaintiff  and  the  other  shareholders  0^ 
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hose  behalf  he  sued,  in  such  proportion  as  the  number  1846. 

r  shares  in  the  company  held  by  the  PlaintiflFand  such      '         ^ 
ther  persons  as  aforesaid,  bore  to  64,000,  being  tlie         Cooper 
hole  number  of  shares  originally  proposed  to  be  allot-  ^ 

k1  ;  and  that  such  proportion  ought  to  be  deducted  from 
le  sums  paid,  by  the  Plaintiff  and  such  other  persons 
9  aforesaid,  for  deposits  on  their  shares ;  and  that  the 
»idue  of  such  deposits  ought  to  be  repaid,  to  the  Plain- 
ff  and  such  other  persons  as  aforesaid,  by  the  Defend- 
Dts ;  and  that  the  outstanding  monies  and  assets  of  the 
^mpany,  and  particularly  the  balance  then  in  the  hands 
f  or  due  from  the  Defendants,  ought  to  be  got  in  and 
aid  and  transferred  into  Court  to  the  credit  of  the  cause, 
7  be  applied  in  aid  of  the  objects  of  the  suit  as  the  Court 
kould  direct:  that  the  number  of  shareholders  on  whose 
ehalf  the  Plaintiff  sued,  was  so  great,  and  their  rights 
nd  liabilities  were  so  subject  to  change  and  fluctuation 
y  death  and  otherwise,  that  it  would  not  be  possible, 
rithout  the  greatest  inconvenience,  to  make  them  par- 
ies to  the  suit;  and  that,  to  do  so,  would  render  it  im- 
ossible  to  bring  the  suit  to  a  termination ;  and  that,  in 
act,  the  Plaintiff  was  ignorant  of  the  names  and  ad- 
Iresses  of  such  shareholders;  and  that  their  interests, 
o  far  as  regarded  the  relief  sought  and  the  accounts 
hereafter   required,  were   identical  with  those  of  the 
Plaintiff;  and  that  none  of  them  had  interests  adverse 
o  those  of  the  Plaintiff,  in  respect  of  the  matters  men- 
ioned  in  the  bill,  or  in  respect  of  the  property  of  the 
u>mpany  or  the  surplus  thereof;  and  that  all  theshare- 
[lolders  (other  than  the  Defendants)  were  fully  repre- 
sented by  the  Plaintiff,  and  had  a  common  interest  in 
obtaining,  and  consented  and  agreed  to  the  relief  there- 
by prayed. 

The  bill  prayed  that  it  might  be  declared  that  theob- 
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1846. 


Cooper 

V. 

Webb. 


jects  and  purposes  for  which  the  company  was  proposed 
to  be  established,  had  failed  through  the  neglect  and 
misconduct  of  the  Defendants,  and  that  they  were  not 
justified  in  prosecuting  the  undertaking  after  the  failure 
thereof;  and  that  it  might  be  declared  that  the  Defend- 
ants were  not  entitled  to  pay,  deduct  or  retain,  out  of 
the  funds  of  the  company,  any  expenses  incurred  in 
prosecuting  the  undertaking  subsequent  to  the  £ulure; 
and  that  an  account  might  be  taken  of  all  monies  re- 
ceived by  or  by  the  order  or  for  the  use  of  the  De- 
fendants, on  account  or  on  behalf  of  the  company,  and 
of  their  application  thereof;  and   that  the  Defendants 
might  be  chained  with  and  ordered  to  repay  all  monies 
which   should   appear  to   have   been   improperly  paid 
by  them  out  of  the  funds  of  the  company ;  and  that 
an  account  might  also  be  taken  and  the  amount  as- 
certained of  all  costs,  charges  and  expenses  which  had 
been  properly  incurred,  paid,  or  sustained,  by  the  De- 
fendants or  on  their  behalf,  as  the  committee  of  manage- 
ment of  the  company,  in  or  about  the  conduct  or  ma- 
nagement of  the  affairs  of  the  company,  and  the  promo- 
tion thereof;  and  thai  the  Plaintiff  and  the  other  short- 
holders  in  the  company  on  whose  behalf  he  suedy  might  k 
declared  liable  to  contribute  such  proportion  of  the  amouut 
of  the  said  expenses  as  the  number  of  shares  field  by  him 
and  such  other  persons,  bore  to  64,000  (the  whole  number 
of  shares  into  which  the  capital  of  the  company  was  pro- 
posed and  intended  to  be  divided),  or  such  other  propoT' 
tion  of  the  said  expenses  as  the  Court  should,  under  ike 
circumstances,  dec/are  to  be  just;  and  that  the  proportioD 
of  the  said  expenses,  so  to  be  attributed  to  the  shares 
held  by  the  Plaintiff  and  the  other  persons  on  whose  be- 
half he  sued,  might  be  deducted  out  of  the  monies  paid 
by  way  of  deposit  on  the  said  shares ;  and  that  the  resi- 
due of  the  said  deposits  might  be  repaid  to  the  Plaintiff 
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and  the  other  shareholders  on  whose  behalf  he  sued ;  and 
that  an  account  might  be  taken  of  the  monies  and 
fiinds  of  the  company  remaining  in  the  hands  or  at  the 
disposal  of  the  Defendants ;  and  that  the  said  monies 
and  funds  might  be  applied  in  payment  of  the  debts  and 
liabilities  properly  incurred,  by  the  Defendants,  on  behalf 
of  the  company,  if  any  such  remained  outstanding ;  atid 
that  the  residue  thereof  might  be  paid  and  applied  in  aid 
of  the  objects  of  the  suit,  in  such  manner  as  the  Court 
should  direct;  and,  if  necessary,  that  a  receiver  might  be 
appointed  to  collect  and  get  in  the  outstanding  monies 
and  assets  of  the  company ;  and  that,  in  the  meantime, 
the  Defendants  might  be  restrained  from  receiving  or 
demanding  payment  of  any  of  the  said  outstanding  mo- 
nies and  assets,  and  from  interfering  or  intermeddling 
therewith,  in  any  manner,  and  from  paying,  assigning, 
or  in  any  manner  parting  with  any  of  the  monies  or  as- 
sets of  the  company  which  were  then  in  their  possession 
or  power. 


1846. 


CoopBa 
Webb. 


fVebb  and  some  of  the  other  Defendants,  demurred  on 
the  following  (amongst  other)  grounds,  namely,  want  of 
equity,  and  because  all  the  shareholders  were  not  parties.. 


Mr.  Bethell,  Mr.  Stuart,  and  Mr.  Wielford,  in  support 
of  the  demurrer^  said  that  the  relief  prayed  by  the  bill 
coald  not  be  granted,  because  all  the  shareholders  in  the 
company  were  not  parties  to  it :  for,  first,  it  did  not  treat 
the  proposed  railway  as  a  bubble,  but  as  a  practicable 
and  beneficial  undertaking:  secondly,  that  it  prayed,  in 
express  terms,  or,  at  least,  in  effect,  that  the   com- 
pany might  be  dissolved  and  the  affairs  of  it  wound  up: 
thirdly,  that  it  sought,  not  what  would  be  beneficial  to 
the  shareholders  at  large,  but  to  subject  them  to  a  lia-> 
bility,  namely,  to  make  them  contribute  to  the  expenses 
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COOPEH 

V, 

Webb. 


incurred  by  the  Defendants :  and,  lastly,  that  it  asked 
for  the  direction  of  the  Court  as  to  the  mode  in  which 
the  residue  of  the  funds  in  the  hands  of  the  Defendants, 
after  satisfying  the  debts  and  liabilities  of  the  company, 
ought  to  be  applied.  They  cited  Long  v.  Yonge{a), 
Richardson  v.  Hastings  {b)j  Evans  v.  Stokes  (c\  Bkl^ 
ardson  v.  Larpent  (d),  Hichens  ▼.  Congreve  (e),  Deeksi, 
Stanhope  (f),  and  Wallworth  v.  Holt  (g),  which  they 
distinguished  from  the  present  case  on  the  ground  thit 
the  Plaintiff  in  that  case  carefully  abstained  from  pray- 
ing for  a  dissolution  of  the  partnership. 


Mr.  James  Parker  and  Mr.  Speed,  in  support  of  the 
bill  : 

The  case  before  the  Court  is  not,  like  Long  ▼.  Yongtt 
a  case  of  a  partnership,  but  a  case  in  which  the  Plain- 
tiff and  the  persons  on  whose  behalf  he  sues,  hafe 
placed  their  money  in  the  hands  of  the  Defendants,  for 
a  purpose  which  cannot  be  effected  :  fVyld  v.  Hop- 
kins (A),  Reynell  v.  Lewis  (t).  The  Defendants  have 
offered  to  return,  to  every  shareholder,  thirty  shillings  per 
share ;  therefore  the  funds  in  their  hands  are  more  than 
sufficient  to  repay  all  the  expenses  and  discbarge  all  the 
liabilities  which  they  have  incurred  on  account  of  the 
intended  company.  [The  Vice-Chancellor. — ^The  hill 
prays  that  the  persons  on  whose  behalf  the  Plaiutiff 
sues,  may  be  declared  to  be  liable  to  contribute  to  the 
expenses  properly  incurred  by  the  Defendants,  and  that 


(a)  AntCy  Vol.  II.,  p.  369. 
(6)  7  Beav,  301. 
(c)  1  Keen,  24. 
{d)  2  Youn.  &  Coll.  Ch. 
Ca.  507. 
(0  4  Ru88.  563. 


(/)  ^«/if,  Vol.  XIV.,  page 


57- 


{g)  4  Myl.  &  Or.  619. 
(h)  15  Mces.&Wels.Si;- 
(t)  Ibid. 
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a  certain  ]lh>portion  of  those  expenses  may  be  deducted 
out  of  the  deposits  paid  by  them :  is  there  any  substan- 
tial difference  between  asking  that  a  shareholder  may 
pay  a  certain  sum,  and  asking  that  it  may  be  deducted 
out  of  his  share  ?  Has  not  every  shareholder  a  right  to 
know  what  expenses  are  to  be  charged  against  him  ?  ] 
In  every  creditors'  suit  the  Court  ascertains  the  amount 
to  be  allowed  to  the  executors  for  their  expenses,  al- 
though one  creditor  sues  on  behalf  of  himself  and  others. 
One  creditor  or  one  shareholder  is  as  much  interested  as 
another  is,  in  diminishing  the  expenses  to  be  paid  out 
of  the  fund  on  which  he  has  a  claim.  There  is  precisely 
the  same  identity  of  interest  between  the  Plaintiff  in 
this  case  and  the  shareholders  whom  he  represents,  as 
there  is  between  the  PlaintiflF  in  a  creditors'  suit,  and  the 
persons  on  whose  behalf  he  sues.  In  Richardson  v. 
Hastings,  Lord  Langdale,  M.  R.,  says:  "The  prayer  of 
this  bill  is,  in  substance,  that  the  affairs  of  this  concern 
may  be  wound  up,  which  cannot  be  effected  unless  all 
the  questions  between  the  parties  are  first  settled  and 
decided.  It  appearing  then,  upon  the  bill,  that  ques- 
tions probably  may  arise  between  those  persons  on  whose 
behalf  the  bill  purports  to  be  filed,  they  cannot  be  set- 
tled in  their  absence."  What  questions  are  there,  in  this 
case,  between  the  persons  on  whose  behalf  the  Plaintiff 
Bues,  which  must  be  decided  and  settled  before  the  fund 
iD  the  hands  of  the  Defendants  can  be  cleared  ?  In 
Richardson  v.  Larpent,  some  of  the  absent  shareholders 
had  interests  adverse  to  those  of  the  Plaintiffs  on  the  re- 
X>rd ;  consequently,  that  case  has  no  application  to  the 
present ;  for,  here,  there  is  no  possibility  of  conflict  be- 
tween the  Plaintiff  and  the  shareholders  on  whose  behalf 
be  sues.  Besides,  the  last  paragraph  of  the  judgment 
n  that  case,  is  in  our  favour.     So  also  are  Wallworth  v. 


1846. 


Cooper 

V. 

Webb. 
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HoU,  and  JJeeks  v.  Stmkope.    The  latter  cAe  goes  the 
full  length  of  supporting  the  prayer  of  this  bill. 

Two  cases  which  have  been  recently  decided  by  Vice- 
chancellor  Knight  Bruce,  are  precisely  in  point :  FS- 
son  V.  Stanhope  {k\  and  Apperfy  v.  Page  (/). 

The  Vice-Chancellor.— The  prayer  of  the  bill  in  this 
case,  seems  to  have  been  copied  from  the  prayer  in  if- 
perly  v.  Page. 

Mr.  Bethell  replied. 

The  Vice-Chancellor. — Before  I  decide  this  case,  I 
should  like  to  consider  Wilson  ▼.  Stanhope,  and  Af- 
perhf  V.  Page*. 

The  Vice-Chancbllob: 
This  case  came  on  upon  a  demurrer,  and  it  was  stated 
to  me  that  the  bill  was  almost  a  counterpart  of  the  bill 
in  Apperly  v.  Page. 

Now  I  confess  that,  when  I  heard  the  argument,  mj 
opinion  was  very  much  against  the  demurrer.  Bot,  as 
I  was  told  that  the  bill  was  designedly  drawn  in  its  pre- 
sent form,  in  order  that  it  might  have  infused  into  it  all 
the  vital  and  saving  properties  which  were  found  to  ti" 


{k)  2  Coll.  629. 
(J)  The  decision  of  V.-C. 
Knight  Bruce,  was  affirmed 


by  Lord   Cottenham,  C,  in 
April  1 847.   See  1  Phjil.  Tfh 


*  Mr.  Speed  furnished  his  Honor  with  the  brief  in  ^ppeH^/ 
V.  Page. 
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the  bill  in  Apperly  v.  Pagty  I  thought  it  right  to 
over  the  bill  in  Apperly  v.  Page ;  that  is  to  say,  I 
lared  the  bill  in  that  case  with  the  bill  in  this ;  and 
T  there  was  a  case  in  which  one  bill  coincided  with 
ler,  this  is  the  case ;  because,  excepting  the  parti- 
facts  whichy  of  necessity,  would  be  different  in  the 
^asesy  I  cannot  see  a  particle  of  difference  between 
reneral  case  in  Apperly  v.  Page^  and  the  general 
in  Cooper  v.  Webb.  Therefore,  I  am  absolutely 
d  by  the  decision  in  Apperly  v.  Page^  even  if  my 
opinion  did  not  (though,  in  fact,  it  does)  concur 
the  judgment  in  that  case. 
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V, 

Webb. 


insequently,  I  shall  overrule  the  demurrer. 


le  Defendants  appealed  to  the  Lord  Chancellor. 
he  hearing  of  the  appeal,  it  was  objected  that,  if,  as 
kU  charged*,  the  Defendants  had  fraudulently  al- 
i  shares  to  the  directors  of  other  railway  compa- 
in  consideration  of  shares  in  such  other  companies 
I  allotted  to  themselves,  the  allottees  would  be 
ly  liable  with  the  Defendants  as  participators  in  the 
1,  and,  therefore,  that  they  ought  to  have  been  made 
indants. 

lie  Lord  Chancellor,  after  observing  that,  as  the  bill 
red  that  the  adventure  had  ceased,  the  case  came 
in  the  other  cases  that  had  been  decided,  said  :  ''As 
le  directors  of  the  other  companies,  it  appears  to  me 
the  allegation  with  regard  to  them,  is  introduced  for 
purpose  of  making  out  a  case  against  those  who 


Ante,  page  456. 
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1846. 


Cooper 
Wbbb. 


were  directors  in  this  company,  shewing  the  mode  in 
which  those  who  are  the  alleged  directors  misconducted 
themselves  to  the  cestui  que  trusts.     If  tliey  have  done 
so,  they  have  incurred  a  responsibility  which,  in  the 
progress  of  the  cause,  must  be  established,  to  make  them 
liable  for  some  contribution  for  the  benefit  of  the  joint 
shareholders ;  a  contribution  which  those  who  purchased 
shares  from  them,  would  be  just  as  much  entitled  to  par-^-^ 
take  of,  as  those  who,  in  the  commencement  of  the  com- — 
pany,  bought  the  shares  in  the  market.     Consequently^^ 
the  attempt  to  distinguish  this  case  from  the  cases  r^^ 
ferred  to,  is  not  successful/' 


Appeal  dismissed  with  cost8^ 

*  See  4  Railway  Cases,  582. 


In  re  LUNN'S  CHARITY. 

New  trustees  of  a  suip  of  stock  were  appointed,  in 
consequence  of  all  the  former  trustees  being  dead.  The 
longest  liver  of  them  died  intestate ;  but  no  administra- 
tion had  been  taken  out  to  his  estate,  and  his  son  and 
sole  next  of  kin  refused  to  administer  to  him.  Under 
those  circumstances,  an  order  was  obtained  under  H 
The  survivor  of  ^®^'  ^  &  1  Will.  4,  c.  00,  s.  10,  directing  certain  offi- 
four  trustees  of   cers  of  the  Bank  of  England  to  transfer  the  stock  into 

ttsurn  of  stock     ^,^^  n^mes  of  the  new  trustees.     The  Bank,  however, 

died  intestate,  ' 

and  bis  sole 

next  of  kin  refused  to  administer  to  him. 

Held  that  the  case  was  not  wittiin  the  10th  section  of  1 1  Geo.  4 
&  1  Will.  4,  c.  60,  and,  therefore,  the  Court  could  not  hppoint  a 
person  to  transfer  the  stock. 


1847: 
15th  January. 

Transfer  of 
Stock. 

Stat.  11  Geo.  A 
^  1  Will.  4, 
c.  60,  8.  10. 
Construction. 
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would  not  permit  the  transfer  to  be  made,  on  the  ground  1846. 

that  the  case  was  not  within  the  10th  section  of  the 

act. 


The  question  was  discussed  by  Mr.  Malins,  who  sup- 
ported the  order,  and  by  Mr.  Raundell  Pahner,  who 
appeared  for  the  Bank. 

Mr.  Malins  cited  Exports  Hagger  (a),  Ex  parte  Win- 
ter  (6),  Cockett  v.  Pugh  (c),  and  refeiTed  to  the  interpre- 
tation-clause in  the  act,  by  which  the  provisions  relating 
to  an  executor  are  extended  to  an  administrator. 

The  Vtce^Chancelhr  said  that  the  cases  cited  did  not 
apply,  for  they  related  to  executors;  that  executors 
derived  their  title  under  the  wills  of  their  testators; 
and,  notwithstanding  they  might  not  have  proved,  they 
retained  the  executorial  character  until  they  renounced 
probate ;  but  the  next  of  kin  of  an  intestate  had  no  por- 
tion of  representative  character  vested  in  him  until  he 
took  out  administration  to  the  intestate ;  and,  therefore, 
the  case  was  not  within  the  act. 

The  Lord  Chancellor  affirmed  his  honor's  decision, 
saying  that  the  words  nsed  in  the  act  were :  *'  or  in  the 
name  of  whose  testator,'*  and  that  he  had  no  power 
beyond  what  the  act  gave  him. 

(a)  1  Beav.  98.  (3)  5  Huss.  284.  (c)  6  Beav.  293. 


In  re  Lumm's 
Charity. 
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,847:  KEVILL  V.  DAVIES. 

18th  January.      r  .^        ^ 

^ . i     JAMES  KEVILL  was  tenant  for  life   of  estates 

Apportionment,  which,  subject  to  his  life-estate  and  to  a  term  for  raising 

Tenant  in  tail    portions  for  his  daughters  and  younger  sons,  were  limited 

^^^       '  to  his  first  and  other  sons  successively  in  tail.     He  died 
man,  •' 

Rents.  in  1837,  leaving  two  sons  and  a  daughter  surviving. 

Stat.  1 1  Geo.  2,  At  his  decease,  the  estates  were  held  6y  yearly  tenanis, 

c.  19. 

A.,  on  his 
father's  death, 
became  tenant 
in  tail  in  pos- 
session of  es- 
tates, with  re- 
mainder to  his 
younger  bro- 
ther in  tail. 
After  the 
father's  death, 
a  suit  was  in- 


under  parol  demises ;  and  no  alteration  was  made  in  the 
tenancy  after  his  death.  The  suit  was  instituted  on  be- 
half of  his  three  children,  all  of  whom  were  infiemts ;  and 
a  receiver  of  the  rents  of  the  estates  was  appointed  under 
the  decree.  Afterwards,  on  the  30th  of  June,  1844,  the 
eldest  son  died  under  twenty-one  and  without  issue; 
and,  there  being  a  fund  in  Court,  which  had  arisen  from 
the  rents  of  the  estates  paid  in  from  time  to  time  by  the 
receiver,  the  administratrix  of  the  deceased  presented  a 
petition  stating  that  the  parol  demises  and  the  interestt 
stituted,  on  be-  of  the  tenants  under  them,  determined  on  the  decease  of  the 
eldest  son,  and  praying  that  the  amount  of  the  rents  ac- 


his  younger 
brother  (both 
of  whom  were 
infants),  and  a 
receiver  of  tlie 
rents  of  the 
estates  was 
appointed.  The 
younger  bro- 
ther was  made 
a  party  to  that 
suit,  as  being 

entitled  to  a  portion  out  of  the  estates.  A.  died  under  twenty- 
one,  and  without  issue.  At  his  death,  the  estates  were  held,  as 
they  had  been  ever  since  his  father's  death,  £y  yearly  tenants 
under  parol  demises. 

Held  that  A.'s  administratrix  was  entitled  to  a  proportionate 
part  of  the  rents  which  were  accruing  due  at  his  death. 


crued  during  his  lifetime,  including  a /Trqpor^'oito/e/xir^ 
thereof  down  to  the  day  of  his  decease,  might  be  paid  to 
her,  as  his  administratiix,  out  of  the  fund  in  Court 

Mr.  Sidebottom,  in  support  of  the  petition: 
I  admit  that  this  case  is  not  within  the  recent  Appor- 
tionment Act  (4  8c  5  Will.  4,  c.  22) ;  for  the  tenants 


^ 


Kevill 
v. 
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leld  the  estates  under  demises  by  parol  (a)  only;  but  it  1847. 

s  within  the  equity  of  the  11  Geo.  2,  c.  19.     This  de- 

)eDd8  upon  the  question  whether  the  parol   demises 

fhich  were  constructively  made  by  the  receiver  during        -.^' 

be  life  of  the  deceased  son,  the  first  tenant  in  tail,  ought 

o  be  considered  as  taking  effect  out  of  the  joint  interest 

»f  him  and  his  younger  brother,  the  second  tenant  in 

ail^  or  out  of  his  interest  alone.     If  the  former,  the  de- 

oiaes  did  not  determine  on  the  death  of  the  first  te- 

lant  in  tail :  Co.  Litt.  45.  a.     If  the  latter^  the  demises 

lid  determine  upon  the  happening  of  that  event ;  and 

hen  this  would  be  a  case  of  apportionment  within  the 

quity  of  the   act  of  11  Geo.  2:    Paget   v.   Gee{b), 

llie  tenant  in  tail  in  remainder,  was  not  made  a  party 

0  the  suit  on  account  of  that  remainder,  but  merely 

lecause  he  was  entitled  to  a  portion,  as  a  younger 

hild,  and  for  the  protection  of  his  interest.     If  the  bill 

lad  been  filed  by  the  first  tenant  in  tail  only,  then, 

learly,  the  receiver's  demises  would  have  determined 

»n  his  death,  and  his  estate  would  be  entitled  to  the  be- 

lefit  of  the  apportionment.    That  estate  cannot  be  pre- 

udiced  by  the  remainderman  in  tail  being  made  a  party 

0  the  suit,  to  the  institution  of  which  he  could  not  be 

in  assenting  party  by  reason  of  his  infancy.     Any  con- 

racts,  such  as  for  opening  mines  or  cutting  timber, 

whether  made  by  the  receiver  or  under  the  direction  of 

he  Court,  would  have  been  made  with  a  view  to  the  in- 

erest  of  the  first  tenant  in  tail  only,  and  the  tenant  in 

dl  in  remainder  would  not  have  been  allowed  to  object 

0  the  contracts,  however  his  interest  might  be  affected 

•y  them.     In  fact,  the  Court  always  considers  a  tenant 

(a)  See  In  re  Marhbyy  4      Swans.  694.   See  also  Ftfrwon 
4yl.  &  Cr.  484.  V.  Vernon,  2  Bro.  C.  C.  659, 

(6)  Ambler,  198;  S.  C.  3 

Ii2 
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in  tail  in  possesion,  as  having  the  whole  interest  in  the 
estate ;  and  if,  in  this  case,  the  remainderman  in  tail 
had  been  made  a  Defendant  in  respect  only  of  bis  estate 
in  remainder,  he  might  have  demurred  to  the  bill  aa 
being  an  unnecessary  party. 

Mr.  J.  D.  Chambers,  ibr  the  younger  son : 
The  tenancies  did  not  determine,  but  were  continued 
after  the  death  of  the  first  tenant  in  tail;  and,  thoefere, 
at  law,  the  rents  would  belong  to  the  tenant  in  tail  ii 
being  at  the  period  when  they  became  due  ;  and,  in  thii 
respect,  equity  must  follow  the  law. 

Mr.  Sidebottom^  in  reply : 
The  tenancies  did  not  continue  after  the  death  of  the 
first  tenant  in  tail,  but  the  interests  of  the  occupienof 
the  estates  must  be  considered  as  created  by  subseqaeBt 
demises. 


The  Vioe-Chancellor: 
The  rents,  in  this  case,  appear  to  me  to  be  apportioD- 


able. 
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In  the  Matter  of  an  ACT  of  the  10th  and  11th  VICT.        ^^^^ ' 

c.  96,  "  for  better  securing  Trust  Funds  and  for  the  * ^        '* 

Relief  of  Trustees ;"  and  in  the  Matter  of  the  Trustees  Trust  Funds. 

of  the  Marriage  Settlement  of  J.  B.  WOODS  and  Stat,  lo^  ii 

MARIA  FRANCES,  his  Wife.  ^^'  ^-  9^- 

Practice, 

By  the  above-mentioned  settlement,  the  sum  of  13,333  /.         -i""*^ 

6f.  Bd.  stock,  was  limited,  in  default  of  issue  of  the  mar-  ^i^le  to'a  sum  of 

riage,  to  J.  B.  Woods  absolutely.      He  died,  having  stock  depended 

bequeathed  the  stock  to  his  wife ;  and  she  presented  a  ^^^^„  ij^en  no 

petition  stating  her  husband's  will,  and  thai  there  was  issue  of  her 

no  issue  of  the  marriage,  and  praying  that  the  stock,  ^^^T'^V'**.^ 

which,  since  her  husband's  death,  the  trustees  had  trans-  y^tindy  presented 

ferred  into  Court  under  the  act,  might  be  transferred  to  a  petiuon 
1  stating  that 

^^^'  fact,  and  pray- 

ing that  the 

Mr.  Bethell  and  Mr.  Jolliffe  appeared  for  the  peti-  f^^fk.  (which 

•^       '^'^  ^         had  been  trans- 

tioner.  ferred  into 

Court  under  10 

All  the  statements  in  the  petition  were  verified  by  ^  ^x  ^eht  be 

affidavits.     But,  nevertheless,  transferred  to 

her. 

r«,     ,>         ^  nil  ,  The  Court, 

The  Vice-Chancellor  refused  to  make  any  order,  notwithstandmg 

until  the  fiaict  of  there  being  no  issue  of  the  marriage  the  petition  was 
had  been  found  by  the  Master:  and  he  directed  the  ^flj^faviu  re- 
Master  to  inqmre  and  state  as  to  that  fact.  ^sed  to  make 

the  order  until 
the  fact  on 
which  the  petitioner's  title  depended,  had  been  found  by  the 
Master^ 
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1848:  In  the  Matter  of  the  Trusts  of  the  Will   of  JOHN 

5th  and  8ih  SHARPE,  Esq.,  deceased :  and  in  the  Matter  of  the 

. °^*     /  ACT  of  the  10:h  and  1 1th  VICT.,  "  for  better  secur- 

Truit  Funds.  ^^S  Trust  Funds,  and  for  the  Relief  of  Tnistees.** 

'^'fVc/!  c.^e/  John  sharps,  the  testator  in  the  cause,  by  his 

Practice.  will  dated  the  12th  October  1829,  gave  2000/.  unto  and 

amongst  all  and  every  or  such  one  or  more  of  his  nephews 

sooo/.  to  ini8-  ^^^  nieces,  the  children  of  his  late  sister,  who  should  be 

tees,  in  trust  living  at  the  decease  of  his  wife,  or  the  lawful  issue  then 

for  such  of  his     jj^j       of  such  of  them  as  were  dead  at  the  date  of  his 

nephews  and  » 

nieces  as  should  will  or  should  be  dead  at  the  decease  of  his  wife,  in  such 

be  living  at  his     shares  and  proportions  as  his  wife  should  appoint,  and, 

and  the  issue  of   ^^  default  of  such  appointment,  amongst  all  such  nephews 

such  of  them  as    and  nieces  living  at  the  decease  of  his  wife,  and  the  law- 

dead'^  U  'on"     ^"'  ^^^"^  ^^^^  ''^'"^  of  such  of  his  nephews  and  nieces 
the  wife's  as  were  dead  at  the  date  of  his  will  or  should  be  dead  at 

death,  the  trus-    the  decease  of  his  wife,  equally,  share  and  share  alike ; 
aooo  /.  into  ^^^^  issue,  nevertheless,  taking  his,  her  or  their  parents 

Court,  under  10  share  only.  And  the  testator  gave  his  messuage,  laids 
t^  ^  ^'^V  ^'  ^^*  and  other  hereditaments  at  Great  Stanmore  in  Middesei, 
petition  was  to  trustees,  in  trust  for  his  wife  for  her  life,  and,  after  her 
presented  by  death,  in  trust  to  sell  and  to  pay  the  2000/.  out  of  the 
cfaim'ing^s'hares  pro^^^eds  :  and  he  appointed  his  wife  the  execu^z  of  his 
ofthe200o/.,a$  will, 
being  llie  issue 

of  a  deceased  nephew  of  the  testator,  and  praying  to  have  th^se 
shares  paid  to  them. 

The  Court,  notwithstanding  the  petitioners  submitted  to  bear 
the  costs  of  the  inquiries  necessary  to  ascertain  their  titby  con- 
sidered that  those  costs  ought  to  be  borne  by  the  testator's  estate; 
and  also  that  the  petitioners  might  be  entitled  to  interes:  on  their 
shares;  and,  therefore,  it  directed  the  inquiries,  but  without  pre- 
judice to  the  petitioners'  right  to  file  a  bill ;  and  it  reserved  the 
consideration  of  costs,  and  ordered  the  trustees  to  be  served  with 
the  order. 
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He  died  in  June  1834.      His  wife  died  in  September  1848. 

1847,  without  having  exercised  the  power  given  to  her 
by  the  will.     After  her  death,  the  trustees  sold  the  pre-  ^''  ^^^j^^l^^^l'  ^^ 
mises  devised  to  them,  and,  out  of  the  proceeds,  paid  the       Trustees. 
2000  L  into  the  Bank,  in  the  name  of  the  Accountant- 
General:  *'  In  the  matter  of  the  trusts  of  the  will  of  John 
Sharpe,  Esq.,  deceased." 

The  testator's  sister  had  nine  children.  Three  of  them 
died  before  his  widow,  without  issue.  Two  of  the  other 
six  were  still  living.  The  name  of  one  of  them  was  Ann 
Chislett.  The  others  died  in  the  widow's  lifetime  leav^ 
ing  issue. 

A  petition  was  presented  by  Ann  Chislett  and  by  the 
children  of  a  deceased  child  of  her  mother,  alleging 
that  the  20002.  had  become  divisible  into  six  parts, 
and  that  Ann  Chislett  was  entitled  to  one,  and  the  other 
petitioners  to  another  of  such  parts ;  and  praying  that 
the  Accountant-General  might  be  ordered  to  pay  one- 
sixth  of  the  2000/.  to  Ann  Chislett ^  and  another  sixth 
to  the  other  petitioners. 

Mr.  Malms,  in  support  of  the  petition,  asked  for  the 
necessary  inquiries  to  shew  that  the  petitioners  were  en- 
titled to  what  they  sought  by  their  petition,  and  added 
that  they  were  willing  to  bear  the  expense  of  those 
inquiries. 

The  Vice-chancellor  said  that  the  testator's  assets 
ought  to  bear  that  expense ;  and  that  it  could  not  have 
been  the  intention  of  the  legislature,  when  it  passed 
the  10th  and  11th  Vict.  c.  96,  to  throw  a  burden  upon 
cestui  que  trusts  which  they  were  not,  previously,  sub- 
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1848.         ject  to;  and,  therefore^  he  shonM  consult   the   Lord 

"^        '      Chancellor  before  he  made  any  order  on  Ae  petition. 
In  ^e  Matter  of 

Sharpb's  

Trustees. 
8th  May.  On  this  day,  His  Honob,  addressing  Mr.  Matins,  said: 

I  have  conferred  with  the  Lord  CAa»ce2/or  on  the  sok- 
ject  of  the  petition  on  which  you  appeared  a  few  days 
ago. 

It  strikes  me  that  a  qnestion  may  be  raised  whether 
the  petitioners  are  not  entitled  to  interest  ftom  the  time 
when  their  shares  ought  to  have  been  paid.  There  may 
be  also  a  question  whether  they  are  not  entitled  to  haie 
their  shares  paid  to  them,  free  fron  the  costs  of  the  in- 
quiries which  are  necessary  to  ascertain  who  are  entitled 
to  the  fund.  The  object  of  the  act  was^  VMrely,  to  ie> 
lieve  trustees.  It  never  was  the  intention  of  the  legisla- 
ture to  deprive  the  beneficial  takers  of  those  costs  and 
expenses,  which,  before  the  passing  of  the  act,  weald 
have  been  borne  by  the  general  assets  of  the  testator. 

The  second  section  of  the  act  gives  this  Court  au- 
thority to  make  such  order  as  may  be  right,  and,  abo, 
to  direct  such  suits  to  be  instituted  as  may  be  required. 
And  it  strikes  me  that,  in  this  case,  the  proper  course  is 
to  make  the  order  for  a  reference,  without  prejudice  to 
the  right  of  the  petitioners  to  file  a  bill ;  and  to  reserre 
the  question  of  costs. 

I  think  also  that  the  trustees  ought  to  have  notice  of 
the  order. 
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PRICE  V.  ANDERSON.  1847. 

rp                                                                                                18th  January. 
1  HE  testator  in  the  cause,  by  his  will  bearing  date      ^ v ' 

1 4th  of  February  1838,  gave  to  his  daughter,  Elizabeth         Bonus. 
Mary  Price,  daring  her  life,  the  dividends  or  interest  Tenant  for  lift 
of  25,000/.  8/.  per  Cent.  Reduced  Annuities,  and  the  y,,^^^ 

dividends  or  interest  of  whatever  stock  he  might  possess       Dividend. 
in  the  Royal  Exchange  Aissurance  Company;  and,  after       Income  or 
her  death,  he  gave  to  his  granddaughter,  EUza  Harriett         CapiiaL 
Price,  during  her  life,  the  dividends  or  interest  upon  For  several 
the  aforesaid  25,0002.  SZ.  per  Cent.  Reduced  Annuities,  y®a"  ?"<>''  ^ 
and  also  the  interest  or  dividends  on  his  Royal  Ex-  ance  company" 
change  Assurance  stock ;  and  he  declared  it  to  be  his  declared  half- 
will  that  the  interest  and  dividends  upon  the  aforesaid  y^^J'J^  dividends 
25,000  /•  3.Z.  per  Cent.  Reduced  Annuities  and  the  interest  per  cent,  on 
or  dividends  on  his  Royal  Exchange  Assurance  stock,  fheir  stock,  but, 
should  not  be  subject  to  the  debts  or  control  of  any  bus-  they*dectared 
bond  with  whom  his  said  granddaughter  might  inter-  a  half-yearly 
many,  and  that,  if  she  should  die  leaving  any  child  or  ^*^^^''^  ^^ 
chihlren,  such  a  part  of  the  aforesaid  dividends  might  cent.    Held 
be  applied  to  the  maintenance  of  such  child  or  children,  ^hat  a  tenant 
during  their  respective  minorities,  as  might  be  thought  ^^J^  ^^  gj^[ 
proper,  and,  when  the  said  child  or  children  should  tied  to  the 

have  attained  the  age  of  twenty-one  years,  that  the  wh<j'e  amount 

.     .     «  *  ,      .         U        ti   1       ,  A        .of  that  divi- 

prinapal  sum  of  25,000  /•  3/.  per  Cent.  Reduced  Annul-  dend. 

ties,  and  the  principal  of  the  RoyaT  Exchange  Assurance 
stock,  should  be  sold  or  equally  divided  between  such 
children,  if  more  than  one,  but,  if  only  one  child,  then 
the  whole  to  be  transferred  to  such  only  child ;  and, 
should  his  granddaughter  die  without  leaving  children, 
or,  there  being  such,  all  of  them  should  die  before  at- 
taining the  age  of  twenty-one  years,  then  he  gave  to  his 
daughter,  Elizabeth  Mary  Price,  the  power  of  disposing- 
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« 847-  of  the  25,000  /.  3  /.  per  Cent.  Reduced  Annuities  and  the 
Royal  Exchange  Assurance  stock,  in  such  manner  as, 
by  her  last  will  and  testament,  she  might  direct  or 


Price 


t;. 


Anderson.     appo»nt. 


The  testator  died  in  May  1838.  He  had  1,643/.  Royal 
Exchange  Assurance  stock  standing  in  his  name  at  hit 
death. 

In  pursuance  of  an  order  in  the  cause,  part  of  1,643/. 
stock  was  sold,  and  the  residue,  which  amounted  to 
1,470  Z.  16  s.  2d.j  was  transferred  into  the  name  of  the 
Accountant-General  in  trust  in  the  cause ;  and  the  dm- 
dends  were  ordered  to  be  paid  to  Elizabeth  Mary  Pria 
during  her  life. 

The  Boyal  Exchange  Assurance  Company  was  io« 
corporated  by  royal  charter ;  and,  in  exercise  of  the 
powers  thereby  vested  in  them,  they  declared  dividends 
on  their  stock,  at  Midsummer  and  Christmas  in  every 
year ;  and  bonuses  on  it,  at  one  or  other  of  those  periods, 
but  at  intervvb  of  two,  three,  or  more  years.  In  June 
1846,  at  which  time  the  usual  half-yearly  dividend  was 
2/.  lOs.per  cent,  they  resolved:  ^'Tbat  a  dividend o( 
12  Z.  105.  per  cent,  on  the  capital  stock  of  the  corpora- 
tion, be  made,  among  the  proprietors,  on  the  amounts  of 
stock  that  stood  in  their  respective  names  when  the 
transfer-books  were  shut  on  the  2nd  of  June  instant; 
and  that  warrants  be  issued  for  the  same  on  Wednes- 
day the  8th  of  July  next" 

In  June  1840,  the  company  declared  a  bonus  on  their 
stock.  I'he  resolution  passed  on  that  occasion  was  as 
follows :  *'  Resolved  that,  in  addition  to  the  ordinary 
dividend  of  22.  10  s.  per  cent,  on  the  capital  stock  of  the 


CASES   IN   CHANCERY. 


476 


corporation  for  half  a  year  ending  at  Midsuoimer  next, 
a  distribation  of  5^  per  cent,  out  of  the  accumulated 
profits  of  the  corporation,  be  made  to  the  proprietors 
on  the  sums  standing  in  their  names  respectively  on 
the  shutting  of  the  transfer-books ;  and  that  warrants 
for  the  said  dividend  arid  distribution  be  issued  on 
Thursday,  the  9th  of  July  next." 


1847. 
^ V ' 

Prick 

V. 

Anderson. 


In  pursuance  of  the  last-mentioned  resolution,  the 
sum  of  73/1  lOi.  9d.  cash,  was  paid  to  the  Accountant- 
General,  in  respect  of  the  company's  stock  standing  to 
the  credit  of  the  cause:  and,  thereupon,  JElizabeth  Mary 
Price  petitioned  to  have  that  sum  paid  to  her,  as  being 
entitled  to  the  dividends  and  interest  of  the  stock :  but 
the  Vtce-Chancel/or  of  England,  (who  heard  the  peti* 
tion),  said  that,  as  the  distribution  of  5/.  per  cent,  was 
not  made  as  dividend,  it  must  be  considered  as  capital : 
and,  accordingly,  he  ordered  the  73/.  \0s.  f^d.to  he  laid 
out  in  the  purchase  of  ZL  per  Cent.  Reduced  Bank  An- 
nuities, and  the  dividends  to  be  paid  to  Elizabeth  Mary 
Price,  during  her  life. 


The  sum  of  183/.  lis.  cash  was  paid  to  the  Account- 
ant-Greneral,  in  pursuance  of  the  resolution  passed  in 
June  1846:  and,  thereupon,  Elizabeth  Mary  Price  pre- 
sented a  petition  in  the  cause,  stating  as  above,  and  also 
that,  as  the  Royal  Exchange  Assurance  Company  had 
declared  the  183/.  17 «.  to  be  a  dividend,  and,  as  she 
was  entitled,  for  her  life,  to  the  dividends  of  the  stock 
standing  to  the  credit  of  the  cause,  the  183 1.11  s.  ought 
to  he  paid  to  her:  and  the  prayer  of  the  petition  was  in 
accordance  with  that  statement. 

In  the  observations  at  the  end  of  the  brief,  it  was 
stated  that,  as  the  Royal  Exchange  Assurance  Com- 
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pany,  was,  like  the  Gh)veraor  and  Company  of  the 
Bank  of  England,  incorporated  by  royal  charter,  tlie 
Accountant-Gkneral  considered  that  the  case  was  withii 
the  principle  of  an  Order  made,  by  Lord  Cottemham^  re- 
specting bank-stock.  That  Order  was  as  follows:— 
''  Wednesday,  the  4th  day  of  April,  188B.  I  do  here- 
by order  that,  in  all  cases  in  which  application  shall  be 
made  by  any  of  the  suitors  of  this  Court  entitled  to 
half-yearly  dividends  of  bank  stock,  the  Accountaat* 
Greneral  do,  until  further  order,  draw  for  ^  per  cent.,  part 
of  the  last  declared  dividend  of  4  per  cent,  now  due  on 
bank  stock,  save  and  except  such  causes  wherein,  bjr 
order  of  this  Court,  the  dividends  of  bauk-st<xdL  are  di- 
rected to  be  laid  out,  and  also  in  the  causes  mentioned 
in  the  schedule  hereunder  written,  and  such  as  may 
hereafter  be  directed,  by  order  of  this  Court,  to  be  in- 
seiied  in  the  said  schedule :  in  all  which  excepted  cases^ 
the  Accountant-General  shall,  until  further  order  of  the 
Court,  draw  for  4  per  cent  the  amount  of  the  last  de- 
clared dividend." 


Mr.  James  Parker  and  Mr.  Hetherington,  in  support 
of  the  petition,  contended  that  the  petitioner  was  entitled 
to  the  whole  of  the  183^  lis.  cash ;  for  it  was  paid,  not 
out  of  the  capital,  but  out  of  the  profits  of  the  company, 
and  was  declared  to  be  a  dividend:  Ward  v.  Combe  (a), 
Brander  v.  Brander  (J),  Paris  v.  Paris  (c),  fFitts  f. 
Steere  {d),  and  Barclay  v.  Wainewright  (e):  which  last 
case,  they  said,  was  precisely  in  point 

Mr.  Eadey  for  the  testator's  executor,  said  that,  erer 


(a)  Ante,  Vol.  VII.,  p.  634. 
(6)  4  Ves.  800. 
(c)  10  Ves.  185. 


{d)  13  Ves.  363. 
{e)  14  Ves.  66. 
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V. 


e  1830,  the  half-yearly  dividend  on  the  assurance  1847. 

pany*s  stock,  had  been  2L  10 s.  per  cent.:  that, 

n  the  distribution  was  made  in  pursuance  of  the  re- 

tion  of  June  1840,  the  Court  held  that  part  of  the       . 

cmt  was  to  be  considered  as  dividend,  and  the  re- 

ider  as  capital :  and  that  the  Court  ought  to  come 

le  same  conclusion  with  respect  to  the  distribution 

lestion ;  for  it  was  made  up  of  the  ordinary  halt- 

ly  dividend  of  2  Z.  10  s.  per  cent,  and  of  a  bonus  or 

sase  of  capital,  at  the  rate  of  6/.  per  cent    He  re- 

d  to  Lord  CottenhanCs  order  of  April  1838;  and 

xl  that  the  assurance  company,  in  directing  the  dis- 

ition  in  question,  had  deviated  from  their  regular 

se,  which  they  had  no  right  to  do ;  and  that  there 

no  ma^  in  U>eir  phraseology. 

The  Vicb-Chancellor  : 

bis  is  a  very  plain  case.  The  question  must  be  de- 
dned  by  the  mode  in  which  the  company  have  dealt 
.  Cheir  profits. 

lie  sum  which  the  petitioner  asks  to  have  paid  to 
was  taken  out  of  the  profits  of  the  company,  and, 
ich,  it  would^  primd  facie,  belong  to  the  petitioner  as 
nt  for  life  of  the  stock  in  respect  of  which  it  was 
•  Nevertheless,  the  company  might  have  declared, 
ey  had  thought  proper  so  to  do,  that  part  of  it  should 
ividend,  and  part  capital.  But,  instead  of  doing  so, 
have  declared  the  whole  to  be  dividend  ;  and,  there- 
,  the  tenant  for  life  is  entitled  to  the  whole. 

he  Lord  Chancellor's  order  applies  only  to  the  Go- 
lor  and  Company  of  the  Bank  of  England,  and  not 
my  other  company.     Therefore,  it  manifests  that, 
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what  other  companies  declare  to  be  dividend,  shall  b^ 
taken  as  dividend. 

If  the  testator  in  this  case  had  intended  that  the 
tenant  for  life  of  his  Royal  Exchange  Assurance  stock, 
should  not  receive  a  greater  dividend  upon  it  than  6L 
per  cent,  per  anntan,  and  that  the  rest  should  be  coo«* 
dered  as  capital,  he  might  have  said  so. 

Order  the  costs  of  all  parties  to  be  taxed  and  paid 
out  of  the  183  /.  17^.,  and  the  balance  to  be  paid  to  the 
petitioner. 


MEMORANDA. 


The  decision  in  Wilson  v.  Wilson^  reported  ante.  Vol, 
XIV.,  p.  405,  has  been  affirmed  by  the  House  of  Lords. 

After  the  case  of  Mason  v.  Wcikeman,  onte,  p.  374, 
had  been  printed.  Vol.  II.,  Part  III.,  of  Mr.  Phillips's 
Reports  was  published ;  from  which  it  appears  that  the 
Lord  Chancellor  reversed  the  decision  in  that  case. 
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LUDGATER  v.  CHANNELL.  ^847: 

flgih  and  30th 
Bras  an  administration-suit.     The  receiver  who     January,  and 
1  appointed  to  collect  the  testator's  outstand-   10th   February, 
te,  having  died,  a  petition  was  presented  by        ^     . 
the  parties,  alleging  that,  at  his  death,  a  balance      Jurisdiction. 
from  him  to  the  estate ;  and  praying  that  the         Practice. 

ance  which  he  had  entered  into,  might  be  put  in  

Dst  his  real  and  personal  representatives  and  his  jj^^  ^jj^^  ^  ,.g. 
or  that  his  personal  representative  might  forth-  ceiver's  recog- 
18  the  accounts  of  his  receipts  and  payments  in  °*2^?ce  to  be 

f  the  estate.  report  shewing 

merely  that 

ther  facts  of  the  case,  are  detailed  in  the  judg-  something  is  due 

from  ihe  re- 
ceiver.   The 

[nderdon  and  Mr.  Parker  supported  the  petition.  lYwhltTslul. 
ed  Littleboy  v.  Spooner  {a),  and  Creighton  v.  must  be  stated. 
M  The  Court  has 

'  no  jurisdiction 

to  order  the 
oaper,  Mr.  RoH^  Mr.  Tennant  and  Mr.  Waley,  for  personal  repre- 

ties  and  the  representatives  of  the  receiver,  said,  Bentative  of  a 

rrctfiver  to  ac— 
it  it  did  not  appear  from  the  Master's  report  that  ^ount  for  the 

ince  was  due  from  the  receiver,  or,  at  all  events,  receiver's  re- 
report  did  not  state  the  amount  of  the  balance ;  ^^u^j\*\,^n^ 
radly,  that  the  Court  had  no  jurisdiction  to  order,   f]]ed. 
imary  way,  the  personal  representative  of  the  re- 
•  account,  but  that  a  bill  must  be  filed.    Jenkins  v . 
c),  Bertie  v.  Lord  Abingdon{d).  They  added  that 
r  in  Littleboy  v.  Spooner  was  made  by  consent(tf). 

ton  on  Decrees,  331.  1516.     Ann  Burgess^  the  re- 

21.  &  Fin.  325.  ceiver's  administratrix,  con- 

rfe,  Vol.  VII.,  p.  171.  sented  to  the  order,  by  Mr. 

Beav.  53.  Ellison,  her  counsel. 
g.  Lib.  B.,  1835,  fol. 

V.  K  K 
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LUDOATEa 


Channell. 


The  Vicb-Chancbllor  : 
What  I  iDtend  to  do  is  this:  I  will  have  the  matter 
carefully  examined  into,  whether  it  has  been  the  practice 
of  the  Court  to  make  an  order  of  this  kind,  without  iti 
distinctly  appearing,  by  the  report  of  the  MiUter,  in  pro- 
ceedings to  which  the  receiver  was  a  party,  what  was  the 
balance  actually  due ;  for  that  is,  in  fact,  the  only  quel- 
tion  before  me. 


The  matter  stands  thus :    Two  reports  only  have  beeo 
made,  on  the  receiver's  accounts,  upon  proceedings  in  the 
Master's  office  to  which  the  receiver  was  or  might  faafe 
been  a  party.     The  first  report  was  made  on  the  6th  of 
August  1841 ;  and,  there,  the  Master  states  that,  inpiu^ 
suance  of  the  order  appointing  a  receiver,  he  had  been 
attended  by  the  solicitor  for  the  Plaintifis  and  the  De- 
fendants, and  by  the  agent  of  W.  Lancaster,  the  receifer. 
And  then  he  states  that  the  receiver  had  caused  to  be 
laid  before  him,  an  account  of  his  receipts  respecting  the 
outstanding  estate  which  he  was  to  collect;  and  that  it 
appeared,  therefrom,  that  the  personal  estate  to  an  ex- 
tent of  upwards  of  13,000  /.,  had  been  collected  and  got 
in  by  the  receiver,  and  that  there  was  a  balance  of  9000il 
and  upwards  due  from  him  in  respect  thereof;  and,  as 
some  time  might  elapse  before  the  accounts  could  be 
finally  settled  and  passed,  the  Master  appointed  him  to 
pay  in  a  sum  of  70002.  before  a  certain  time.     Itappeariy 
by  a  statement  on  this  petition,  that  that  sum  was  paid 
in  on  the  10th  of  August  1841.    Then  the  next  report, 
(in  fact,  the  only  other  report  respecting  the  receiTe^ 
ship,)  is  dated  the  22nd  of  November  1842  ;  and,  therei 
the  Master,  after  taking  notice  of  the  former  proceedings 
and  of  the  direction  to  pay  the  sum  of  7000  /.,  goes  on 
to  say  that,  it  being  represented  to  him  that  other  soms 
of  money,  since  the  6th  of  August  1841,  had  been  col- 
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Jected  and  got  in  by  the  receiver,  in  respect  of  the  per- 
sonal estate,  and  that  a  balance,  exceeding  6000  Z.,  then 
remained  due  on  account  thereof,  he  had  appointed  the 
receiver  to  pay  the  sum  of  6000/.  into  the  Bank  within 
seven  days  from  the  date  of  his  report  The  precise  day 
on  which  that  sum  was  paid  in  does  not  appear  on  the 
petition ;  but  it  does  appear  on  the  petition,  that  it  was 
paid  in  within  the  seven  days,  according  to  the  direction 
of  the  Master. 


1847- 

LUDOATER 

V. 

Channbll. 


Now,  it  is  very  remarkable  that  the  Master  does  not 
state  that  he  has  exercised  his  judgment  on  any  subse- 
quent accounts;  but  he  states  that  it  hid  been  repre- 
tented  to  him  that  other  sums  had  been  received,  and 
that  a  balance  was  left  exceeding  6000/.,  which  still  re- 
mained due ;  and,  therefore,  he  orders  the  receiver  to  pay 
in  such  a  sum.  But  I  think  that  the  fair  inference  to 
be  drawn  from  that,  is  that  the  Master  came  to  the  con- 
clusion that  a  balance  would  remain  in  the  receiver's 
hands  after  the  payment  of  the  6000  Z.  That  is  the  whole 
of  the  case,  at  present,  against  the  receiver. 


Then  the  question  is,  whether  it  is  the  practice  of  the 
Court  to  direct  the  recognizance  to  be  estreated,  where 
no  report  has  been  made  that  something  definite  is  due: 
for  one  cannot  help  observing  that  it  would  be  true  that 
something  was  due,  if  only  five  shillings  were  due.  And 
I  shall  have  the  most  careful  inquiry  made,  whether  it 
is  the  practice  of  the  court  to  order  the  recognizance  to 
be  estreated,  where  it  does  not  appear  by  the  Master*^ 
report  that  any  definite  sum  is  due — because,  if  the  re- 
cognizance were  ordered  to  be  estreated  in  the  first  in- 
stance, the  consequence  would  be,  that  an  attempt  would 
be  made  to  take  the  receiver's  accounts  in  a  court  of  law, 
(which,  I  apprehend,  this  Court  would  not  allow ;  be- 
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cause  this  Court  never  allows  a  court  of  common  law  iQ 
interfere  with  its  jurisdiction  over  its  own  officers),  or  the 
consequence  would  be  that  the  cognizee  might  (if  I 
may  use  the  expression)  help  himself  a  J  Hbiium*;  which 
would  be  contrary  to  justice.  Therefore,  it  seems  to  me 
that  there  is  some  difficulty  in  principle,  in  making  such 
an  order  as  is  asked  by  this  petition,  under  the  circum- 
stances of  the  case.  But,  if  it  has  been  the  practice  to 
do  so,  I  must  be  bound  by  the  practice. 


All  that  I  can  do  at  present,  is  to  direct  the  practice 
to  be  inquired  into  ,  and  that  the  petition  do  stand  OYer 
in  the  meantime. 


The  Vjcb-Chancellor: 
loth  February.  In  this  case,  the  petition,  after  stating  a  great  number 
of  circumstances,  asks  that  the  petitioners  may  be  at 
liberty  to  put  the  recognizance  into  execution  against 
Mary  Lancaster,  as  the  administratrix  of  the  late  Wi 
Lancaster,  or  that  she  may  be  decreed  to  pass  the  ac- 
counts. 


Now,  it  was  said  that  a  petition  in  this  form,  was  not 
authorised  by  the  practice  of  the  Court.  I  therefore  wrote 
to  Mr.  Wood^,  and  he  has  sent  me  this  statement  He 
says :  **  With  regard  to  the  question  whether  it  has  been 
the  practice  of  the  Court  to  order  a  receiver's  recog- 
nizance to  be  put  in  suit  where  it  does  not  appear, 
from  the  Master*^  report,  that  a  definite  sum  is  due, 
the  registrars   know  of  no  case,  nor  can  they   find 

*  In  every  receiver's  recognizance,  the  cognizee  is  either 
the  Master  of  the  Rolls  or  the  senior  Master  in  Chancery, 
f  One  of  the  registrars  of  the  Court. 
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one,  in  which  the  recognizance  has  been  put  in  suit  1847 

against  the  sureties,  in  default  of  the  receiver  paying 
what  may  be  due  from  him,  without  the  amount  being 
first  ascertained,  except  where  the  receiver  has  ab-  Channell. 
sconded ;  and  they  conceive  that  a  breach  of  the  recog- 
nizance by  non-payment  of  a  balance  reported  due  from 
a  receiver,  ought  to  be  shewn  as  a  ground  for  granting 
an  application  for  liberty  to  put  the  recognizance  in  suit ; 
which  opinion  also  prevails  in  the  Petty-Bag  Office, 
where  these  proceedings  are  instituted ;  as  no  case  is 
found  to  the  contrary ;  and  such  is  also  the  practice  in 
lunacy."  This  appears  to  me  to  be  conclusive  upon  the 
question. 

With  respect  to  the  point,  which  was  rather  faintly 
urged,  as  to  decreeing  an  account  against  the  adminis- 
tratrix, I  have  read  over,  very  carefully,  the  order  which 
was  made  in  Littleboj/  v.  Spoonery  and  it  appears  that  the 
order  was  made  with  the  consent  of  the  administratrix's 
counsel.  In  Mead  v.  Lord  Orrery  {/)  it  does  not  appear 
that  the  question  before  me,  arose ;  but  it  seems  that 
Lord  Hardwicke  made  the  order,  on  the  presumption 
that  there  was  no  such  question. 

I  think,  therefore,  the  petition  must  be  dismissed  with 
costs. 

(/)  3  Atk.  235. 
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2  and  January. 

* V ' 

StaU  3^4 
WiU,  4,  c.  104. 
Beal  Estates. 

Jssets. 
Jurisdiction. 

The  Court  has 
jurisdiction  to 
order  the  real 
estates  of  a  de- 
ceased debtor 
to  be  sold  for 
payment  of  his 
debts  in  a  suit 
for  the  admi- 
nistration of  his 
estate,  though 
it  be  instituted 
not  by  a  credi- 
tor, but  by  the 
heir  and  the 
next  of  kin  of 
the  deceased. 


PRICE  V.  PRICE. 

J.  HE  question  in  this  case  was  whether,  under  the 
3  &  4  Will.  4,  c.  104,  for  making  real  estates  assets  for 
payment  of  debts,  the  Court  could  order  the  real  estates 
of  an  intestate  to  be  sold  for  payment  of  his  debts,  in  a 
suit  instituted  not  by  a  creditor,  but  by  the  eldest  son 
and  heir,  and  the  other  children  of  the  intestate  (all  of 
whom  were  infants),  for  the  administration  of  his  estate. 

Mr.  Whatlej/,  for  the  Plaintiff,  cited  Dinning  v.  Hut- 
derson  (a). 

Mr.  Borrett,  for  the  Defendants. 

The  Vice-Chanckllor: 
It  appears  that  the  personal  estate  of  the  intestate  is 
insufficient  to  pay  his  debts,  and  the  question  is,  whe- 
ther the  Court  has  jurisdiction  under  3  &4Will.4| 
c  104,  to  order  the  deficiency  to  be  raised  by  sale  of  his 
real  estates,  in  a  suit  not  instituted  by  a  creditor  of  the 
deceased. 


The  act  says  that,  when  any  person  shall  die  seised  of 
any  lands  which  he  shall  not,  by  his  last  will,  hare 
charged  with  or  devised  subject  to  the  payment  of  his 
debts,  the  same  shall  be  assets,  to  be  administered  in 
courts  of  equity,  for  the  payment  of  the  just  debts  of 
such  person,  as  well  debts  due  on  simple  contract  as  on 
specialty.    That  gives  the  Court  jurisdiction  in  this  case. 


(a)  Q.  Coll.  330. 
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Then  it  says  that  the  heir  or  devisee  of  such  debtor,  shall 
reliable  to  all  the  same  suits  in  equity  at  the  suit  of  any 
»f  the  creditors  of  such  debtor,  as  the  heir  or  devisee  of 
ny  person  who  died  seised  of  freehold  estates  was, 
tefbre  the  passing  of  the  act,  liable  to,  in  respect  of  such 
Ireebold  estates,  at  the  suit  of  creditors  by  specialty  in 
phich  the  heirs  were  bound.  But  it  was  unnecessary  to 
dd  that, after  the  act  had  declared  that  the  real  estates  of 
he  debtor  should  be  assets  to  be  administered  in  courts 
f  equity  for  the  payment  of  his  debts. 


1847. 
Price 

V, 

Pricb. 


JOHNSON  V.  TUCKER. 


1847: 
ist  February. 


I  HE  bill  was  filed  by  one  of  the  cestuis  que  trust  under 

will,  against  the  other  cestuis  que  trusty  the  heir  of  the  Nero  Orders. 

arviving  trustee,  and  two  persons  named  Tucker  and  Practice. 

^orwardj  who  had  been  in  receipt  of  the  rents  of  the  ^^^Bill  ^^ 

»tator's  estates  since  the  death  of  the  surviving  trustee.  

t  prayed  that  the  will  might  be  established  and  the  ^^^  ^f  trustees 
^.  -  ,,  111         named  in  a  will 

lists  of  it  performed ;  that  an  account  might  be  taken  having  died,  a 

f  the  rents  received  by  Tucker  and  F(JTward\  that  new  bill  was  filed  by 

ustees  might  be  appointed,  and  that  the  estates  might  *^"^J!-^  ^^  ^,^^ 

t  conveyed  to  them  by  the  heir  of  the  surviving  trustee,     against  the 

others,  the  heir 
m«  .  1  1    Tx  P     1  1  of  the  trustee 

The  cestuis  que  trust  who  were  made  Defendants,  hav-  ^ho  died  last 

ig  been  served  with  a  copy  of  the  bill  under  the  23rd   and  certain 

persons  who 
had  been  in 
possession  of  the  estates,  praying  for  an  account  of  the  rents  re- 
ceived by  those  persons,  for  the  appointment  of  new  trustees,  and 
that  the  estates  might  be  conveyed  to  them  by  the  heir  of  the 
trustee  who  died  last. 

Held  that  the  cestuis  (jue  trust  who  were  Defendants,  had  been 
rightly  served  witli  a  copy  of  the  bill  under  the  asrd  General 
Order  of  August,  1841. 
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General  Order  of  August,  1841  {a\  it  was  objected,  on 
the  hearing  of  a  motion  on  behalf  of  the  Plaintiff  for 
the  production  of  documents  in  the  possession  of  Tucker 
and  Forward^  that  those  cestuis  que  trust  ought  to  hare 
been  served  with  a  subpoena  in  the  usual  way ;  because 
a  conveyance  was  prayed  as  against  them. 


The  Vicb-Chanobllor: 
It  seems  to  me  that  the  23rd  Order  is  applicable  to  a 
case  like  this ;  for  nothing  is  asked  adversely  to  those 
Defendants  who  have  been  served  with  a  copy  of  the 
bill ;  but  every  thing  that  is  asked  is  for  their  benefit 
Therefore,  the  motion  must  proceed* 

Mr.  James  Parker  and  Mr.  Olasse,  for  the  Plaintiff, 
cited  Davis  v.  Davis  (b),  and  Lloyd  ▼.  Uoyd{e), 

Mr.  Bethell,  Mr.  Stuart,  and  Mr.  Rogers,  for  Tuckr 
and  Forward,  cited  Barkley  v.  Lord  Reay  (</),  and  iiarlx 
V.  Locke  {fi) 


(a)  SeeBeavan'sOrders^iyi.         (d)  a  Hare,  306.  Sec  309. 

(b)  4  Hare,  389.  (e)  3  Youn.  &  Coll.  C.  C 

(c)  1  Youn.  &  Coll. C.C.  181.     500. 
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WEIGHT  HENNIKER  WILSON,  WM.  1847: 

R  FOSTER,   and    N.  WETHERELL,  v.    36th  and  30th 
N  WRIGHT  HENNIKER  WILSON.  ■  •''*°""y-  . 


Practice- 
Decree. 


learing  of  this  cause  and  of  the  cross-cause,  is 
1  ante,  Vol.  XIV.,  p.  406.  EviH^Tn  the 

Masters  Office. 

le  decree  then  made,  and  which  the  HouBe  of  ■ 

fiBrmed,  it  was  referred  to  the  Master  to  settle  ^^  ^j^^  Master 
>rove  of  a  proper  deed  of  conveyance   for  the  under  a  decree, 

of  carrying  into  effect  the  articles  of  separa-  rcferred^"^^^^^ 
the  Ist  of  June  1843;  and  the  Master  was  di-  the  decree 
3  insert,  in  such  deed,  a  joint  and  several  cove-  '*  l*ef<ire  ihe 

Nathan  Wetherell  and   William  Cart  Foster^  ^^^^^  ^  party '^  " 

hn  Wright  Henniker  Wilson^  to  indemnify  him  who  objects  to 

All  the  debts  and  liabilities  of  Mary  Wright  Hen-  **l^  ^'^^^  ^^*® 
.,,  ,.  ,       .       1        ,  nt  ,    Master  %  ve^OTij 

lUon,  which  existed  on  the  Ist  of  June  1843,  and   on  the  ground 

lubsequent  and  future  debts  and  liabilities ;  and  ^hat  it  is  not 

in  the  cross  suit  was  dismissed  with  costs.  thTeWdence^i 

not  bound  to 

le  5th  of  AuguPt  1846,  the  Master,  Mr.  Senior,  produce  o^e 
°  copies  of  ilie 

depositions ; 
but  he  ought,  previously,  to  notify  to  the  Master  what  parts  of 
the  evidence  he  intends  to  rely  upon. 

Articles  of  Separation. — Construction. — Repugnancy. 

Articles  of  separation  between  John  Wright  Henniker  Wilson 
and  Mary  Wright  Henniker  Wilson^  his  wife,  provided  that  all 
the  rents*  taxes,  and  other  outgoings  in  respect  of  certain  estates, 
which  were  originally  the  property  of  the  latter,  should  be  paid  by 
the  former  up  to  a  day  named,  and  that,  afler  that  day,  they  should 
be  paid  by  Mary  Wright  Henniker  Wihon,  and  that  John  Wright 
Henniker  Wilson  should  be  indemnified  therefrom,  and  from  all  the 
present  debts  and  liabilities  of  the  said  John  Wright  Henniker 
WiUon. 

Held  that,  as  the  words  in  italics  made  the  clause  inconsistent 
with  and  repugnant  to  itself,  tbey  ought  to  be  disregarded. 
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Wilson. 


reported  that  he  had  settled  the  draft  of  a  proper  deed 
of  conveyance  for  the  purpose  of  carrying  the  articles  of 
separation  into  effect,  and  had  inserted  therein  a  joint 
and  several  covenant  by  the  Plaintiffs,  Weikerell  and 
Foster,  to  indemnify  the  Defendant,  John  Wright  Bar 
niker  Wilson^  against  all  the  debts  and  liabilities  of  the 
Plaintiff,  Mary  Wright  Hmniker  Wilson,  which  existed 
on  the  1st  of  June  1843,  and  all  her  subsequent  and 
future  debts  and  liabilities. 


The  Plaintiffs  took  four  exceptions  to  the  report 
The  first  alleged,  generally,  that  the  draft  was  not  a 
proper  deed  {draft  of  a  proper  deed — qu.  f)  for  carrying 
the  articles  into  effect.  The  second,  that  the  Master 
ought  not  to  have  inserted  in  the  draft,  as  he  had  donei 
a  covenant  by  Foster  and  WethereU,  with  Mr.  Wilson,  to 
indemnify  him  from  all  the  debts  and  liabilities  to  which 
Sic.  he  was  subject  on  the  2nd*  of  June  1843.     The  third, 

that  the  Master  had  not  stated  in  his  report  that,  on  the 
settling  of  the  draft,  the  Plaintiffs  read,  or  proposed  to 
read  before  him,  with  reference  to  the  draft  of  a  proper 
deed,  the  depositions,  admissions   and  exhibits  in  the 
cause  which  the   exception  specified,  and  which  were 
entered  in  the  decree.     The  fourth  exception  was  that, 
though  the  Plaintiffs  tendered  and  proposed   to  read 
in  evidence  before  the  Master^  on  his  proceeding  ^ 
settle  the  draft,  the  depositions,  admissions  and  exhibits 
mentioned  in  the  third  exception,  the  Master  rejected  or 
did  not  receive  the  same. 


Mr.  Bethell  and  Mr.  Lloyd,  in  support  of  the  third 
and  fourth  exceptions : 

The  Plaintiffs  left  in  the  Master*^  office  a  copy  of  the 
depositions  which  had  been  printed  for  the  purpose  of 
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being  used  on  the  appeal  to  the  House  of  Lords^  and 
took  out  a  warrant  on  leaving  it  After  that,  a  warrant 
iras  taken  out  to  prepare  the  report.  Then  the  Plain- 
tifis  took  out  a  warrant  to  review  the  report ;  because 
die  Master  had  inserted  in  the  draft,  improperly  as  they 
thought,  a  covenant,  by  Foster  and  Wetherell,  to  indem- 
nify Mr.  Wilson  against  his  oum  debts.  When  the  Master 
was  attended  on  that  warrant,  the  Plaintiffs'  counsel  pro- 
posed to  read  the  printed  copy  of  the  depositions,  but  the 
Defendants'  counsel  objected  to  its  being  read,  because 
it  was  not  an  office  copy ;  and  the  Master  allowed  the 
objection.  The  consequence  was  that  our  evidence  was 
wholly  excluded;  for  it  was  then  too  late  for  us  to  bring 
b  office  copies  of  the  depositions  (a).  We  contend, 
however,  that  it  was  not  necessary  for  us  to  do  so;  for  a 
party  who  carries  a  decree  into  the  Master's  office,  vir- 
tually carries  in  all  the  evidence  on  which  it  is  founded; 
and  (as  Lord  Cottenham  held  in  a  case  that  came  before 
him  a  few  years  ago)  (ft),  nothing  further  is  required  of 
him  except  to  give  the  Master  notice  of  the  evidence 
which  he  means  to  make  use  of;  which  we  did,  by  leav- 
ing the  printed  copy  of  the  depositions  in  the  Master's 
office.  Therefore,  we  submit  that  the  Master  ought  to 
have  allowed  us  to  read  the  evidence,  especially  in  a 
case  where  the  question  before  him,  was  what  was  the 
trae  intent  and  meaning  of  the  parties  to  an  executory 
instrument 


1847. 


Wilson 

V. 
WiLSOH. 


Mr.  James  Parker  and  Mr.  Btisk,  in  support  of  the 
report,  said  that  the  Master  was  justified  in  rejecting 


(a)  See  67th  General  Or- 
der of  April  1828  ;  Beavan's 
Ord.  26. 

(6)  The  name  of  the  case 


was  not  mentioned ;  but  the 
65th  General  Order  of  April 
1828,  (Heav.  Ord.  26),  was 
referred  lo. 
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the  evidence;  for,  first,  it  was  not  tendered  either  attbe 
proper  time  or  in  the  proper  form ;  and,  secondly,  that 
it  related  to  a  question  which  was  not  before  the  MasUr, 
but  had  been  decided  by  the  Court  at  the  hearing  of  tlie 
cause,  namely,  whether  there  was  a  clerical  error  in  tbe 
articles  of  separation. 


The  Vice-Chancellor. — Before  I  decide  on  these  ex- 
ceptions, I  will  ascertain  from  the  Master  what  actually 
took  place  in  his  office. 

The  Vice-chancellor  : 
30th  Janaary.  I  have  had  an  interview  with  Master  Senior,  and  he 
stated  to  me  that  what  took  place  in  his  office  with  re- 
gard to  these  exceptions,  was  that  the  depositions  which 
had  been  printed  in  the  appendix  to  the  case  for  the 
House  of  Lords,  were  left  in  his  office  on  the  lOlh  of 
June,  and  a  warrant  was  taken  out  on  leaving  them. 
There  was  no  dispute,  as  to  that  evidence,  upon  that 
warrant.  Afterwards,  two  other  warrants  were  taken 
out ;  one  to  prepare  and  the  other  to  review  the  report 
When  the  Master  was  attended  under  those  warrants, 
the  counsel  for  the  Plaintiffs  proposed  to  read  the  printed 
depositions  ;  but  the  counsel  for  the  Defendants  objected 
that  no  evidence  had  been  left,  because  nothing  could 
be  evidence  except  the  office  copies  of  the  depositions; 
and  the  Master  allowed  the  objection. 

I  cannot  but  think  that,  in  so  doing,  the  Master  ad- 
hered to  mere  form,  and  disregarded  the  substantial  jus- 
tice of  the  case. 


The  object  of  the  Plaintiffs'  counsel  was  to  procure 
the  omission  of  a  covenant  in  the  draft  which  the  Master 
had  settled  and  approved  of,  on  the  ground  that  the 
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clause  on  which  that  covenant  was  founded,  had  been 
inserted  in  the  articles  under  such  circumstances  that  it 
ought  not  to  be  regarded ;  and  the  evidence  was  ten- 
dered for  the  purpose  of  shewing  what  those  circum- 
itances  were. 


491 


1847. 


W1L8OK 

V. 

Wilson. 


I  do  not  now  recollect  the  whole  of  the  evidence  ;  but, 
as  it  formed  part  of  the  decree^  and  as  the  leaving  of  the 
printed  depositions  was  a  sufficient  notification,  to  the 
Master^  of  the  evidence  which  the  Plaintiffs  intended  to 
rely  upon,  I  think  that  the  Master  ought  not  to  have 
rejected  it. 

Consequently)  I  shall  allow  the  third  and  fourth 
exceptions. 


Mr.  Bethell  and  Mr.  Lloj/d,  in  support  of  the  first  and 
second  exceptions : 

At  the  hearing  of  the  cause  your  Honor  decided  that 
the  alleged  error  in  the  seventh  clause  of  the  articles  of 
separation,  was  not  a  clerical  error ;  but  you  decided 
nothing  as  to  the  construction  which  ought  to  be  put 
upon  that  clause.  That  question,  therefore,  remains 
entirely  open. 

The  instrument  under  consideration,  is  executory; 
and,  therefore,  the  Court  will  put  a  more  liberal  con- 
struction upon  the  language  of  it,  than  it  would  on  the 
language  of  an  executed  instrument.  But,  if  it  had 
been  an  instrument  of  the  latter  description,  the  evi- 
dence, both  intrinsic  and  extrinsic,  is  so  strongly  in 
&vour  of  what  we  contend  for,  namely,  that  the  word, 
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^  John '  in  the  seventh  clause,  was  inserted,  by  mistake, 
for, '  Mary^  that  the  Court  would  correct  the  mistake. 

We  will  first  consider  the  seventh  clause,  without  ha?- 
ing  regard  to  any  of  the  other  clauses.  It  provides 
that,  so  long  as  John  Wright  Henniker  Wilson  shall  ob- 
serve and  perform  the  covenants  and  agreements  con- 
tained in  the  articles,  all  the  rents,  taxes  and  other  out- 
goings of  the  estates  therein  mentioned  (all  of  which 
were  the  property  of  his  wife,  Mary  Wright  Hemulur 
Wilson)  shall,  after  the  24th  of  June,  be  paid  by  Marji 
Wright  Henniker  Wilson  during  her  life,  and  that  Joka 
Wright  Henniker  Wikon  shall  be  indemnified  therefrom 
and  from  all  the  present  debts  and  liabilities  of  the  said 
John  Wright  Henniker  Wilson^  by  the  covenant  of 
Foster  and  Wetherell.  Now  it  is  correct  to  use  the  word, 
*  indemnified/  with  reference  to  the  debts  and  liabilities  of 
a  third  person,  but  it  is  quite  incorrect  to  use  that  word 
with  reference  to  the  debts  and  liabilities  of  the  perBoa 
with  whom  the  covenant  is  entered  into.  If,  however, 
we  substitute, '  Mary '  for, '  John,'  the  word,  '  indenmi- 
fied,"  will  be  used  correctly,  in  both  parts  of  the  clanse. 


We  will  now  consider  the  same  clause  with  reference 
to  the  one  which  immediately  precedes  it,  namely,  the 
sixth.  That  clause  stipulates  that  all  rents,  taxes  aud 
other  outgoings  with  respect  to  the  freehold,  c(^yhold 
and  leasehold  estates,  and  all  the  lessee's  covenants  in 
respect  of  the  leasehold  estates,  that  is  to  say,  that 
certain  existing  debts  and  liabilities  of  John  WrigU 
Henniker  Wilson,  shall  be  performed  and  satisfied  by 
him.  But,  when  we  look  at  the  seventh  clause,  we  find 
that  John  Wright  Henniker  Wilson,  is  to  be  indemnified 
against  all  his  debts  and  liabilities :  so  that  the  latter 
clause  is,  evidently,  inconsistent  with  the  former.    V, 


CASES    IN   CHANCERY. 


however,  we  read,  *Mary*  for,  'John/  the  inconsistency 
will  be  wholly  removed. 

The  learned  counsel  next  contended  that  the  Master, 
in  settling  the  draft  which  was  the  subject  of  the  ex- 
ceptions, ought  to  have  had  regard  to  the  evidence  in 
the  cause,  though  it  was  extrinsic  to  the  articles ;  and 
that  they  were  entitled  to  use  it  in  suppoit  of  their  ex- 
ceptions. They  then  read  that  part  of  the  evidence 
which  related  to  the  negotiations  which  took  place  be- 
tween the  parties  and  their  solicitors  before  the  articles 
were  executed :  from  which  it  appeared  that  Mr.  Wibon 
had  never  stipulated  that  any  provision  should  be  made 
with  respect  to  his  debts,  or  for  anything  more  than 
that  an  annuity  of  1000/.  a  year  should  be  secured  to 
him. 


1847. 


Wilson 

v. 
Wilson. 


The  authorities  referred  to,  were  Sumner  v.  Powell  (c), 
Vernon  v.  Alsop  (rf),  Waugh  v.  Russell  {e),  Coles  v. 
Hulme(f),  Kentish  v.  Newman  {g\  Hewet  v.  Ireland  {h), 
Uvedale  v.  Halfpenny  (i),  Tolletty.  ToUett{h\  Brack- 
enbury  v.  Brachenbwry  (Z),  Philipps  v.  Chamberlaine(m\ 
Bushel  1 7.  Bushell(n\  Morse  v.  Lord  Ormonde  (o).  New-' 
burgh  v.  Newburgh  (p),  Bengough  v.  Edridge  (9),  Strong 
V.  Teati{r),  Coryton  v.  Helj/ar{s)y  1  Saundcr's  Rep.  320  6, 


(f)  2  Men  30. 
{d)  1  Lev.  77. 
(e)  5  Taunt.  707. 

(/)  8  Barn.  &  Cres.  568. 

(g)  1P.W.334. 
(h)  Ibid.  426. 
(i)  2  P.  W.  151. 
{k)  Anib.  177. 
(/)  2  Eden,  275. 
(m)  4  Ves.  51. 


(n)  1  Scho.  &  Lef.  90. 

(0)  5  Madd.  99 ;  and  i 
Ru88.  382. 

{p)  5  Madd.  364.  See 
Phill.  on  Ev.,  last  edit.,  725. 

(y)  Ante,  Vol.  I.,  page 
173.     See  257. 

(r)  2  Burr.  gio. 

(*)  2  Cox,  340. 


494 


CASES   IN   CHANCERY. 


1847. 


WiLSOK 
V. 

Wilson. 


note ;  The  Attorney-General  v.  Shore  {t)^  BbaidtU  ?. 
Gladstone  (u),  Youde  v.  Jones  {x). 

Mr.  James  Parker,  Mr.  Busk  and  Mr.  Hemmker,  in 
support  of  the  report,  said  that,  in  the  cases  cited  io 
favour  or  the  admissibility  of  extrinsic  evidence,  there 
was  some  ambiguity  in  the  language  of  the  instroments 
which  the  Court  was  called  upon  to  construe ;  bat,  there 
was  no  ambiguity  whatever  in  the  clause  of  the  articles 
now  under  consideration,  and  that  the  Court  had  de* 
cided  that  there  was  no  mistake  in  that  clause. 


The  Vke-ChanceUor.—^hdX  I  decided  was  that  there 
was  no  clerical  error  in  the  clause,  and  that  there  ought 
to  be  a  specific  performance  of  the  articles.     I  par- 
posely  abstained  from  putting  a  construction  on  any  part 
of  the  articles :  the  question  now  is,  how  they  ought  to 
be  performed.    I  pay  no  regard,  whatever,  to  the  parol 
evidence.     The  question  is  whether  a  deed  which  is  re- 
pugnant to  itself — which  provides,  first,  that  a  party  shall 
pay  certain  debts  and  be  subject  to  certain  liabilities, 
and,  afterwards,  that  he  shall  be  indemnified  from  those 
debts  and  liabilities,  ought  to  be  held,  by  this  Court,  to 
be  a  proper  deed- 
Mr.  Lloyd  replied. 

The  Vice-Changbllor  : 
As  far  as  I  recollect  I  purposely  abstained  from  ex- 
pressing any  opinion  on  the  construction  of  tlie  articles 
of  separation,  but  I  directed  that  the  deed  to  be  settled 


(0  9  CI.  &  Fin.  355. 
(k)  AntCy  Vol.  XL,  page 
467. 


(«)  Ante,  Vol.  XIV.,  [wge 


131. 
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and  approved  of  by  the  Master,  should  contain  a  cove-  1847. 

Dant,  by  the  trustees,  to  indemnify  Mr.  Wilson  against  his  '        ' 

wife's  debts :  and  the  draft  which  the  Master  has  settled  Wilson 

and  approved  of,  does  contain  such  a  covenant.  ^^ 

No  one  can  look  at  these  articles  of  separation,  as  they 
now  stand  y  with  the  provisions  in  them  as  to  the  division 
of  the  lady's  fortune,  the  taking  back  a  certain  part  of 
her  property  and  giving  the  husband  1000/.  a  year, 
without  being  struck  with  the  fact  that,  after  the  sixth 
clause  had  stipulated  that  all  rents,  taxes,  &c.  up  to  a 
certain  time,  should  be  paid  by  John  Wright  Henniker 
Wilson^  a  clause  should  follow  in  this  form :  '^  That,  if 
and  so  long  as  the  said  John  Wright  Henniker  Wilson 
shall  duly  observe  and  perform  the  covenants  and  agree- 
ments herein  contained,  all  the  rents,  taxes,  rates,  tithes 
and  other  outgoings  in  respect  of  the  said  several  estates 
respectively,  and  also  all  expenses  of  common  and  ordi- 
nary repairs  and  insurance  of  or  upon  the  same,  and  all 
the  lessee's  covenants  in  respect  of  the  said  leasehold 
estate  respectively,  shall,  from  and  after  the  said  24th 
day  of  June  instant,  be  duly  paid,  performed  and  satis- 
fied by  the  said  Mary  Wright  Henniker  Wilson^  during 
her  life ;  and  he,  the  said  John  Wright  Henniker  Wilson, 
his  heirs,  executors  and  administrators,  and  his  and 
their  estates  and  effects,  shall  be  indemnified  therefrom 
and  from  all  the  present  debts  and  liabilities  of  the  said 
John  Wright  Henniker  Wilson'^  Any  one  would  think 
that,  unless  there  were  a  predetermination  to  be  verbose, 
no  person  would  have  constructed  a  sentence  in  the  way 
in  which  this  is  constructed :  because,  having  got  the 
antecedent:  *'And  that  he,  the  said  John  Wright  Hen- 
Hiker  Wilson,  his  heirs,  executors  and  administrators 

and  his  and  their  estates  and  effects,  shall  be  indemnified 

i 

therefirom,"  if  it  had  been  meant  to  say  that  he  should 
Vol.  XV.  l  l 
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be  indemnified  also  from  his  present  debts  and  liabili- 
ties,  the  following  words  would  have  naturally  flowed 
from  the  pen:  ''and  from  all  Ais  present   debts  and 
liabilities."    Instead  of  which  these  words  are  used: 
''  and  from  all  the  present  debts  and  liabiUties  of  the 
said  John  Wright  Henniker  Wilson:''  so  that  Mr.  WO- 
son's  name  is  unnecessarily  repeated.     In  addition  to 
which  we  find  that  it  was  the  express  agreement  of  the 
parties,  (and  the  instrument  settled  by  the  Master  pro- 
vides,) that,  as  to  some  of  his  present  debts  and  liabili- 
ties, Mr.  Wilson  should  not  be  indemnified,  bat  should 
discharge  them  himself.     Therefore,  the  clause,  as  it  now 
stands,  is  contradictory  and  repugnant  to  the  one  which 
immediately  precedes  it      But  those  clauses  will  be 
made  consistent  with  each  other,  if  the  words :  ^  and 
from  all  the  present  debts  and  liabilities  of  the  said  Jokn 
Wright  Henniker  Wilson,*'  are  omitted.      Thereibre,  1 
think  that  the  proper  mode  of  dealing  with  those  words, 
is  to  strike  them  out;  and,  consequently,  I  shall  allow 
the  first  and  second  exceptions. 


The  Defendant  also  took  exceptions  to  the  report 
The  first  insisted  that  the  following  covenant  in  the  draft 
settled  by  the  Master,  ought  to  be  struck  out  of  it: 
"  Mow  this  indenture  witnesseth  that,  in  obedience  to 
the  said  recited  decree,  and  in  pursuance  of  the  said  re- 
cited agreement  on  the  part  of  the  said  John  Wrigkt 
Henniker  Wilson,  and  in  consideration  of  the  premise?) 
and  also  in  consideration  of  the  provisions  hereinafter 
contained  and  of  the  covenants  hereinafter  contained 
on  the  part  of  the  said  Nathan  WethereU  and  Wil- 
liam Carr  Foster,  he  the  said  John  Wright  Henmkr 
Wilson,  for  himself,  his  heirs,  executors  and  administra- 
tors, doth  hereby  covenant  with  the  said  Nathan  Wt- 
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therell  and  WiUiam  Carr  Foster,  their  executors  and 
administrators,  that  it  shall  be  lawful  for  the  said  Mary 
WrigJu  Henniker  Wilson,  at  all  times  hereafter,  to  live 
separate  and  apart  from  him  the  said  John  Wright  Hen-^ 
niker  Wilson,  in  such  and  the  same  manner,  in  all  re- 
spects, as  if  she  were  sole  and  unmarried,  and  that  he 
the  said  John  Wright  Henniker  Wilson  will  not,  at  any 
time  hereafter,  compel  or  endeavour  to  compel  the  said 
Mary  Wright  Henniker  Wilson  to  cohabit  or  live  with 
him  by  any  ecclesiastical  censures  or  proceedings,  or 
otherwise  howsoever,  or,  in  any  manner,  assume,  claim 
or  exercise  any  authority,  control  or  restraint  over  or 
upon  the  said  Mary  Wright  Henniker  Wilson,  or,  either 
directly  or  indirectly,  disturb,  interrupt  or  interfere  with 
the  said  Mary  Wright  Henniker  Wilson  in  her  way  of 
living,  or  in  her  liberty  or  freedom  of  going  to  and  re- 
siding at  such  place  or  places  as  she  shall  think  fit,  or  in 
the  management  of  her  estate  or  property,  or  otherwise 
molest  or  trouble  her  in  any  manner  whatsoever,  or  sue 
or  prosecute  any  person  or  persons  for  receiving,  har- 
bouring, protecting  or  assisting  her,  and  will  not,  at  any 
time  hereafter,  without  her  express  consent  in  writing 
first  had  and  obtained,  visit  her  the  said  Mary  Wright 
Henniker  Wilson,  or,  during  her  life,  visit  or  go  to  the 
said  capital,  messuage  or  mansion  at  Chelsea  Park  afore- 
said, or  any  other  mansion  or  dwelling-house  of  the  said 
Mary  Wright  Henniker  Wilson  while  in  her  occupation, 
(whether  she  the  said  Mary  Wright  Henniker  Wilson 
shall,  at  the  time,  be  or  shall  not  be  resident  thereat,) 
on  any  accomit  or  pretence  whatsoever." 


1847. 


Wilson 

V. 

Wilson. 


The  Defendant's  second  exception  insisted  that,  if  the 
above  covenant  ought  not  to  be  struck  out,  it  ought  to 
be  altered  and  made  to  correspond  with  the  terms  of  the 
first  clause  in  the  articles  of  separation.    That  clause 

L  L  2 
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provided  that  Mr.  Wilson  Bhould,  at  all  times  thereafter, 
permit  Mrs.  Wilson  to  live  separate  and  apart  from  him, 
at  such  place  and  in  such  manner  as  she  should  think 
fit,  as  if  she  were  unmarried,  without  any  molestation,  in- 
terference or  annoyance  whatsoever  by  him  or  on  his  part 

Mr.  James  Parker  and  Mr.  Busk  said  that  neither 
an  action  at  law  nor  a  suit  in  equity  could  be  maintained 
upon  the  covenant  mentioned  in  the  first  exception,  and 
that  many  of  the  provisions  of  it  were  illegal ;  that  a 
court  of  equity  never  enforced  a  covenant,  between  a 
husband  and  wife,  to  live  separate  from  each  other,  bat 
only  dealt  with  their  property;  and,  accordingly,  the 
decree  in  this  cause  directed  the  Master  merely  to  settle 
a  proper  deed  of  conveyance  for  carrying  the  articles  into 
effect;  that,  at  all  events,  the  Master  was  not  justi- 
fied in  expanding  the  first  clause  in  the  articles  in  the 
way  that  he  had  done:  2  Roper  on  Hus.  and  Wife, 
Jacob's  edit.  p.  270,  and  notes  thereon ;  2  Madd.  Prin. 
and  Prac,  3rd  ed.  p.  496,  note  (c),  Augiery.  Augier(yl 
Frampton  v.  Frampton{z\  Warrender  v.  Warrender^a)* 
They  added  that  Reg.  Lib.  had  been  searched  for  the 
case  in  which  Lord  JBathurst  was  said  to  have  granted 
an  injunction  to  restrain  a  husband  from  suing  for  a  re- 
stitution of  conjugal  rights  (£),  but  that  no  such  casecould 
be  found. 

Mr.  Bethell  and  Mr.  Lloyd  cited  King  v.  Mead(c\ 
Norton  v.  Seton{d),  Briggs  v.  Morgan  {e). 

The  V ice-Chancellor  : 
I  am  now  hearing  exceptions  to  the  Master's  report 


(^)  Prcc  Cb.  496. 
(-?)  4  Beav.  287.   See  293. 
(«)  2  CI.  &  Fin.  488. 
(6)  See  Jacob's  Rep.  139, 
and  140. 


(c)  I  Burr.  542. 

(d)  3  Phillim.  Eccl.  Rfp- 

147. 

(e)  Ibid.  325. 
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made  in  pursuance  of  a  decree,  and  I  am  bound  by  the  1847. 

decree.  When  the  House  of  Lords  has  reversed  or 
altered  it,  I  shall  be  bound  by  the  decisioti  of  the 
House  of  Lords. 


I  think  that  the  exceptions  ought  to  be  overruled ; 
because  the  Court  has  directed  that  it  shall  be  referred, 
to  the  Master,  to  settle  a  proper  deed  of  conveyance  for 
the  purpose  of  carrying  the  articles  of  separation  into 
effect,  and  it  is  observable  that  those  articles  provide 
that  certain  estates  which  originally  belonged  to  Mrs. 
fFilson,  shall  be  conveyed  in  a  certain  manner;  and, 
with  respect  to  the  Chelsea  Park  estate,  that,  from  and 
after  the  24th  of  June  then  instant,  it  shall  be  held  by 
and  vested  in  trustees  in  trust  for  Mrs.  Wilson,  for  her 
separate  use.  The  articles  also  provide  that  Mr.  Wilson 
shall  be  paid  an  annuity  so  long  as  he  observes  and 
performs  the  covenants  and  agreements  therein  con- 
tained. If  the  deed  is  to  be  framed  according  to  the 
direction  of  the  decree  (which  has  regard  to  the  articles, 
and,  of  course,  to  the  ninth  clause  in  them),  it  is  quite 
obvious  that  stipulations  tantamount  to  those  which  are 
contained  in  the  articles,  must  be  introduced  into  it,  and 
that  an  expansion  of  the  general  meaning,  unless  it  is 
carried  beyond  proper  limits  so  as  to  be  excessive,  is 
quite  unobjectionable.  It  was  said  that  Mr.  Wilson 
ought  not  to  be  prevented  from  going  to  the  house 
at  Chelsea  Park ;  but  that  house  would  not  be  for  Mrs. 
Wilsons  separate  use,  if  her  husband  had  liberty  to  go 
to  it. 

Though  it  may  be  true  that  an  action  at  law  could 
not  be  maintained  upon  the  covenant,  yet,  as  the  par- 
ties have  stipulated  that  the  payment  of  the  husband's 
annuity  shall  depend  upon  his  performing  the  covenants 


Wilson 

V. 
WlIiSOK. 
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coutained  in  the  articles,  those  covenants  must  be  in- 
serted in  the  deed,  in  order  that  it  may  appear  whether 
the  payment  of  the  annuity  ought  or  ought  not  to  be 
continued.  However,  I  am  by  no  means  certain  that  an 
action  could  not  be  maintained  on  the  covenant,  for  there 
has  been  a  gradual  change  of  opinion  with  respect  to 
articles  of  separation.  And  Lord  JEldon,  notwithstand- 
ing his  zeal  to  maintain  the  rigour  of  old  principles, 
says,  in  Lord  Westmeath  v.  Lady  Westmeath: — ^''The 
conclusion  I  come  to,  is  that,  though  I  might  have  de- 
cided differently  if  I  had  been  one  of  the  commonJaw 
judges  formerly,  yet  it  is  impossible  for  me  now  to  take 
upon  myself  to  say  that  these  deeds  are  not  good  at 
law."  Therefore,  I  shall  overrule  the  two  first  exceptions. 


Another  of  the  Defendant's  exceptions  was  that  the 
draft  settled  by  the  Master,  contained  no  provision  for 
determining  or  putting  an  end  to  the  conveyance,  core- 
nants,  and  stipulations  therein  contained,  in  the  event  of^ 
Mr.  and  Mrs.  fVilson,  at  any  time  thereafter,  cohabiting 
together. 

The  Vice-Chancellor  considered  that,  though  the^ 
draft  ought  to  have  contained  a  provision  for  divesting  the^ 
trustees  of  the  legal  estate  in  the  hereditaments  intende(L 
to  be  conveyed  to  them,  it  was  not  necessary  for  it  to^ 
contain  any  provision  for  determining  the  covenants  andL 
stipulations;  for  a  subsequent  reconciliation  betweeim. 
Mr.  and  Mrs.  Wilson  would,  of  itself,  put  an  end  tc^ 
them:  therefore  the  exception  covered  too  much,  ancft 
must  be  overruled. 


The  Vice-Chancellor's  order  on  the  exceptions, 
affirmed  by  the  Lord  Chancellor. 
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RICHARDS  V.  PATTESON.  1847: 

Tioth  February, 
HE  testator  in  the  cause,  by  a  codicil  to  his  will,  be-     ' v ' 

queathedy  to  his  wife  and  anoiher  person,  all  his  property  Will. 

in  the  Austrian  and  Russian  funds:  "and  also  that  Construction. 
vested  in  a  Swedish  mortgage  security."  At  the  date  of  ^^^^rtainty. 
the  codicil,  he  had  several  Swedish  mortgages.  Testator  be- 

queathed all 

On  the  cause  coming  on  to  be  heard  for  further  direc-  ^^  Austrian 
tions,  and  Russian 

funds,  and  also 
that  vested  in 
Mr.  Bacon  and  Mr.  Speedy  for  the  residuary  legatees,  a  Swedish  niort* 

contended  that  the  words  of  the  bequest  were  not  suflS-  gjjge-secunty. 

.     ,    ,      „    ,      o,      ,.  1  •  •  11  The  testator,  at 

cient  to  mclude  all  the  Swedisk  securities ;  and  that,  as  i\^q  ^^'^^  Qf  ^jg 

no  particular  security  was  mentioned,  the  bequest  was  will,  had  seve- 
void  for  uncertainty.  'vleTon  "dif- 

ferent  Swedish 
Mr.  James  ParAer,  Mr.  Calvert y  and  Mr.  Chapman,  ^l^f^^^es. 
appeared  for  the  other  parties.  bequest  was 

not  void  for 
The  Vicjb-Chancellor  said  that  the  words  on  which  but  *that°8S[\he 
the  question  arose,  were  equivalent  to :  '^  all  my  property  sums  invested 

vested  in  Swedish  mortgage  security,"  and,  therefore,  ®°  Swedish 

.  .  mortgages, 

the  bequest  was  not  void  for  uncertainty ;  but  all  the  passed  by  it. 

testator's  property  invested  on  Swedish  mortgages,  passed 

by  it 
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1848:  SWABEY  V.  SWABEY. 

17th  July.  * 

' ^ '  A  REPORT  of  the  hearing  of  this  cause  for  further 

Legacy 'duty,  directions,  is  given  antfi,  page  IOC.     A  petition  in  the 

Probate-duty,  ^ause,  presented  by  the  Plaintiff,  Henry  Sioabey,  and 

J.  made  a  ^^  Defendant,  Maurice  C.  M.  Swabey,  now  came  on  to 

mortgage  in  fee  be  heard.    It  appeared  that  the  indentures  of  the  26th  of 

lent  10  him  by  March  1823,  and  18th  of  February  1829,  contained 

Ihe  trustees  of  covenants,  by  Thomas   Lynch  Golehom  with  Mamct 

settlemem^^On  ^^^^  ^^^  ^-  ^-  ^^^^^r,  to  re-transfer  to  them,  the 

his  death,  his  2328^  175.  lOd.  Consols,  and  2736/.  18«.  Reduced  An- 

daughter  be-  nuities,  upon  the  trusts  of  the  settlement  made  on  the 

the  equity  of  marriage  of  T.  L.  Goleborn  and  Catherine  his  wife ;  and 

redemption  of  that  the  deed  of  the  ICth  of  December  1841  recited 

e  mortgaged     those  indentures  and  the  indentures  of  the  21st  and  23rd 
estate,  as  his 
heir,  and,  under  of  December  1830  (antd,  page  112),  and  recited,  also, 

his  marriage        that  the  testatrix,  Catherine  Goleborn^  had,  for  some 

settlement,  to       ..  *   u         •  -        u  u         _. 

the  mortcaffe-     **™^  P^^'  o^^n  m  possession,  "  as  such  mortgagee  as 

money.    The      aforesaid,"  of  the  premises  on  which  the  two  sums  of 

trustees  then        stock  were  secured.     But  the  petition,  and  the  aflSdavit 

conveyed  the  . 

estate  to  her       in  support  of  it,  alleged  that  the  testatrix,  when  speak- 

subject,  ex-         ing  of  those  premises,  always  spoke  of  them  as  her  own 

Dresslv  to  the  •'      * 

equity  of  re-        absolute  property,  and  not  as  property  vested  in  her  as 

demption,  and     mortgagee  or  by  way  of  security  only. 

did  not  release 

her  father's 

covenant  for  re-       ^^®  question  raised  by  the  petition,  was  whether  the 

payment  of  the    two  sums  of  stock  were  subject  to  probate  and  legacy 

money.     After-    .   ,  J  r  &    j 

wardsshe  ^^^y- 

granted  an 

annuity  to  Af.,  and,  as  a  security  for  it,  conveyed  the  estate  and 

assigned  the  money  to  a  trustee  for  him.     By  her  will  she  devised 

the  estate,  but  did  not  dispose  of  her  personal  estate.     I  leld  that 

the  money  uas  subject  to  probate  and  legacy-duty. 


CASES   IN    CHANCERY. 

'•  James  Parker  and  Mr.  G.  L.  RusseUy  for  the  pe- 
ers, relied  on  the  Vice-Chancellors  judgment  on  the 
3g  of  the  cause  for  further  directions,  and  on  the 
ration  in  the  order  then  made.  They  also  referred 
stley  y.  MUles(a)y  and  added  that  the  testatrix's 
object  in  keeping  the  securities  for  the  two  sums  of 
on  foot,  was  to  keep  her  own  property  separate 
her  father's,  in  order  that  it  might  not  be  claimed 
s  creditors;  that  she  always  spoke  of  the  houses  as 
wn  absolute  property;  and  that  her  will  shewed 
she  considered  them  as  such.  [The  Vice-Chan- 
, — ^The  question  when  the  cause  was  before  me  for 
*T  directions,  was  different  from  the  present.  How 
t  happen  that  the  trustees  did  not  release  the  fa- 
;  covenant  when  they  made  the  conveyance  of  De- 
er 1839  ?]     Probably  it  was  overlooked. 
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e  Solicitor-General  and  Mr.  Maule  appeared  for 
Irown,  but 

e  Vice-Chancellor,  without  hearing  them,  pro- 
sed judgment  as  follows: — 

bink  that  this  is  a  perfectly  clear  case. 

hen  the  first  sum  of  stock  was  advanced  upon 
security  of  the  25th  of  March  1823,  the  father 
lanted,  with  the  trustees,  to  re-transfer  what  was 
need  to  him ;  and,  when  the  second  sum  was  ad- 
sd,  on  the  I8th  of  February  1820,  he  covenanted 
the  trustees  to  re-transfer  that  second  sum.    Then, 


{a)  AntCy  Vol.  I.,  page  29S. 


SWABBT 
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1848.  when  the  trustees  made  the  release  of  December  1B39*, 

they  released  only  the  estate,  and  not  the  covenants 
to  re-transfer.  It  is  plain,  therefore,  that,  after  the 
SwABET  execution  of  that  deed,  the  debt  remained,  though  the 
security  by  real  estate  was  gone.  When  the  instru- 
ment of  the  IGth  of  December  1B41,  was  made,  there 
was  a  recital  that  these  very  sums  of  stock  belonged  to 
the  trustees  of  the  settlement,  so  as  to  shew  that  the 
trustees  were  trustees  for  Miss  Golebam:  and,  when 
you  come  to  the  witnessing  part  of  the  deed,  you  find 
that  she  assigned  the  trust  stock  as  part  security  for  the 
annuity  thereby  granted  by  her.  Two  years  afterwards 
she  died. 

I  certainly  was  of  opinion,  and  am  so  still,  that,  as 
between  her  devisee  and  her  next  of  kin,  her  neztof  kic^ 
had  no  claim  to  the  stock.     But,  at  the  time  when  she 
died,  she  was  cestui  que  trust  of  the  covenants,  enterec/ 
into  by  her  father,  to  re-transfer  the  stock.    Therefore 
the  debt  remained,  and  duty  is  payable  on  the  stock  to 
the  Crown. 

*  See  ante,  p.  1  is. 
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JOHN    ARMINE    MORRIS    v.    SIR    JOHN  1847. 

MORRIS,  BART.  12th  and  13th 

February. 

In  June  1819,  Sir  John  Morris,  the  grandfather  of  the 
Plaintiff  and  the  father  of  the  Defendant,  settled  the       ^asu! 
barony  of  Sketty  in  Glamorganshire,  and  all  his  other  tenant  for  Life 
estates,  on  himself  for  life,  with  remainder  to  the  use  of  and  Jiemainder' 
trustees  for  1000  years,  upon  certain  trusts  thereinafter         J^^t* 

declared,  and,  subject  to  that  term,  to  the  use  of  the  * 

same  trustees  during  the  life  of  the  Defendsmt  without  Ornamental 
impeachment  of  waste,  (provided  the  same  should  be  ^  j^ ^ujj  ^^h'die' 
committed  or  suffered  with  the  privity  and  assent  of  the  mansion-house 
Defendant,)  upon  trust  to  preserve  the  contingent  re-  ^**^  ^®^"  pulled 
mainders  thereinafter  limited,  and  to  permit  the  Defend-  j^^n  ^^^  ^^^ 
ant  to  receive  the  rents  of  the  estates,  during  his  life,  complain  of 
with  remainder  to  the  use  of  the  Plaintiff,  during  his  ^      *^'' 
Hfe,  without  impeachment  of  waste,  with  remainders  to 
the  use  of  the  Plaintiff's  first  and  other  sons  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  himself 
in  fee :  and  he  reserved  to  himself  and  gave  to  the  De- 
fendant and  the  Plaintiff,  when  they  should  be  in  pos- 
session or  in  receipt  of  the  rents  of  the  estates,  power 
to  grant  building  leases. 

Sir  John  died  soon  after  the  date  of  the  settlement. 
The  Defendant  then  entered  into  possession  of  the 
estates,  and,  whilst  the  Plaintiff  was  an  infant,  pulled 
down  the  mansion-house  thereon.  Some  years  after 
the  Plaintiff  had  attained  twenty-one,  the  Defendant 
felled  some  and  marked  for  felling  other  trees  which  his 
father  had  either  planted  or  lefl  standing  and  growing 
for  the  ornament  or  shelter  of  the  house,  in  the  lawns, 
gardens  and  pleasure-grounds  belonging  to  it.    Where- 
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1847. 


Morris 
Morris. 


upon  the  bill  was  filed  to  restrain  the  Defendant  from 
felling  any  more  of  the  trees. 

The  affidavits  in  support  of  the  bill,  stated  that  the 
Plaintiff  was  only  eight  or  nine  years  old  when  the  De- 
fendant pulled  down  the  house,  and  that,  as  soon  as  he 
was  old  enough  to  form  an  opinion  on  the  act,  he  dis- 
approved of  it,  but  abstained  from  expres^ng  his  disap- 
proval, because  he  was  dependant  on  his  father ;  that 
the  site  oF  the  house  was  very  healthy,  and  the  land 
about  it  very  suitable  for  building  purposes;  and  that 
none  of  the  trees  which  the  Defendant  had  felled 
or  marked  for  felling,  were  blighted  or  stunted,  but  all 
of  them  were  healthy  and  sound  and  very  ornamental ; 
and  that,  if  any  further  cutting  were  allowed,  the  pro- 
perty would  be  greatly  deteriorated  in  its  building  and 
agricultural  value. 

The  Defendant's  affidavit  stated  that  his  father  erected^ 
the  mansion-house  mentioned  in  the  bill,  in  or  about  th^ 
year  1770,  and,  not  having  land  sufficient  to  form  a  lawuHi 
and  pleasure-grounds,  took  a  lease  of  about  thirty-si:^ 
acres,  which  were  not  comprised  in  the  settlement  bu'M 
had  become  absolutely  vested  in  the  Defendant :  tha^A 
though  the  land  on  which  the  mansion-house  and  tb^ 
greater  part  of  the  trees  stood,  was  comprised  in  th^ 
settlement,  yet  the  veins  of  coal  under  it,  with  power  to 
sink  pits  and  do  other  acts  on  any  part  of  the  surface 
for  getting  the  coal,  were  reserved  by  the  person  of  whom 
the  settlor  purchased  the  land  and  part  of  the  lawn ;  and 
that  the  rest  of  the  lawn  and  the  whole  of  the  pleasure- 
grounds,  were  formed  out  of  the  leasehold  land ;  and 
that  land  formed  so  essential  a  part  of  the  demesne,  botb 
in  extent  and  position,  as  to  render  the  remaining  part 
of  the  lawn  totally  unfit  for  that  purpose  if  separated 
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therefrom :  that  the  Defendant  had  lately  divided  the  ^847. 

leasehold  part  into  small  inclosures,  some  of  which  were 
under  tillage,  and  thereby  its  former  character  was  de- 
stroyed :  that,  owing  to  the  smoke  arising  from  copper-  Morris, 
works  in  the  neighbourhood  of  the  mansion-house,  and 
to  the  probability  of  the  veins  of  coal  under  it  being 
worked,  which  would  render  it  unsafe,  the  settlor  quitted 
it  and  shut  it  up,  about  five  years  before  his  death,  and 
made  preparations  for  building  a  family  mansion  on  his 
property  at  Sketty,  and  actually  formed  a  park,  pleasure- 
ground  and  garden  there;  and  that,  in  1820,  the  De- 
fendant proceeded  to  complete  what  his  father  had  be- 
gun^ and  pulled  down  the  old  mansion-house  and  used 
the  materials  in  building  a  new  one  at  Shetty:  that,  be- 
fore the  old  house  was  pulled  down,  a  coal-pit  was 
actually  opened  on  the  lawn  in  front  of  it,  and  another 
had  been  since  opened  in  another  place  near  the  site  of 
it,  and»  in  consequence  thereof  and  of  the  smoke  of  the 
copper  works,  the  neighbourhood  was  totally  unfit  for  a 
gentleman's  residence :  that  the  trees  which  the  Defend- 
ant had  cut  down,  had  arrived  at  maturity,  and,  though 
they  were  originally  planted  forshelterand  ornament,  they 
had  ceased  to  have  that  character :  in  addition  to  which 
the  smoke  of  the  copper  works  was  injurious  to  trees, 
and,  on  that  account,  many  gentlemen  in  the  neighbour- 
hood had  cut  down  all  the  timber  on  their  estates. 

Mr.  James  Parker  and  Mr.  Beales  now  moved  for  the 
injunction.^ — ^They  said  that  the  Defendant  alleged,  as  a 
justification  for  cutting  down  the  trees,  that  he  had 
pulled  down  the  old  house  ;  which  was  an  act  of  waste ; 
and  that  one  act  of  waste  did  not  justify  another :  that 
the  settlement  contained  a  power  to  grant  building 
leases;  and  it  appeared,  from  the  affidavits,  that  the 
land  on  or  near  which  the  trees  stood,  afforded  several 
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good  building  sites:  and  that  the  Defendant  did  not 
venture  to  swear  that  any  of  the  trees  which  he  had 
felled  or  marked  for  felling,  were  injured  by  the  smoke 
of  the  copper  works.  They  cited  Welleslei^  y.Welltdttf{a)y 
and  The  Duke  of  Leedg  v.  Lord  Amherst  (i)« 


Mr.  Bethell  and  Mr.  Rasch  for  the  Defendant: 

The  case  of  WeUesley  v.  Welksley  is  very   difierent 
from  the  present :  for  the  pulling  down  of  JFansiead- 
housey  was  authorized  by  the  settlement,  but  the  felling 
of  the  trees  in  the  park,  was  not;  therefore,  the  settle- 
ment, impliedly  at  least,  protected  the  trees.     Besides, 
there  were  villas  in  or  near  the  park,  to  which  the  trees 
were  ornamental ;  and  there  was  a  probability  of  fFatt- 
stead'house  being  re-built.     But,  in  this  case,  there  is  no 
probability,  or  even  possibility  of  the  old  mansion  being 
restored.     The  pleasure-grounds,  too,  and  part  of  the 
lawn,  have  become  absolutely  vested  in  the  Defendant, 
and  he  has  destroyed  their  character ;  and  thereby  the 
small  fragment  that  remains,  has  become  wholly  unfits 
for  the  purposes  of  a  lawn.     In  The  Duke  of  Leeds  v. 
Lord  Amherst,  the  bill  complained  of  the  entire  act  oE" 
waste,  that  is  to  say,  of  the  pulling  down  of  Keeioim 
Hall,  as  well  as  the  felling  of  the  timber:  but  the  bU^ 
in  this  case,  does  not  complain  of  the  house  being  pullecX 
down.     And,  that  being  so,  and  as  the  pleasure-grounds 
and  lawn  have  been  destroyed  as  such,  the  trees  can  be 
no  longer  considered  as  ornamental ;  and,  consequently, 
this  Court  ought  not  to  interfere  to  protect  them. 

The  Vice-Chancellor: 
This  is  a  very  simple  case. 


(a)  Ante,  Vol.  VI.,  p.  497.  (b)  Ante,  Vol.  XIV.,  p.  357- 
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It  is  very  painful  to  see  a  son  asserting  rights  against 
his  father  under  any  circumstances ;  but,  if  the  son  has 
rights,  they  must  be  protected. 

It  is  observable  that,  strictly  speaking,  the  Defendant 
has  no  right  whatever  to  cut  timber,  because  he  has 
no  legal  estate.  The  property  is  limited  to  the  trus- 
tees during  his  life,  without  impeachment  of  waste,  pro- 
vided that  the  same  should  be  committed  with  his  privity 
and  assent.  Strictly  speaking,  therefore,  he  has  not 
any  right  to  cut  the  trees.  No  objection  has  been  made 
on  account  of  the  trustees  not  being  parties  to  the  re- 
cord ;  nor  do  I  think  that  it  at  all  affects  the  substance 
of  the  case.  Then  it  comes  to  this :  that  the  Plaintiff, 
who  has  a  legal  estate  for  life  in  remainder,  complains 
of  the  act  which  has  been  done  by  his  father,  who  is  the 
cestui  que  trust  of  the  legal  estate  in  possession,  which  is 
Vested  in  the  trustees  during  his  Hfe. 

Now  it  appears  to  me  that  the  general  rule  regarding 
trees  planted  for  shelter  and  ornament,  must  apply  to 
this  case,  unless,  upon  the  face  of  the  settlement,  or  in- 
dependently of^the  settlement,  you  can  shew  that  the 
rule  is  not  applicable. 
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I  admit  that  this  case  differs  very  widely  in  some  re- 
spects from  the  case  of  Wellesley  v,  Wellesleji/ ;  but  I  ob- 
serve that  there  is  a  power  in  the  settlement  to  demise  to 
persons  who  shall  be  willing  to  build  houses  or  to  repair 
houses ;  and  I  think  that  that  does  tend  to  sustain  the 
right  of  those  in  remainder  to  have  the  trees  preserved 
which  were  originally  planted  for  shelter  and  ornament 
Because,  though  the  mansion-house,  which  the  trees 
were  intended  to  shelter  and  ornament,  no  longer  exists, 
yet  there  is  a  possibility  of  leases  being  made  for  the 
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purpose  of  building  houses  which  may  receive  a  benefit 
from  the  ornament  or  the  shelter  afforded  by  the  trees; 
and,  in  that  respect,  it  is  something  like  the  case  of  Wet^ 
leslcy  V.  WeUedey.  But  my  opinion  is  that  I  am  bound  to 
administer  the  general  law  of  this  Court,  whieh  will  not 
permit  the  person  who  is  merely  tenant  for  life  without 
impeachment  of  waste,  to  cut  down  these  trees,  which 
it  is  admitted  on  all  hands  were  either  planted  or  left 
standing  for  shelter  and  ornament.  Therefore  I  shall 
grant  the  injunction*. 


*  A  motion  to  discharge  the  order  was  refused  by  the 
Lord  Chancellor 


1847: 
16th  February. 

"  Survivor  or 
SurTivors/* 

WiU. 
Construction. 


DORVILLE  V.  WOLFF. 

1  HE  testator  in  this  cause  made  the  following  bequest 
by  a  codicil  to  his  will,  dated  the  8th  of  February  1814: 
'*  I  give  and  bequeath  to  my  dear  friend,  EHzabeth  DcT' 
vilky  one  annuity  of  2002.  for  and  during  her  natural 
life,  and,  after  her  decease,  in  trust  for  her  children, 
namely,  Elizabethy  Henry^  Arabella^  and  Georgia^ 
Dorville,  or  the  survivor  or  survivors  of  them,  for  and 
towards  their  maintenance  and  support  until  they  8ev^ 


Testator  be- 
queathed a  fund 
in  trust  for 
Elizabeth  D. 

a^er^her  d'  -"  '  ^''^  attain  the  age  of  twenty-one  years,  when  each  will 
cease,  in  trust     be  entitled  to  claim  a  fair  proportion  of  the  principal 
for  four  of  her 
children,  whom 

he  named  :  "  or  the  survivor  or  survivors  of  them,  for  their  main- 
tenance, until  ihey  severally  attain  the  age  of  twent} -one  years, 
when  each  of  them  will  be  entitled  to  claim  a  fair  proportion  of 
the  principal."     Only  one  of  the  children  survived  the  mother. 

Held  that  that  one  was  entitled  to  the  whole  fund,  though  two  of 
the  deceased  children  attained  twenty-one. 
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in  order  to  secure  the  said  annuity  of  200  Z.  to  my 
friend  Elizabeth  jDorville  and  her  children,  I  direct 
a  sum  of  money  sufficient  to  produce  the  said  an- 
r  of  200/.,  be  vested  or  disposed  of  in  Government 
I  in  the  names  of  my  trustees." 


1846. 
* . ' 

DoRVILLB 

Wolff. 


le  testator  died  in  1815.  JElizabeth  JDorville  w[\d 
ler  children  named  in  the  codicil,  survived  the  tea- 
•  Three  of  them  died  in  her  lifetime,  two  being 
,  and  the  other  an  infant.  Elizabeth  Dorville  died 
(44.  Her  only  surviving  child  claimed,  as  such, 
nnd  that  had  been  provided  for  payment  of  the 
ity. 

r.  Bethell  and  Mr.  Collins,  in  support  of  that  claim» 
Cripps  V.  Wolcott  (a),  Blewitt  v.  Roberts  (6),  Pope 
hitcombe  (c),  Wordsworth  v.  Wood  (rf). 

r.  Hodgson  and  Mr.  Glasse,  for  the  personal  repre- 
tive  of  the  two  deceased  children  who  attained 
y-one,  said : 

s  gift  is  made  to  the  children,  not  as  a  class,  but  as 
duals,  by  their  names;  and,  when  they  should  at- 
wenty-one,  each  was  to  be  entitled  to  claim  a  fair 
rtion  of  the  principal.  Therefore  we  submit  that 
e  children  who  attained  twenty-one,  took  absolute 
1  interests ;  that  is  to  say,  that  the  words,  *'  sur- 
or  survivors,"  mean  those  who  should  live  to  attain 
y-one. 


4  Madd.  11. 
Craig  &  Phill.  274. 
3  Russ.  124. 
XV. 


(d)  2  Beav.  25;  and4Myl. 
&  Cr.  641. 
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Mr.  Sheffield  appeared  for  the  trustees  of  the  fiuid. 

The  Vice-Chahcellor  : 
The  children  could  not  claim  a  share  of  the  principal 
unless  they  survived  their  mother;  and  it  is  clear  to  my 
mindy  taking  the  whole  of  the  bequest  together,  that  the 
testator  intended  those  children  only  to  take  a  share, 
who  should  survive  their  mother. 


He  seems  to  have  made  his  will  under  the  impression 
that  Mrs.  JDorville  would  die,  leaying  her  childrea. 
infants. 


Decree  that  the  Plaintiff,  as  the  only  child  of  Elisth 
beth  DorvUk  who  survived  her,  is  entitled  to  the  whole 
of  the  fund. 


B 
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WALL  V.  WALL.  1847: 

20th  and  21st 
Y  the  settlement  on  the  marriage  of  William  Wall       February ; 

and  Elizabeth  his  wife,  dated  the  1 1th  of  September       ^  ^^  ^.j 

1802,  certain  sums  of  money  and  stock  were  settled  in      ' v ' 

trust,  after  the  death  of  the  survivor  of  them,  for  their        Annuity. 

younger  children.     There  was  issue  of  the  marriage  a    Property-Tax. 

son  and  a  daughter  only.     The  settlement  did  not  con-   a  testator  eave 

tain  any  power  to  invest  the  funds  comprised  in  it  in  the  to  his  wife  an 

purchase  of  lands;  but,  in  or  prior  to  1830,  the  whole  a»°"/^y  ^^  clear 

.  .  yearly  rent- 

of  them  was  so  invested  with  the  consent  of  Wm.  Wall  charge  of 

and  his  son  and  daughter,  and  the  lands  purchased   1^00  L^  clear  of 
therewith  were  conveyed  to  the  trustees  upon  the  trusts  figd^ctions 
of  the  settlement  Held  that  the 

annuity  was 

In  1836,  the  daughter  married  the  Baron  de  Thoren;  perty-tax. 

and,  in  December  1836,  William  Wall  settled  a  freehold  

estate  of  the  yearly  value  of  890  /.  on  them  and  their        Interest. 

children;  and,  in  August  1840,  he  settled  1000 1  3^/.         Legacy. 

per  cent  stock  on  the  Baroness  and  her  children.  ^  testator 

^  made  a  settle- 

ment on  his 
fVilUam  Wall,  by  his  will  dated  the  29th  of  July  1842,  daughter,  who 

devised  his  real  estates  to  his  son,  fVilliam  Ellis  Wall,  ^"e^'heJVle? 
and  Edward  Jones  Williams  in  fee,  to  the  use,  intent,  gacy  by  his 
and  purpose  that  they  should  permit  his  wife,  Elizabeth  ^*^^-    Held  that 

not  bear  inter- 
est from  the  death  of  the  testator,  but  only  from  the  end  of  the 
first  year  afler  that  event. 


Husband  and  Wife.-- Election. 

A  testator  gave  a  legacy  to  his  daughter,  a  married  woman,  on 
condition  that  she  should  relinquish  her  claim  to  a  reversionary 
chose  in  action  under  bis  ntarriage  settlement.  Qu.  whether  she 
could  elect  to  take  the  legacy  against  the  will  of  her  husband. 

M    M  2 
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1847.  Watt,  during  her  life,  to  receive,  out  of  the  rents  thereof. 


Wall 

V. 


and  also  out  of  the  income  of  his  residuary  personal 
estate  thereinafter  bequeathed  to  them,  an  annuity  or 
yj^*  clear  yearly  rent-charge  of  1800  L,  clear  of  all  taxes  ami 

deductions,  and,  subject  thereto,  to  the  use  of  William 
Ellis  Wall,  for  his  life,  with  remainders  to  his  first  and 
other  sons  successively  in  tail  male ;  and  he  bequeathed 
his  residuary  personal  estate  to  WiUiam  Ellis  Wall  and 
Edward  Jones  Williams,  in  trust,  as  to  18,000/.  part 
thereof  (and  which  he  charged  on  his  real  estate  in  case 
his  personal  estate  should  be  insufficient),  to  invest  the 
same,  as  soon  as  conveniently  might  be  after  his  decease, 
on  Government  or  real  securities,  and  to  pay  the  interest 
of  the  securities  to  his  daughter,  the  wife  of  the  Baron 
de  Thoren,  for  her  separate  use  and  without  power  of^ 
anticipation,  during  her  life,  and,  after  her  decease,  ii^ 
trust  as  to  the  sum  of  0000  i,  part  of  the  18,000  L,  foe- 
such  one  or  more  of  her  children  or  of  their  or  any  otf 
their  issue  bom  in  her  lifetime,  as  she  should  appoint  \y^ 
deed  or  will,  and,  in  default  of  such  appointment,  an(3 
also  as  to  the  sum  of  9000  /.,  the  residue  of  the  18,000  L  ^ 
in  trust  for  her  children  in  equal  shares ;  and,  after  re  ^ 
citing  (as  the  fact  was),  that  his  daughter,  under  hi^ 
marriage  settlement,  would  become  entitled,  as  a  youngei' 
child,  to  upwards  of  12,000/.,  declared  that  so  much  of 
the  said  sums  of  9000  /.  and  9000  /.  50  thereby  given  to 
or  in  trust  for  her,  should  be  abated  and  reduced  to  suck 
an  amount  as  she  should  be  entitled  to  receive  as  a  younger 
child  as  aforesaid;  it  not  being  his  intent  and  meaning 
that  she  should  be  entitled,  under  the  settlement^  to  her 
portion  as  a  younger  child,  as  well  as  the  said  sums  of 
9000  /.  and  9000  /. ;  and,  after  disposing  of  the  remainder 
of  his  residuary  personal  estate,  he  declared  that  the 
provisions  in  and  by  his  will  made  for  his  wife  and  chil- 
dren, were  so  made  for  them,  and  that  they  should  re- 
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Apectively  accept  and  take  the  same  in  full  discharge, 
lieu,  and  satisfaction  of  and  for  all  and  every  the  estates^ 
sum  and  eums  of  money,  and  other  provisions  given  to 
or  made  for  them  respectively  in  and  by  the  settlement 
made  previous  to  his  marriage  with  his  said  wife,  and 
that  his  wife  should  also  accept  and  take  the  same  in 
bar,  satisfaction,  and  discharge  of  all  her  claims  of  dower 
and  thirds  at  common  law  and  free  bench  by  custom  or 
otherwise,  of,  in,  to,  or  out  of  all  and  every  his  real  and 
personal  estate ;  and  he  directed  that  his  said  wife  and 
children  should,  when  thereunto  requested,  seal  and  exe- 
cute to  his  trustees  for  the  time  being,  all  such  releases, 
acquittances,  and  discharges  of  such  their  respective 
claims  and  demands,  and  also  convey  and  assure  and 
cause  to  be  well  and  effectually  conveyed,  all  and  every 
the  estates  purchased  with  the  monies  in  the  said  settle- 
ment mentioned,  upon  the  trusts  of  his  will,  as,  by  his 
trustees  or  their  counsel,  should  be  reasonably  devised 
or  advised  and  required. 


1847. 


Wall 
Wall, 


The  testator  died  in  October  1844,  leaving  his  wife 
and  the  other  persons  named  in  his  will,  him  surviving. 


The  Plaintiff  was  the  eldest  son  of  fVtlUam  Ellis 
Wan  and  the  first  tenant  in  tail  of  the  estates  devised 
by  the  will.  The  bill  was  filed  to  carry  the  trusts  of 
the  will  into  execution.  It  alleged,  amongst  other 
things,  that  the  testator's  widow  and  the  Baroness  de 
Tharen  ought  to  elect  whether  they  would  take  the  be- 
nefits given  to  them  by  the  will,  or  the  provisions  made 
for  them  by  the  settlement ;  that,  though  the  former  was 
willing  to  elect  to  take  under  the  will,  the  latter  was  un- 
willing to  declare  her  election  until  it  had  been  ascer- 
tained whether  it  would  be  for  her  benefit,  or  for  the  be- 
nefit of  her  and  her  children  (all  of  whom  were  infants) 


Wall 

V 
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1847.  ^^  ^'^^^  ^^  ^^^^  ^^^  benefits  given  to  them  by  the  will, 

in  preference  to  those  provided  for  her  by  the  settle- 
menty  and  whether  her  election  would  extend  to  any 

,„*"  benefits  given  to  her  children  by  the  will,  or  to  her  own 

life-estate  and  interest  only  under  it ;  that  the  Baron  de 
Thoren  alleged  that  he  could  not  be  bound  by  the  elec- 
tion of  his  wife ;  but  the  bill  charged  that,  whatever 
rights^  if  any^  the  Baron  might  acquire  by  operation  of 
lawy  in  right  of  his  wife^  in  the  trust  funds  and  monies 
comprised  in  the  settlement  or  the  real  estates  purchased 
therewith^  were  subject  to  the  Baroness's  sole  and  ex- 
elusive  right  of  election,  and  that,  in  case  she  should 
elect  to  take  under  the  will,  the  whole  of  those  trust, 
funds  and  monies,  or  the  real  estates  purchased  there — 
with,  would  sink  into  and  form  part  of  the  testator's 
siduary  estates,  and  pass  according  to  the  dispositii 
made  thereof  by  the  will. 

The  Baron  and  the  Baroness  put  in  a  joint  answer*. 
The  Baroness  elected,  so  far  as  she  lawfully  could,  to 
take  under  the  will;  and  the  Baron  submitted  that  his 
rights  could  not  be  prejudiced  by  his  wife  so  electing. 

The  cause  was  heard  in  February  1846 ;  and,  in  pur- 
suance of  the  decree  then  made,  the  Master  reported 
that  it  would  be  for  the  benefit  of  the  Baroness  to  elect 
to  take  under  the  will. 

The  cause  now  came  on  to  be  heard  for  further  direc- 
tions. 

Mr.  Stuart  and  Mr.  Greene,  for  the  Plaintiff: 

The  questions  to  be  decided  are,  first,  whether  the 
election  of  the  Baroness  to  take  under  the  will,  will  or 
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will  not  bar  the  Baron  from  claiming^  by  virtue  of  his 
marital  right,  his  wife's  interest  under  her  father  and 
mother's  marriage  settlement,  when  that  interest,  which 
is  now  reyersionary,  shall  come  into  possession  by  her 
mother's  death* 


1847. 


Wall 

IP- 
Wall, 


Secondly,  whether  the  Baroness  is  entitled  to  interest 
on  the  18,000  L  from  her  father's  death,  or  only  from  the 
end  of  the  first  year  after  that  event  ?    And 

Thirdly,  whether,  as  the  will  directs  that  Mrs.  WalTs 
annuity  of  1,8002.  shall  be  clear  of  all  taxes  and  deduc- 
tions, she  is  entitled  to  be  paid  it  free  from  property-tax  ? 

We  submit  that  the  Baron  cannot  interfere  with  his 
wife's  right  to  elect,  and  that  he  will  be  bound  by  her 
election:  Ardesoife  v.  Bennet(a)y  Lady  Cavan  v.  Ptd- 
teney  {b\  BradUh  v.  Bradish  (c),  and  1  Boper  on  Husb. 
and  Wife,  Jacobs's  edit,  p.  30,  note. 

The  Baroness  de  Tharen  is  not  entitled  to  interest  on 
the  18,000  L,  from  the  death  of  the  testator,  but  only 
firom  the  end  of  the  first  year  after  his  death ;  for  not 
only  was  she  adult  when  the  will  was  made,  but  her 
father  made  a  provision  for  her  in  his  lifetime :  Raven  v. 
Watte  {d)f  Leslie  v.  Leslie  (e> 

Elizabeth  WalU  the  testator's  widow,  is  not  entitled 
to  be  paid  her  annuity  of  1,800/.,  free  from  property- 
tax.     It  is  charged  on  real  estate.     The  tenants  will 


(a)  3  Dick.  463. 
(6)  3  Ve«.jun.  544. 

(c)  3  Ball.  &  Beat.  479. 

(d)  X  Swanst.  553. 


(e)  Lloyd  &  Goold's  Rep. 
temp.  Sugden,  page  1 ;  and 
see  page  6,  note. 
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deduct  the  tax  out  of  their  rents,  and  the  trustees  of  the 
will  have  a  right  to  deduct  it  out  of  the  annuity  (/). 

Mr.  Sidebottom,  for  the  widow,  contended  that,  as  ho* 
annuity  was  to  be  clear  of  all  taxes  and  deducticms,  she 
was  entitled  to  be  paid  it  in  full:  Barksdale  v.  Gil- 
liat{g). 

Mr.  Walker  and  Mr.  Dickinson  appeared  for  WUGam 
EUis  Wall,  the  Plaintiff's  father. 


Mr.  Parry ^  for  the  Baroness  de  TAoren,  contended, 
first,   that  the  Baroness's  right  to  elect  could  not  be 
controlled  or  interfered  with,  in  any  manner,  by  her  hus- 
band ;  that  he  would  be  precluded  from  enforcing  hi» 
marital  right  to  the  settled  funds,  at  any  fiiture  time,  hy- 
the  Court  declaring,  as  it  ought  to  do,  that  the  Baroness 
had  elected  to  take  under  the  will,  and  directing  th^ 
trustees  of  her  father  and  mother's  marriage  settlemen^^ 
to  convey  the  estates  in  which  the  settled  funds  had  beeKi. 
invested,  to  the  trustees  of  the  will. 


In  support  of  the  Baroness's  right  to  be  paid  interest 
on  the  18,000  /.  from  the  testator's  death,  he  relied  on 
Dowling  v.  Tyrell  (A),  and  on  the  direction,  in  the  will, 
to  invest  the  18,000  /.  in  Government  or  real  securities 
as  soon  as  conveniently  might  be  after  the  testator's 
decease. 

Mr.  James  Parker  appeared  for  the  children  of  the 
Baron  and  Baroness. 


(/)  See  5  &  6  Vict.  c.  35» 
8.  102;  and  8  &  9  Vict.  c.  4. 


(g)  i^SwaD8t.56s. 

(h)  2  Russ.  k.  Myl.  343* 
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Mr.  BetheU  and  Mr.  Malinsj  for  the  Baron  de  IVioren, 
said  that  it  was  contrary  to  the  policy  of  the  law  to  in- 
terfere with  rights  conferred  by  marriage ;  besides  which, 
the  wife's  interest  under  her  father  and  mother's  mar- 
riage settlementj  could  not  now  be  dealt  with ;  for,  not- 
withstanding the  settled  funds  had  been  invested  in  the 
purchase  of  real  estates,  they  must  be  considered  as  per- 
sonal estate,  and,  the  wife's  interest  being  reversionary, 
any  order  that  might  be  made  respecting  it,  would  be 
nugatory :  moreover,  that  the  testator  did  not  attempt 
to  afiect,  or  even  refer  to  the  rights  of  the  Baron,  but 
only  to  the  rights  of  the  Baroness ;  and  that  all  that  he 
meant  was  that,  if  she  should  survive  both  her  mother 
and  her  husband,  she  should  then  execute  a  release  or 
conveyance  of  the  settled  funds  or  the  estates  on  which 
they  had  been  invested,  to  the  trustees  of  his  will: 
Jordan    v.  Jones  (t),   Brodie  v.  Barry  (A),   Frank  v. 
ITrankil). 
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Wall 
Wall. 


Mr.  Koe  and  Mr.  Stinton  appeared  for  the  trustees 
of  the  testator's  will  and  marriage  settlement. 

Mr.  Stuart  replied. 


The  Vioe-Changellor: 
I  have  read  over  the  papers  in   Wall  v.  WaU\  and  it 
seems  to  me  that  there  is  uo  difficulty  with  respect  to 
any  one  of  the  questions  which  were  brought  before  me, 
except  that  which  regards  the  election. 


13th  Jane. 


With  respect  to  the  question  about  the  interest  on 
the  18,000  i  for  the  first  year  after  the  testator's  de- 


(t)  2  Phill.  170.  (*)  3  Ve8.&  Beam.  137. 

(/)  3  Myl.  &  Cr.  171. 
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1847. 


Wall 

V. 

Wall. 


cease^  my  opinion  is  that  it  is  not  due ;  because  the  pro- 
vision is  a  general  legacy  made,  certainly,  to  a  child,  bat 
to  an  adult  child,  and  to  one  for  whom  a  provision  had 
been  made ;  nor  is  there  any  direction  with  regard  to 
maintenance ;  and,  therefore,  according  to  the  case  of 
Raven  v.  fFaite,  (which  states  the  law  very  cleariy,) 
interest  for  the  first  year  is  not  payable. 


Then,  with  respect  to  the  question  about  the  payment* 
of  the  widow's  annuity  free  from  property-tax.     I  hav^ 
looked  at  the  102nd  section  of  the  Property-tax  Act^ 
and  it  is  quite  plain,  from  the  language  of  that  sectioik^ 
that  the  thing  that  is  given  is  the  thing  that  is  to  pay  tlif^ 
tax.    The  words  of  the  section  cannot  be  ao  strained  mm 
to  mean  that«  whether  the  property-tax  be  increased  or 
decreased  at  any  future  time  during  the  continuance  of 
the  annuity,  the  annuitant  is  to  receive,  every  year,  t 
sum  of  a  given  amount.    The  words  amount  to  nothiojf 
like  that ;  and  my  opinion,  therefore,  is  that  the  annui- 
tant is  liable  to  pay  the  property-tax. 

Lastly,  with  respect  to  the  question  of  election. 

In  the  first  place,  it  is  to  be  observed  that  this  is  not 
a  case  of  election  in  the  common  sense  of  the  word, 
where  the  election  arises,  simply,  fix)m  a  person  making 
a  disposition,  as  his  own,  of  that  which  is  not  his  own. 
But,  here,  there  is  a  double  declaration.  For  the  testa- 
tor first  directs,  in  very  singular  words,  that  the  amount 
which  he  has  given  by  his  will,  shall  be  diminished  by 
the  amount  of  the  provision  which  had  been  made  by  the 
settlement ;  and  then,  in  a  subsequent  part  of  his  will, 
he  expressly  declares,  in  language  somewhat  inconsis- 
tent with  the  first,  but  he  does  expressly  declare  that  that 
which  is  given,  as  a  provision,  by  the  settlement,  shall 


Wall 

V. 
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be  given  up  in  case  his  daughter  takes  that  which  is  1847- 

given  by  the  will.  But  then  there  is  this  to  be  re- 
marked, namely,  that  the  provision  as  it  now  stands 
under  the  settlement,  is  a  reversionary  cAose  in  cation  Wall 
of  the  daughter,  which  will  not  vest  in  possession 
until  the  death  of  her  mother,  and  there  is  no  method 
DOW  known  to  the  law  by  which  that  reversionary  in- 
terest can  be  absolutely  given  up  at  the  present  time. 
It  cannot  effectually  be  released ;  nor  can  it  be  as- 
signed. Besides  which,  if  the  Court  is  to  elect,  upon 
the  Master's  report,  on  behalf  of  the  wife,  I  do  not  see 
how  that  election  can  prevail  against  the  dissent  of  the 
Imsband.  Neither  do  I  see  how  the  question,  whether 
it  can  be  carried  into  effect  against  the  wish  of  the  hus- 
band, can  be  determined  in  a  case  constituted  as  this  is, 
mth  the  husband  and  wife  co-defendants.  And,  there- 
fore, if  the  parties  think  that,  during  the  life  of  the 
mother,  any  thing  can  be  done,  effectually,  in  the  way 
of  decision  with  respect  to  this  case  of  election,  the 
matter  must  be  brought  before  the  Court  in  a  suit  in 
which  the  daughter  and  her  husband  are  adverse  claim- 
ants, that  is  to  say,  one  a  Plaintiff  and  the  other  a  De- 
fendant; for,  otherwise,  I  do  not  think  that  the  Court  has 
any  jurisdiction.  And  it  seems  to  me  that  all  that  can 
be  done  at  present,  is  to  direct  that  the  sum  of  1 8,000  f, 
shall  be  set  apart  to  abide  the  ultimate  decision  of  the 
Court,  whenever  the  question  is  so  raised  as  that  the 
Court  can  decide  it.  But,  at  present,  I  do  not  think 
that  I  have  any  jurisdiction,  whatever,  to  decide,  on  the 
question  of  election,  against  the  husband,  who  dissents 
from  the  view  which  his  wife  takes. 


The  Baron  de  Thoren,  aflerwards,  consented  to  his 
^fe's  electing  to  take  under  the  will ;  and,  accordingly^ 
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1847.  the  order  on  further  directions^  which   was  dated  the 

*  ''  '  3rd  of  August  1847,  was,  in  part,  as  follows :  "  And  the 
^^^^  said  Defendants  the  Baron  de  Thoren  and  MiUicaU  his 
Wall.  ^^'^'  ^y  ^^^®'^  counsel,  electing  to  take,  under  the  said 

testator's  will,  the  benefits  thereby  intended  for  her,  in 
lieu  of  the  benefits  and  provision  made  for  her  by  th^ 
said  settlement  of  the  11th  day  of  September  1802,  it. 
is  ordered  that  the  18,807/.  Is.  Sd.,  Bank  3/.  per  CenU 
Annuities  standing  in  the  name,  of  the  Accountant-6e« 
neral  of  this  Court  in  trust  in  this  cause,  to  an  account 
called, '  The  legacy  account  of  the  Baroness  de  Thorat 
and  her  children,'  be  deemed  and  taken  as  in  full  satis- 
faction of  the  legacies  of  0,0002.  and  9,000/.,  making  to- 
gether 18,000/.,  bequeathed  in  trust  for  the  benefit  of  the 
said  Defendant  MiUicent  de  Thoren  and  her  children,  by 
the  said  testator's  will.    The  order  then  directed  tbe 
Baron  and  Baroness  and  the  trustees  of  the  settlemeot, 
to  convey  the  estates  purchased  with  the  monies  aod 
funds  comprised  in  the  settlement,  to  the  trustees  of  the 
will,  upon  the  trusts  so  thereby  declared  of  the  testator's 
residuary  real  estates,  to  be  held  by  those  trustees  fireed 
and  absolutely  discharged  from  the  trusts,  powers,  cod- 
ditions  and  agreements  of  the  settlement;  and,  upon 
the  conveyance  being  executed  by  the  Baron  and  Ba- 
roness, the  dividends  of  the  18,000/.  Bank  Annuities, 
to  be  paid,  to  the  Baroness,  for  her  separate  use,  duriog 
her  life  or  until  further  order. 
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WATSON  V.  BIRCH,  1847 : 

27th  February, 
the  hearing  of  a  petition  and  cross-petition^  the       — — v ' 

51  presented  by  Mary  Elizabeth  Budd,  the  personal        Statute  of 

sentative  o(  Richard  Rudd,  a  judgment  creditor  of 


Limitations, 
dgmeni 
Debt. 


^el  Birch  who  died  in  1813,  to  be  paid  the  debt  out  y^^^/ 
fond  in  Court  which  hud  arisen  from  Birches  assets ; 
■he  latter  presented  by  Birch's  personal  representa-  The  40th  see- 
to  have  the  fund  transferred  to  him.  J||[°  ^[  Umito- ' 

lions  (3  &  4 
16  question  was,  whether  the  40th  section  of  the  Will.  4,  c.  27) 

lie  of  Limitations  (3  &  4  Will.  4,  c.  27),  which  the  fPP'^^s  ^«  »  case 
^  y  /»  in  whichajudg- 

^petitioner's  counsel  contended  was  a  bar  to  the  re-  ment  is  sought 
ought  by  the  original  petition,  applied  to  a  case  in  <o  be  enforced 
hpaymentof  ajudgment-debt  was  sought,notoutof  sonirelLe,^^* 

well  as  to  a 
case  in  which  it  is  sought  to  be  enforced  against  the  land  of  the 
debtor.  

^.,a  creditor  of  a  person  deceased,  filed  a  billon  behalfof  him- 
self alone,  against  £.,  the  personal  representative  of  the  debtor, 
and  C,  who  had  in  his  possession  certain  papers  belonging  to  the 
debtor,  on  which  he  claimed  a  lien  for  a  debt  alleged  to  be  due 
to  him  from  the  deceased.  The  bill  prayed  for  the  usual  accounts 
of  the  deceased's  estate,  and  that  it  might  be  applied  in  a  due 
course  of  administration;  that  A.  might  have  access  to  the  papers; 
and  that  the  amount  of  C.'s  lien,  if  any j  might  be  ascertained  and 
paid.  The  decree  in  the  cause  directed  an  account  to  be  taken 
of  ^/s  debt,  and  the  amount  to  be  paid  out  of  a  fund  in  Court;  and, 
if  the  fund  should  be  more  than  sufficient  for  that  purpose,  that 
what  should  be  found  due  to  the  other  incumbrancers  should  be 
paid  to  them:  but  it  did  not  direct  any  account  to  be  taken  of 
those  incumbrances  :  and,  accordingly,  the  Master  took  an  ac- 
count of  A*%  debt  only.  After  it  had  been  paid,  C.  presented  a 
petition  in  the  suit,  praying  for  an  account  of  what  was  due  to 
him,  and  for  payment  of  it  out  of  the  remainder  of  the  fund.  The 
order  made  on  that  petition,  directed  the  Master  to  inquire  and  state 
tjoho  were  the  incumbrancers,  other  than  A»  referred  to  by  the  decree. 
Held  that  neither  the  institution  of  the  suit,  nor  anv  of  the  pro- 
ceedings in  it,  prevented  the  Statute  of  Limitations  from  running 
against  C/s  claim. 
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Watson 

V, 

Birch. 


the  real  estate,  but  out  of  the  personal  estate  of  the  debtor. 
That  section  enacts  that  no  action  or  suit^  or  other  pro- 
ceeding shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  laud  or  rent,  at  law 
or  in  equity,  or  any  legacy,  but  within  twenty  years  next 
after  a  present  right  to  receive  the  same  shall  have  ac- 
crued to  some  person  capable  of  giving  a  discharge  for 
or  release  of  the  same,  unless,  in  the  meantime,  some 
part  of  the  principal  money  or  some  interest  thereon,shalL 
have  been  paid,  or  some  acknowledgment  of  the  right, 
thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable  or  his  agent^ 
to  the  person  entitled  thereto  or  his  agent ;  and,  in  such 
case,  no  such  action,  or  suit,  or  proceeding,  shall  be 
brought  but  within  twenty  years  after  such  payment  or 
acknowledgment,  or  the  last  of  such  payments  or  ac- 
knowledgments, if  more  than  one,  was  given. 


Mr.  Koe  and  Mr.  James  Parker  supported  the  origJDal 
petition. 

Mr.  BethelU  Mr.  Spurrier  and  Mr.  W.  R.  JEOis,  sup- 
ported the  cross-petition. 


The  Vicb-Chanoellor: 
The  language  of  the  40th  section  of  the  recent  Statute 
of  Limitations  is  general.  There  is  nothing  in  the  word, 
•'judgment/'  as  there  used,  to  confine  its  meaning  to  a 
judgment  which,  owing  to  the  nature  of  the  assets  of  the 
party  indebted,  might  a£Pect  land,  but  could  not  operate 
on  personal  estate.  The  intention  of  the  legislature  was 
that  no  proceeding  whatever  should  be  taken  on  a  judg- 
ment after  the  lapse  of  twenty  years  from  the  time  when 
the  money  secured  by  it  became  due,  unless  some  pay- 
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DCDt  should  have  been  made  on  aocount  of  it,  or  some 
icknowledgment  of  it  should  have  been  given  in  writing 
nthin  the  period  of  twenty  years. 


1847. 


Watsok 

V. 

Birch. 


Another  question  on  the  hearing  of  the  petitions, 
jose  under  the  following  circumstances : 

In  1817,  John  Fraser,  who  was  an  annuity-creditor 
»f  Samuel  Birch,  filed  a  bill,  on  behalf  of  himself  alone, 
^inst  BircV%  personal  representative  and  Richard 
Ruddf  praying  that  the  usual  accounts  might  be  taken 
f  J3irch*s  estate,  and  that  it  might  be  applied  in  a  due 
curse  of  administration;  and  for  the  production  of  cer- 
iin  documents  relating  to  Birch's  afFairs,  which  were 
a  JRudUTs  possession,  and  on  which  that  gentleman, 
rho  had  been  Birch's  solicitor,  claimed  a  lien  for  the 
mount  of  his  judgment-debt;  and  praying  also  that 
och  lien,  if  any,  might  be  ascertained,  and  paid  ac- 
ordiug  to  its  priority,  and  that  all  proper  directions 
Qight  be  given  for  ascertaining  the  amount  of  it,  if  any, 
Xkd  its  priority.  Budd  died  without  having  answered 
he  bill,  and  the  suit  was  revived  against  Mary  JEUza" 
>eth  Budd,  his  personal  representative.  She,  by  her 
mswer,  admitted  that  the  documents  were  in  her  pos- 
lession,  and  that  Richard  Budd  had  claimed  a  lien  on 
ihem  for  the  amount  of  his  debt;  and  she  submitted 
hsX  she,  as  his  personal  representative,  had  the  same 
lien  on  them,  and  that  she  was  not  bound  to  produce 
them  until  the  debt  was  paid.  The  cause  was  heard 
m  the  5th  of  August  1834,  when  an  account  was  di- 
rected to  be  taken  of  what  was  due  to  Fraser  for  the 
arrears  of  his  annuity,  and  the  amount  of  them  was 
ordered  to  be  paid  out  of  the  fund  in  Court ;  and,  not- 
withstanding the  decree  did  not  direct  any  account  to 
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Watson 

r. 
Birch. 


be  taken  of  what  was  due  to  the  other  incumbrancers 
on  Birches  estate  (a),  it  ordered  that,  if  the  fund  in  Court 
should  be  more  than  sufficient  to  pay  Fraser*s  debt, 
what  should  be  found  due  to  the  other  incumbrancers, 
should  be  paid  to  them  according  to  their  priorities,  and 
that  the  residue  of  the  fund  should  be  paid  to  Birck*s 
representative. 


Some  time  afterwards,  Mary  Elizabeth  Rudd  pre- 
sented a  petition  in  the  suit,  stating,  amongst  other 
things,  that  Fraser  had  been  paid  what  the  Master  had 
found  due  to  him  in  pursuance  of  the  decree;    tha^ 
Birch  paid  Richard  Rudd  two  sums,  one  in  1797  and 
the  other  in  1798,  on  account  of  his  debt;  and  that, 
Fraser  having  been  paid,  the  petitioner  was  the  first 
incumbrancer  on  Birch's  estate;  and  praying  that  it 
might  be  referred  back  to  the  Master^  to  take  an  ac- 
count of  what  was  due  to  the  petitioner,  as  the  personal 
representative  of  Richard  Rudd,  under  the  judgment; 
that,  if  necessary,  the  Master  might  advertise  for  the 
creditors  of  Birch  to  go  in  before  him  and  prove  their 
debts,   and  that   the  petitioner  might    be   paid  what 
should  be  found  due  to  her.     In  May  1846,  an  order 
was  made  on  that  petition,  by  which  the  Master  was 
directed   to   inquire   and   state   who   were  the  incum- 
brancers, other  than  Fraser,  mentioned  in  the  decree, 
and  what  was  due  to  them  respectively,  and  what  were 
their  priorities.     In  December  1846,  the  Master  found 
that  Mary  Elizabeth  Ruddy  as  the  personal  represen- 
tative of  Richard  Rudd,  was  the  only  remaining  incum- 
brancer on  Birch^B  estate,  and  that  3,751  2.  were  due  to 
her.     She  then  presented  the  petition  mentioned  at  the 
commencement  of  this  case,  praying  that  the  Master's 

{a)  Reg.  Lib.  B.  1833,  fol.  1413. 
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report  might  be  confirmed^  and  that  she  might  be  paid 
the  3,751  L  out  of  the  fund  in  Court.  And  Fraser's 
lepresentative  presented  the  cross  petition,  stating  that 
the  original  petition  presented  by  Maty  Elizabeth  Rudd, 
was  the  first  proceeding  that  had  been  taken  to  recover 
the  judgment  debt,  and  claiming  the  benefit  of  the  3rd 
tc  4th  Will.  4,  c.  27,  and  praying  that  the  Master's 
report  might  not  be  confirmed,  and  that  the  fund  re- 
maining in  Court  might  be  paid  to  him. 


1847. 
Watson 

V. 

Birch. 


The  Vice-chancellor  having  decided,  as  before  men- 
tioned, that  the  40th  section  of  the  act  applied  to  judg- 
ments generally, 


Mr.  Koe  and  Mr.  James  Parher  contended,  secondly, 
that  the  suit  instituted  by  Fraser,  prevented  Mary  Fltza- 
Veih  BucUTs  claim  from  being  barred  by  the  Act ;  inas- 
much as  the  bill  in  it  prayed,  not  only  that  the  usual 
iCM^onnts  might  be  taken  of  Birch's  estate  and  that 
the  same  might  be  applied  in  a  due  course  of  admi- 
nistration, but  also  that  the  amount  of  the  lien,  if  any^ 
which  Richard  Rudd  had  on  the  estate,  might  be  ascer- 
tained and  paid.  They  added  that  it  was  evident,  from 
that  part  of  the  prayer  and  also  from  the  bill  not  hav- 
ing been  dismissed  as  against  Mary  Elizabeth  Rudd, 
that  both  she  and  Richard  Rudd  were  made  parties  to 
the  suit  in  the  character  of  incumbrancers,  and  not  for 
the  purpose  of  discovery  merely ;  and  that  the  decree 
directed  that  what  should  be  found  due  to  the  other 
incumbrancers  on  the  estate  besides  the  Plaintiff,  should 
be  paid  to  them  according  to  their  priorities ;  and  that, 
though  it  did  not  direct  an  account  to  be  taken  of  their 
incumbrances,  in  which  respect  it  was  manifestly  de- 
fective, the  defect  would  have  been  supplied  if  the  cause 
had  been  re-heard,  and  that  it  was  afterwards  supplied  by 

Vol.  XV.  n  n 
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1847.  the  order  made  on  the  first  petition  presented  by  Mary 

'         '        '     Elizabeth  Rudd :  Stemdale  v.  Hankinson  (ft). 

Watson 

Birch.  ^^'  Bet  hell,  Mr.  Spurrier,  and  Mr.  fV.  IL  JElUs,  said 

that  the  statute  enacted^  not  only  that  no  action  or  suit 
should  be  brought,  but  that  no  other  proceeding  should 
be  taken  for  the  recovery  of  any  sum  of  money,  excepts 
within  the  time  prescribed  by  it ;  that  the  presenting  oF 
a  petition,  or  going  in  before  the  Master,  was  as  muct^ 
a  proceeding  as  the  bringing  of  an  action  or  suit  was  * 
that  Eraser's  suit  was  instituted,  not  as   Stemdale  v. 
Hankinson  was,  by  one  creditor  on  behalf  of  himse/f 
and  the  other  creditors  of  Birch,  but  by  a  specific  in- 
cumbrancer  on   behalf   of  himself  alone;    and    that 
Richard  Rudd  and  Mary  Elizabeth  Rudd  were  made 
parties  to  it  for  the  purpose  of  discovery  only;  aixli 
accordingly,  the  decree  did  not  direct  an  account  to  be 
taken  of  any  incumbrance  on  the  estate  except  the 
Plaintiff's,  and,  when  his  debt  was  paid,  the  suit  was  at 
an  end ;  and,  consequently,  the  petition  presented  by 
Mary  Elizabeth  Rudd  was  irregular,  and  the  Court  had 
no  jurisdiction  to  make  an  order  upon  it,  but  ought  to 
have  dismissed  it :  Berrington  v.  Eoans  (c),  Farran  t. 
£eresford{d),  Lord  St.  John  v.  Boughton{e). 

The  Vice-Chancellor,  after  observing  that  Stem- 
dale  V.  Hankinson  was  decided  before  the  3rd  &  4th 
Will.  4,  c.  27,  was  passed,  delivered  the  following  jodg* 
ment  : 

As  I  have  expressed  it  to  be  my  opinion  that  the 

(b)  Ante,    Vol.    I.,    page  (cO  10  CI.  &  Fin.  319. 
393.  {e)  Ante,  Vol.  IX,  page 

(c)  1  Youn.  &  Coll.  Exch.  219. 
Ca.434. 
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tatule  prevents  any  proceeding  being  taken  to  enforce 
jadgment  against  either  land  or  personal  estate  after 
be  expiration  of  the  time  limited  by  it,  it  seems  to  me 
liat  the  matter  is  concluded,  unless  there  was  some- 
bing  in  the  bill  filed  in  1617,  or  in  the  proceedings 
pon  it,  which  prevented  the  statute  from  operating. 
cannot,  however,  make  out  that  there  was  anything 
lat  could  have  that  effect. 


1847. 


Watson 

V. 

Birch. 


The  suit  was  instituted  by  a  creditor  of  Samuel  Birch, 
n  behalf  of  himself  alone,  and  not  on  behalf  of  himself 
nd  the  other  creditors;  and,  therefore,  it  was  not  what 
»  usually  termed  a  creditor's  suit.  It  prayed  that  the 
sual  directions  might  be  given  for  taking  the  accounts 
f  the  estate  and  effects  of  Samuel  Birch,  and  for  the 
pplication  thereof  in  a  due  course  of  administration ; 
liat  the  letters  and  other  documents  which  were  in  the 
ossession  or  power  of  Richard  Sudd,  might  be  pro- 
aced  and  deposited  in  some  place  of  safety,  and  that 
he  Plaintiff  might  have  access  thereto;  and  that  the 
en,  if  any,  which  Richard  Rudd  had  thereon  might  be 
Bcertained,  and  the  amount  paid  to  him  in  the  priority 

I  which  he  might  be  found  to  stand.  Now  that  is  as 
nlike  a  bill  praying  for  a  decree  of  which  all  the 
reditors  might  have  the  benefit,  as  well  can  be,  espe- 
ially  with  respect  to  Rudd;  for,  so  far  from  admitting 
liat  he  had  any  right  to  the  lien  alleged  to  be  claimed 
y  him,  the  bill  prayed  that  the  lien,  if  any,  which  he 
ad  on  the  documents,  might  be  ascertained,  and  that 

II  necessary  directions  might  be  given  to  ascertain  the 
mount  of  such  lien,  if  any.  Then  what  did  the  decree 
o  ?  After  giving  some  directions  not  at  all  affecting 
be  present  question,  it  directed  that  the  Master  should 
ake  an  account  of  what  was  due  to  Fraser,  in  respect 
>(  the  arrears  of  his  annuity ;  that  the  fund  in  Court 

N  N  2 
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1847.  should  be  sold,  and  that,  out  of  the  money  to  arise  from 

such  sale,  Fraser  should  be  paid  what  should  be  found 
due  to  him,  and  that,  out  of  the  residue,  what  should 
Birch  ^  found   due  to    the  other  incumbrancers   upon  the 

estate,  should  be  paid  to  them  according  to  their  re- 
spective priorities,  and  that  the  remainder  should  be- 
paid  to  Birch's  personal  representative.      Was  tber^ 
then  any  direction  to  treat  Rudd  as  a  creditor?     Ther^- 
was  none  whatever.     And  the  parties  felt  it  to  be  so ^ 
for,  until  the  petition  was  presented  by  Mary  JElizabetM 
Rudd,  nothing  was  done  by  which  Sudd's  estate  coulcj 
derive  any  benefit  from  the  decree.     Her  petition  wntm 
then  presented ;  and  what  she  asked  by  it  was  that  M 
might  be  referred  back,  to  the  Master,  to  take  an  ac« 
count  of  what  was  due  to  her,  as  the  personal  repre^ 
sentative  of  Richard  Rudd,  under  or  by  virtue  of  the 
judgment  which  he  had  obtained  against  Birch,  and 
that  she  might  be  paid  what  should  be  found  due  to 
her  out  of  the  fund  remaining  in  Court.  *  Then,  what 
did  the  Court  do  upon  that  petition,  which  pointedly 
asked  that  it  might  be  referred  back,  to  the  Master^  to 
take  an  account  of  what  was  due,  to   the  petitioner, 
under  the  judgment?     Instead  of  acceding  to  the  form 
of  the  prayer,  it  directed  a  general  reference  to  the 
Master  to  inquire  and  state  who  were  the  incumbrancers, 
other  than  the  Plaintiff,  Fraser,  mentioned  or  referred 
to  in  and  by  the  decree,  and  what  was  due  to  them 
respectively,  and  what  were  their  respective  priorities. 
There  was,  therefore,  no  acknowledgment  of  the  Plain- 
tiff's right 

It  seems  to  me  that  the  language  of  the  statute  is 
imperative,  and  that  it  binds  this  case:  and,  conse- 
quently, the  Master  was  wrong  in  finding  the  sum 
mentioned  in  his  report,  or  indeed  any  sum  whatever, 
to  be  due  to  Mary  Elizabeth  Rudd. 
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LORD  MIDLETON  v.  ELIOT.  1847: 

p  9th  and  11th 

I  HIS  was  a  suit  to  redeem  a  mortgage  in  fee,  and  to         March. 

estrain  an  ejectment  which  the  mortgagee  had  brought 

>  recover  possession  of  the  mortgaged  estate,  after  the  M^va^te. 

^laintifT  had  given  the  mortgagee  notice  of  his  inten-  Loss  <^  Deeds. 

on  to  pay  off  the  mortgage  on  the  25th  of  March  Interest. 

842,  being  six  months  after  the  date  of  the  notice,  but  Costs. 

rhich  he  did  not  do,  because  he  was  informed,  after  he  ^^  made  a 

ad  served  the  notice,  and  after  the  mortgagee's  soli-  mortgage  to  P., 

itor  had  approved  of  a  draft  of  the  re-conveyance  of  ??^  th^Titl  -*^ 

he  estate  which  the  Plaintiff's  solicitor  had  prepared  deeds  of  the 

nd  sent  to  him,  that  the  mortgagee  had  lost  three  of  estate.    Some 

vears  after- 
he  title-deeds  relating  to  the  estate,  and  because  the  ^i^ar^s,  A.  gave 

aortgagee  had  not  offered  to  indemnify  him,  in  respect  B,  notice  of  his 
if  the  loss,  in  a  manner  that  was  satisfactory  to  him.        *  ff^h^*^"  ^<>  p^y 

gage  at  the  end 
The  bill  which  was  filed  in  February  1843,  prayed,  of  six  months; 
Q  addition  to  the  redemption  and  injunction,  that  an  ^j^g  money  untU 
aquiry  might  be  directed  as  to  the  loss  of  such  of  the  after  that  time, 

itle-deeds  as  were  alleged  to  be  lost;  and,  if  it  should  ?^'^''^  ^^/-  "^^ 
°  '  having  offered 

.ppear  that  the  same  were  in  fact  lost,  by  whom  and  him  any  indem- 
mder  what  circumstances  they  were  lost ;  and  that  the  ^^^J  'fhat  was 
Qortgagee  might  either  procure  all  necessary  parties  to  ^^^^  -^^  respect 
izecute  deeds  to  supply  the  place  of  the  lost  ones,  or  of  B.  having 
ndemnify  the  Plaintiff  from  the  consequences  of  the  deej^.^'^^^then 
OM.  brought  an 

ejectment  for 
the  estate;  whereupon  A.  filed  a  bill  to  redeem. 
The  Court  decreed  a  redemption,  and  ordered  that  a  sum  which 
A,  had  paid  for  interest  accrued  on  the  mortgage-money  after  the 
expiration  of  the  six  months,  should  be  re-paid  to  him;  that  B. 
should  give  him  an  indemnity  to  be  approved  of  by  the  Master,  and 
also  pay  the  costs  of  the  ejectment  and  of  the  suit. 
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The  injunction  was  granted  on  the  Ist  of  April  1843. 
The  order  for  it  directed  the  Plaintiff  to  pay  the  mort- 
gagee, on  or  before  the  15th  of  that  month,  the  prin- 
cipal sum  secured  by  the  mortgage,  with  interest  up  to 
the  time  of  payment,  from  the  25th  of  March  1848^ 
(the  day  on  which  the  six  months  mentioned  in  the  noties- 
expired^  and  vp  to  which  all  interest  had  been  paicT) ;  anA. 
it  reserved  the  costs  of  the  application  and  of  the  «;ecl— . 
ment,  and  ordered  that  the  payment  of  interest  thereby 
directed,  should  be  without  prejudice  to  any  que^ion  i^^ 
the  cause. 


The  cause  was  heard  in  April  1845.      The  decree 
directed  the  Master  to  inquire  and  state  whether  the 
three  missing  deeds,  or  any  and  which  of  them,  bad 
been  lost  by  the  mortgagee  or  his  agent,  after  ihej 
came  into  the  possession  of  his  solicitor. 


The  following  facts  were  stated  in  the  Master's  report 
made  in  pursuance  of  the  decree : — On  the  execution 
of  the  mortgage,  the  Plaintiff  delivered  the  title-deeds 
of  the  estate  to  the  mortgagee's  solicitor,  who  sent  all 
of  them,  except  the  three  in  question,  in  two  boxes,  and 
afterwards  sent  those  three,  to  a  banking-house  in  which 
the  mortgagee  was  a  partner.  The  house  subsequently 
failed.  On  its  failure,  the  mortgagee's  solicitor  sent 
for  the  deeds,  and  received  two  boxes,  which,  he  then 
supposed,  contained  all  the  deeds;  but  it  afterwards 
appeared  that  they  did  not  contain  the  three  which  had 
been  sent  separately.  Under  these  circumstances,  the 
Master  was  of  opinion  that  the  omission  of  the  mort- 
gagee's solicitor  to  examine  the  deeds  re-delivered  to 
him,  in  order  to  ascertain  whether  they  were  all  that  he 
had  deposited  in  the  banking-house,  was  the  cause  of 
the  thre*  being  lost.  ' 


CASES   IN   GHANCERY. 


633 


The  cause  now  came  on  to  be  heard  for  further  direc- 
0D8.  The  questions  discussed,  related  to  the  in- 
emnity  to  be  given  by  the  Defendant  to  the  Plaintiff 
ir  the  loss  of  the  deeds :  to  the  interest  paid  by  the 
laintiff  in  obedience  to  the  Order  of  April  1843,  and 
» the  costs  of  the  suit  and  ejectment 

Mr.  Rok  and  Mr.  Roundell  Palmer,  for  the  Plaintiff, 
ted  Stokoe  ▼.  Bobson  (a). 

Mr.  Walker,  Mr.  Berens,  and  Mr.  Freeling,  for  the 
efendant,  cited  Wiltshire  v.  Smith  (6),  Oyles  v.  Hall(c), 
mth  V.  Bicknell{d\  Woodroffe  v.  Wood{e),  Shelmar- 
ne  V.  Harrap  (/),  Luccraft  v.  Hite(jg),  Macartney  v. 
raham{h\  and  Hodges  v.  The  Croydon  Canal  Com-^ 

The  Vice-chancellor: — 
In  this  case  (I  do  not  understand  it  to  have  been  so 
any  other  case)  there  was  a  great  deal  of  discussion 
id  dispute,  between  the  parties,  prior  to  the  filing  of 
16  bill.  A  notice  had  been  given  to  the  mortgagee, 
lat  Lord  Midleton  intended  to  pay  the  principal  and 
terest  due  on  the  mortgage,  on  the  25th  of  March 
143,  which  was  six  months  from  the  date  of  the  notice. 
he  mortgi^ee  accepted  the  notice,  and  treated  it  as  a 
xxl  one ;  and  it  would  have  been  acted  upon,  but  for 


1847. 

* V ' 

Lord 
Midleton 

V. 

Eliot. 


(a)  19  Ves.  385,  and  3  Ves. 
Beam.  51;  and  Seton  on 
ecrees,  pp.  224,  225,  and 
Sf  where  the  decree  and 
der  on  further  directions  in 
lat  cause,  are  set  forth. 
(5)  3  Atk.  89. 
(c)  2  P.  W.  378. 


(d)  3  Ves.  &  Beam.  51,  n. 

(f)  1  Dick.  32. 

(/)  Madd.  &  Geld.  39. 

(g)  2  Hare,  14,  n.;  andRefi;. 
Lib.  B.  1785,  fol.  203. 

(A)  2  Russ.  &  Myl.  353. 
(0  3  Beav.  86. 
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the  circumstance   that    Lord  Midhton   was  informed, 
some  months  after  he  had  served  it,  that  some  of  the 
title-deeds  were  lost.     It  was  treated  as  a  good  notice 
by  the  mortgagee,  because,  on  the  19th  of  March  1842, 
his  solicitor  sent  his  Lordship's  solicitor  a  copy  of  the 
mortgage-deed,  in  order  that  a  re-conveyance  of  the 
mortgaged  estate  might  be  prepared  from  it     Thereibie 
it  seems  to  me  to  be  impossible  to  say,  consist^itlj 
with  the  view  which  the  parties  themselves  entertained, 
that  it  was  not  a  good  notice.    Here,  then,  I  havet 
case  in  which,  but  for  the  loss  of  the  deeds,  all  the 
principal  and  interest  due  on  the  mortgage  would  have 
been  paid  on  the  day  on  which  the  notice  expired,  and 
every  thing  would  have  gone  on  smoothly  between  tbe 
parties.  The  fact  that  some  of  the  deeds  were  not  forth- 
coming having  been  disclosed,  a  good  deal  of  negotia- 
tion took  place  between  the  parties,  relative  to  the  in- 
demnity to  be  given  to  Lord  MidUtan;   and  I  think 
that  his  Lordship  ought  not  to  have  been  called  upon 
to  pay  the  subsequent  interest;  for  he  was  prevented 
from  paying  off  the  mortgage  at  the  time  appointed,  by 
a  fact  of  which  he  knew  nothing,  and  of  which  the 
moitgagee  knew  nothing  until  some  months  after  tbe 
notice  was  given.     I  think,  also,  that  the  mortgagee 
ought  not  to  have  slept,  as  it  were,  upon  the  notice; 
but  ought  to  have  taken  due  care  that  Lord  Midletm 
might  safely  pay  off  the  mortgage,  and  have  bis  estate 
re-conveyed  to  him  on  the  day  on  which  the  notice 
expired. 


It  appears,  from  the  Master*^  report,  that  all  the 
title-deeds  were  delivered,  at  once,  to  the  mortgagee, 
but  that  they  were  not  all  sent  together  to  the  banking- 
house.  Three  of  them  (one  of  which,  at  least,  was  a 
most  important  deed,  for  it  was  the  conveyance  of  the 
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estate  to  Lord  Midleton)  were  sent  to  the  banking- 
house  after  the  others  had  been  sent  there.  That  was 
the  source  of  the  evil ;  for,  if  all  the  deeds  had  been 
sent  together,  and  especially  if  the  three  had  been  put 
into  the  boxes  which  contained  the  others,  it  may  be 
reasonably  presumed  that  all  of  them  would  have  been 
returned. 


1847. 
' -^ 

Lord 
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Eliot. 


Then,  as  I  said  before,  it  was  the  duty  of  the  mort- 
gagee to  take  care  that  all  the  instruments  should  be 
forthcoming,  or,  at  any  rate,  to  ascertain  what  was  the 
state  in  which  they  really  were.  Instead  of  which,  he 
sufiered  Lord  Midleton  to  continue  impressed  with  the 
notion  that,  on  the  25th  of  March  1842,  he  should  be 
able  to  settle  the  whole  transaction.  Then  a  long  cor- 
respondence took  place,  relative  to  the  indemnity  to  be 
given  by  the  mor^agee.  But  it  does  not  seem  to  me 
to  be  at  all  necessary  to  consider  whether  his  lordship 
ought  or  ought  not  to  have  accepted  any  of  the  pro- 
posals which  were  made  to  him  by  the  mortgagee  on 
that  head  ;  for  I  think  that  it  is  but  fair  policy  on  the 
part  of  a  mortgagor  whose  title-deeds  have  been  lost  by 
the  mortgagee,  to  institute  a  suit  in  order  that  a  person 
with  whom  he  may  thereafter  deal  respecting  the  estate, 
may  be  fully  satis6ed  of  the  loss;  which  can  hardly  be 
effected  without  a  suit  something  like  the  present.  If 
it  had  been  the  converse,  if  the  bill  had  been  filed  by 
the  mortgagee  to  foreclose,  the  inquiry  would  have  been 
directed.  Therefore  I  do  not  think  that  the  non-ac- 
ceptance, by  Lord  Midleton^  of  any  of  the  terms  which 
were  proposed  to  him  in  the  course  of  the  correspon- 
dence, at  all  affects  ihe  case. 


As  then  Lord  Midleton  would  have  paid  the  whole 
of  the  principal  on  the  25th  of  March  1842,  but  for  the 
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loss  of  the  deeds,  the  sum  which,  in  obedience  to  the 
order  for  the  injunctioD,  he  paid  for  interest  accrued 
after  that  day,  must  be  returned  to  him. 

With  respect  to  the  costs  of  the  suit,  the  cases  of 
Stokoe  V.  Robson  and  Smith  v.  Bicknell,  shew  that  the 
party  who  lost  the  deeds  and  thereby  occasioned  the 
suit,  must  pay  the  costs  of  it.  The  costs  of  the  eject- 
ment, also,  must  be  paid  by  the  mortgagee ;  for  a  more 
useless  proceeding  can  be  hardly  imagined  :  and  it  must 
be  referred  to  the  Master  to  approve  of  an  indemnity, 
and  the  mortgagee  must  pay  the  costs  of  it,  as  well  as 
the  costs  of  the  suit  and  of  the  action.  The  costs  of 
the  re-conveyance  must,  of  course,  be  paid  by  the 
mortgagor. 


Declare  that  the  Plaintiff  is  entitled  to  redeem  the 
mortgage-premises:  let  the  injunction  be  made  pe^ 
petual :  and  it  appearing  that  the  Plaintiff  has,  pur- 
suant to  the  order  made  in  this  cause,  dated  the  1st  day 
of  April  1843  (the  order  for  the  injunction),  paid  to 
the  Defendant  the  principal  money  due  on  the  mort- 
gage, let  the  Defendant  re-convey  the  mortgaged  pre- 
mises free  from  all  incumbrances  done  by  him  or  any 
person  under  whom  he  claims,  or  any  person  claiming 
under  him,  and  deliver  up  all  deeds  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath,  to  the 
Plaintiff  or  to  whom  he  shall  appoint,  such  re-convey- 
ance to  be  prepared  by  the  Plaintiff  and  at  his  expense, 
but  to  be  settled  by  the  Master  in  case  the  parties  difier 
about  the  same :  and  it  appearing  that  the  Plaintiff  has, 
pursuant  to  the  said  order,  paid  to  the  Defendant  the 
sum  of  673/.,  being  interest  at  the  rate  of  4/.  lOs.  per 
cent,  per  annum  on  the  sum  of  12,500/.,  the  amount  of 
the  principal  money  then  due  on  such  mortgage,  from 
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the  26th  day  of  March  1842,  (up  to  which  time  all 
interest  had  previously  been  paid)  to  the  day  of  pay- 
ment of  such  principal  money,  without  prejudice  as  in 
the  said  order  mentioned,  let  the  said  Defendant  repay 
the  said  sum  of  51^1.  to  the  Plaintiff,  within  a  month 
after  service  of  this  order:  and  let  the  Defendant,  at  his 
expense,  give  to  the  Plaintiff  a  good  and  effectual  in- 
demnity or  security,  in  respect  of  the  loss  of  the  several 
deeds  mentioned  in  the  said  Master's  report  made  in 
this  cause,  bearing  date,  &c.,  to  indemnify  the  Plaintiff, 
his  heirs  and  assigns,  and  his  and  their  estate  and 
effects,  and  the  said  mortgaged  hereditaments  and  pre- 
mises in  the  pleadings  in  this  cause  mentioned,  of,  from, 
and  against  all  loss,  costs,  damages,  charges  and  ex- 
penses, and  other  consequences  which  the  Plaintiff,  his 
heirs  or  assigns,  or  the  said  hereditaments  and  premises, 
shall  or  may  incur,  sustain,  or  become  liable  to,  for  or 
by  reason,  or  on  account,  or  in  respect  of  the  said  loss 
of  the  said  deeds,  in  any  manner  however;  such  in- 
demnity or  security  to  be  settled  by  the  Master,  in  case 
the  parties  differ  about  the  same :  and  let  it  be  referred 
to  the  Taxtng-master  in  rotation,  to  tax  the  Plaintiff  his 
costs  of  this  suit,  and  of  the  proceedings  at  law  in  the 
pleadings  mentioned :  and  let  the  Defendant  pay  the 
Plaintiff  the  amount  of  his  costs  when  taxed. 


1847. 


Lord 

MiDLETON 

V, 

Eliot. 
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Accumulation. 
Thettussan  Act. 

Testator  direct- 
ed the  income 
of  certain  por- 
tions of  a  trust* 
fund  to  be  paid 

to    A.y  B.y  C, 

&c.,  for  their 
lives:  and,  on 
the  death  of  the 
survivor  of 
them>  the  fund 
to  be  soldy  and 
the  proceeds 
thereof,  and  also 
the  proceeds 
tohich  should 
have  accumulat" 
ed  in  respect 
thereoff  to  be  di- 
vided amongst 
other  persons. 

Held  that, 
though  there 
were  accumula- 
tions of  the  in- 
come of  the 
fund  which  had 
arisen  after  the 
expiration  of 
twenty-one 
years  from  the 
testator's  death, 
the  case  was 
not  within  the 
Thellusson  Act 
(29  &  30  Geo. 
3,  c.  98). 


THE  CORPORATION  OF  BRIDGNORTH  v. 
COLLINS. 

1  HE  testator  in  this  cause  bequeathed  8,300  L  to  tl)e 
Plaintifisi  in  trust  to  place  the  same  out  at  interest  and 
to  receive  the  dividends,  interest,  or  proceeds  arising 
therefrom,  and  to  pay  the  proceeds  of  2,000  L,  part  there- 
of, to  his  cousin,  Ann  Stevens,  for  her  life,  and,  after  her 
decease,  to  stand  possessed  of  the  2,000/.  or  the  securi- 
ties on  which  the  same  should  be  placed,  and  the  pro* 
ceeds  arising  therefrom,  upon  the  trusts  thereinafter 
mentioned  ;  and,  after  declaring  trusts  of  other  part«  of 
the  3,300/.  in  favour  of  other  persons,  one  of  whom  was 
Ann  Lenif  for  their  lives,  he  directed  the  Plaintiffs,  iitmi 
and  immediately  after  the  death  of  the  survivor  of  the 
said  annuitants,  to  sell  and  dispose  of  the  securities  on 
which  the  3,300/.  should  be  invested,  and  to  pay  the 
money  arising  therefrom,  and  also  the  proceeds  arising 
therefrom  in  manner  aforesaid,  and  also  the  proceeds 
which  should  have  accumulated  in  respect  thereof ,  unto 
and  amongst  all  his  second  cousins  as  should  be  liring 
at  the  death  of  the  survivor  of  the  said  annuitants;  and 
he  further  directed  that,  in  case  there  should  be  any 
doubt,  difficulty,  or  question  concerning  the  making  out 
the  claim  of  any  person  or  persons  of  the  degree  of  se- 
cond cousins  to  him,  to  any  share  or  shares  of  the  said 
trust-monies  to  the  satisfaction  of  the  Plaintiffs,  or  any 
other  difficulty  or  question  should  arise  relating  theretOi 
the  said  trust-monies  and  the  interest  accruing  thereon, 
and  ako  the  interest  and  dividends  which  should  haveae^ 
cumulated  in  respect  thereof,  should,  at  the  expiration  of 
two  years  from  the  time  of  the  decease  of  the  survivor 
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f  the  said  annuitants,  be  divided  equally  between  and 
mongst  such  person  or  persons  as  should  have  made 
ood  his,  her,  or  their  claim  as  second  cousins  to  him, 
nthin  that  time. 

The  testator  died  in  October  1812.  Ann  Lem  sur- 
ived  all  the  other  annuitants  named  in  the  will,  and 
ied  in  September  1835,  which  being  more  than  twenty- 
ne  years  from  the  testator's  death,  and  consequently 
leyond  the  period  prescribed  by  the  Thellusson  Act 
89  &  40  Geo.  3,  c.  98),  the  question  at  the  hearing  for 
iirther  directions,  was  whether  the  fund  arisen  from  the 
ccumulations  of  the  income  of  the  trust  fund  made 
fter  the  expiration  of  that  period,  did  not  belong  to  the 
esiduary  legatee  named  in  the  will. 

Mr.  Cooper  and  Mr.  Birdy  for  the  residuary  legatee, 
aid  that  the  passages  in  the  will  which  are  printed  in 
talics,  amounted  to  an  express  direction  to  accumulate 
ach  annuitant's  share  of  the  income  of  the  trust-fund, 
rom  his  or  her  death,  until  the  death  of  the  survivor  of 
he  annuitants,  and,  in  one  event,  for  two  years  longer : 
nd  that,  at  all  events,  the  fund  was  so  disposed  of  as 
hat  there  necessarily  must  be  an  accumulation,  unless, 
rhich  was  a  very  improbable  event,  all  the  annuitants 
lied  oo  the  same  day ;  and,  therefore,  the  case,  if  not 
rithin  the  words,  was  within  the  spirit  of  the  Thellusson 
^ct.  They  referred  to  Elbome  v.  Good  {a),  Webb  v. 
WM{p\  Macdanald  v.*Bryce{c),  Lombe  v.  Stough- 
on{d),  and  The  Attorney-General  v.  Poulden{e). 


1847. 


Corporation 
or  Bridg- 

KORTH 

V. 

Collins. 


(a)  Ante,  Vol.  XlV-.^page 

65- 

(6)  9  Beav.  493. 
(c)  2  Keen,  276. 


(d)  Ante,  Vol.  XII.,  page 
304. 

(e)  3  Hare,  555- 
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The  Vice-Chancellor. — According  to  the  statute,  the 
twenty-one  years  are  to  be  computed  from  the  death  of 
the  testator.  In  this  case  there  could  be  no  accumula- 
tion until  the  death  of  one  of  the  annuitants.  Besides, 
there  is  no  direction  to  accumulate.  It  so  happened 
that,  after  the  expiration  of  the  twenty-one  years,  there 
was  some  accumulation;  and  the  question  is  whether 
the  statute  applies  to  an  accidental  accumulation. 

Mr.  Temple^  Mr.  K.  Parker^  Mr.  James  Parker^  Mr. 
Wray,  Mr.  Spurrier,  Mr.  Stinton,  and  Mr.  T.  H.  Hall 
appeared  for  the  other  parties,  but 

The  Vice-Changellob,  without  hearing  them,  said 

The  question  comes  to  this :  whether  the  will  contains 
a  specific  direction  to  accumulate,  or  not?  Now  I  do 
not  see  a  word  about  accumulation  except  in  the  di- 
rection to  sell  and  dispose  of  the  securities  on  which  the 
3,300/.  should  be  invested,  and  to  pay  the  money  arising 
therefrom  and  also  the  proceeds  arising  therefrom,  and 
also  the  proceeds  which  should  have  accumulated  in  re- 
spect thereof.  But  that  is  not  a  direction  to  accumulate. 
It  is  nothing  more  than  an  incidental  observation  on  the 
possibility  of  there  being  an  accumulation.  The  same 
remark  may  be  made  with  respect  to  the  subsequent 
passage,  where  the  testator  speaks  of  the  interest  and 
dividends  which  shall  have  accumulated. 

It  may  be  true  that  there  has  been  an  accumulation; 
but  it  is  the  result,  not  of  any  direction  given  by  the  tes- 
tator, but  of  chance ;  and  I  think  that  the  statute  does 
not  apply  to  an  accidental  accumulation. 

In  The  Attorney-General  v.  Poulden  there  was  an 
express  direction  to  accumulate. 
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His  Honor  concluded  by  observing  that  the  Thellus-  1B47. 

son  Act  had  never  been  considered  to  be  well  drawn.  *        "" 

Corporation 
or  Bridg- 
north 


Another  question  in  this  case  was  whether  the  party 
for  whom  Mr.  fVray  appeared,  and  who  was  first  cousin 
once  removed  to  the  testator,  was  entitled  to  a  share  of 


V, 

Collins. 


Second  Cousins. 
the  fund  bequeathed  in  trust  tor  his  second  cousins.  q  nstruetion 


was  not  entitled 
to  a  share. 


Mr.  Wray  said  that  his  chent  stood  in  the  same  de-  Testator  be- 
r     1  T-       !_•     .    xi     X  ,.  1  Queathed  a  fund 

gree  of  relationship  to  the  testator  as  his  second  cousins  jn  trust  for  his 

did;  and  that  he  had  not  used  the  word, "cousin,"  cor-  second  cousins. 

rectly,  throughout  his  will ;  for,  in  one  part  of  it,  he  had  fir^^  cousin   * 

called  persons  who  were  not  related  to  him  at  all,  "  his  once  removed 

cousins.'* 

The  Vicb-Chancellor: 
I  am  bound  by  the  words  which  I  find  in  the  will. 
Those  only  who  have  either  the  same  great  grandfather 
or  the  same  great  grandmother,  are  second  cousins  to 
each  other.  The  testator  may  have  called  some  persons 
his  cousins  who  were  not  so ;  but  that  only  shews  that 
he  made  a  mistake  as  to  them.  My  opinion  is  that 
those  only  who  stood  in  the  relationship  of  second 
cousins  to  the  testator,  are  entitled  to  share  in  the 
fund(/). 

(/)  See  Sanderson  v.  Bayky^  4  MyL  &  Cr.  56. 
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sand  March.  GREEN  v.  BAILEY. 

Eoiflgnce^        l  HIS  was  a  suit  in  the  form  of  a  creditor's  suit,  by 

Lost  Deed.      some  of  the  cestuis  que  trust  under  the  marriage  settle- 

^  . , ^  ,     ment,  dated  in  1782,  of  Thomas  Abbott  Green,  deceased, 

Evidence  of  the         .     ,  ,  .  /         j  .u       .1 

loss  of  a  deed      against  his  executor  and  the  other  cestuu  que   trusL 

and  of  its  con-     The  object  of  it,  as  far  as  the  Plaintifis  were  concerned, 

*ot^tr   d  ^^®  ^  ^^^^  3,692 i  Consols,  which  the  trustees  bad  sold 

formal,  held  to    out  and  paid  the  proceeds  of  to  Thomas  Abbott  Grtes 

be  sufficient.       ju  hig  lifetime,  replaced  out  of  his  estate.     The  trustees 

were  not  represented  on  the  record,  because,  as  the  bill 

alleged,  they  were  dead,  and  the  Plaintiffs  were  unable 

to  discover  their  personal  representatives. 

The  settlement  was  stated  to  be  lost ;  and  the  ques- 
tions at  the  hearing  were  whether  a  suflScient  search 
was  proved  to  have  been  made  for  it,  to  admit  of  se- 
condary evidence  being  given  of  its  contents ;  and  whe- 
ther the  secondary  evidence  that  had  been  given,  was 
satisfactory. 

The  bill,  after  stating  the  settlement,  the  purchase  of 
the  Consols  and  the  sale  of  them  and  payment  of  the 
proceeds  to  Thomas  Abbott  Green  in  1800,  alleged  that 
he  lent  them,  together  with  a  further  sum  of  his  owd, 
amounting  to  5,500/.  in  the  whole,  on  a  mortgage  made 
to  him  by  William  Bechford,  Esq.,  and  that,  after  re- 
ceiving the  interest  frofn  time  to  time,  he  was  repaid  the 
principal  in  1804,  and  applied  the  whole  of  it  to  his  own 
use ;  that  he  made  a  will  in  the  lifetime  of  his  wife  (who 
died  before  him),  dated  the  23rd  of  November  1832,  and 
which,  though  superseded  by  a  later  will,  was  still  io 
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existence  as  a  document  signed  by  him,  and  was  amongst 
bis  papers  at  bis  deatb ;  and  that  it  was  as  follows : — 
"  Whereas,  in  pursuance  of  the  settlement  made  upon 
my  marriage  with  my  said  wife,  the  sum  of  2,300/.  was 
invested  by  me  in  the  purchase  of  3,500/.*  Consols  in  the 
joint  names  of  Samuel  Davis  and  John  Mason  (both 
since  deceased)  in  trust  to  pay  the  dividends  and  interest 
thereof  to  me  for  my  life,  with  remainder  to  the  issue  of 
the  marriage  in  manner  in  the  said  settlement  men- 
tioned! ;  and  whereas  the  whole  of  the  said  trust  stock 
was,  some  years  since,  at  my  request,  sold  out  by  the 
said  trustees,  and  the  produce  thereof  paid  to  me  upon 
my  engagement  to  replace  the  same  whenever  I  should 
be  required  so  to  do  by  the  said  trustees,  but  the  same 
never  having  been  yet  replaced,  it  is  my  will  and  I  here- 
by direct  my  executors  hereinafter  named,  by  and  out  of 
the  first  monies  which  shall  come  to  their  hands,  to  pur- 
chase, in  the  names  of  themselves  and  such  other  person 
or  persons  as  my  wife  shall  think  proper  to  name,  the 
like  sum  of  3,500/.  Consols;  and  I  direct  that  my  said 
executors  and  the  person  or  persons  to  be  so  named  by 
my  said  wife  as  aforesaid,  shall  stand  possessed  of  the 
said  stock  upon  the  same  trusts  and  to  and  for  the  same 
ends,  intents,  and  purposes  as  are  mentioned  and  de- 
clared in  my  said  marriage  settlement,  of  and  concerning 
the  trust-stock  therein  mentioned,  or  such  and  so  many 
of  them  as  shall  be  then  subsisting  and  capable  of  taking 
effect,  and  shall,  thereupon,  by  deed  for  that  purpose, 
declare  the  trusts  thereof  accordingly."    The  bill  further 
stated  that  the  testator's  wife  named  in  his  will,  died  in 
March  1836,  and  that  he  died  in  November  1844,  hav- 
ing made  his  last  will  dated  the  18th  of  November  1840, 


1847. 


Green 

V. 

Bailet. 


*  This  was  a  mistake  for  3,592  /. 
f  Sec  Green  v.  Baileyy  ante^  Vol.  XIV.,  page  635. 
Vol.  XV.  o  o 
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and  thereof  appointed  the  Defendant,  Bailey,  sole  exe* 
cutor:  that  the  settlement  was  placed  in  the  care  of  the 
trustees,  and  the  Plaintiffs  had  caused  inquiry  to  be  made 
for  it,  but  it  could  not  be  found,  and  the  Plaintiffs  be- 
lieved that  it  was  lost;  but  that  the  testator  bad  in  hii 
possession  at  his  death,  a  copy  of  the  original  draft  of 
the  settlement,  and  respecting  which  the  testator  made 
a  memorandum  in  his  account  book,  to  the  effect  that 
the  draft  of  his  marriage  settlement  was  in  a  tin  box  in 
his  possession,  and  that  the  original  was  in  the  posses- 
sion of  Mr.  Mason. 


A  witness,  who  was  the  executor  of  Samuel  Dava^ 
the  son  and  successor  in  business  of  Samuel  Datis, 
solicitor,  one  of  the  trustees  of  the  settlement,  deposed 
that  he  had  caused  search  to  be  made  for  the  settlement, 
and  had,  himself,  assisted  in  searching  for  it  and  for  any 
papers  connected  with  it ;  but  he  did  not,  nor,  to  the  bert 
of  his  belief,  did  any  person  whom  he  had  employed  to 
make  the  search,  find  any  deed  purporting  or  appearing 
to  be  the  settlement,  or  any  dmft  or  copy  of  it,  or  any 
extract  from  it;  and  that,  to  the  best  of  his  belief,  there 
was  not  any  book  in  his  custody  relating  to  the  business 
of  S.  DaviSy  the  father. 

The  person  employed  to  search,  deposed  that  he  had 
been  unsuccessful,  and  that  he  had  examined  the  bill- 
books  of  S.  Davis,  the  father,  but  had  not  found  any 
entry  in  them  relating  to  the  settlement,  or  to  any  busi- 
ness connected  with  it. — Another  witness  proved  that 
he  had  searched  amongst  the  papers  in  the  possession  of 
a  gentleman  who  was  Mason's  executor,  and  that  hefimsd 
some  which  appeared  to  have  belonged  to  Mason,  but  waB 
unable  to  find  the  settlement  or  any  draft  or  copy  of  it, 
or  any  paper  connected  with  it—  Thomas  Abbott  Green'% 
second  wife  deposed  that  he  had  not  any  papers  in  his 
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house  at  his  death,  except  bills,  letters,  and  papers  of 
that  kind ;  and  that  she  never  knew  nor  ever  heard  of  the 
settlement  The  solicitor  for  the  Plaintiffs  swore  that 
be  had  made  inquiries  of  several  solicitors  who  had  been 
occasionally  employed  by  T.  A.  Greeny  and  of  several 
members  of  his  family  and  several  of  his  personal  friends, 
but  had  not  been  able  to  obtain  any  intelligence  as  to 
tlie  settlement — Another  witness  deposed  that  the  do- 
cument alleged  to  be  a  copy  of  the  original  draft  of  the 
settlement,  and  the  account  book  before  mentioned, 
were,  to  the  best  of  his  knowledge  and  belief,  found  by 
Bobert  Green,  one  of  the  Plaintiffs,  in  a  tin  box  belong- 
ing to  his  grandfather,  Thomas  Abbott  Green,  the  tes- 
tator (who  had  been  a  silversmith  in  Cockspur-street), 
a  few  months  after  the  testator's  death,  under  the  fol- 
lowing circumstances: — ''One  day  as  I  was  attending, 
as  usual,  in  the  front-shop  in  CockspuV'Street,  Robert 
Greefi  called  me  into  the  counting-house.  A  tin-box, 
in  which  I  knew  that  Thomas  Abbott  Green  used  to  keep 
private  papers,  was  then  open  before  Robert  Green,  and 
he  produced  to  me  the  exhibit  marked  B.  (the  alleged 
copy  of  the  draft  of  the  settlement),  and  stated  that  he 
had  just  found  it  in  the  box,  and  spoke  of  it  as  being  his 
father's  settlement.  I,  at  the  same  time,  saw  in  the 
counting-house  the  produced  book  marked  £.  (the  ac- 
count book),  but  whether  it  was  lying  in  the  box  or  out- 
side it  with  other  papers,  I  do  not  recollect  I  have  no 
doubt,  however,  that  the  produced  book  was  either  lying 
in  the  box  or  had  just  been  taken  out  of  it  by  Robert 
Green.  I  believe,  too,  that  it  was  in  the  tin-box  at  T. 
A»  Green's  death ;  for  I  had  been  accustomed  to  see  it 
there  in  his  lifetime,  when  I  have  brought  the  box  to  him 
and  he  has  put  papers  into  it  in  my  presence.  I  did  not 
further  examine  the  contents  of  the  box  on  the  said  oc- 
casion after  his  death.    There  were  several  papers  in  it 

0  0  2 
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1847,  at  the  time  of  my  being  called  in  as  aforesaid  by  Robert 

Green,  and  there  were  others  lying  beside  it  which  ap- 
peared to  have  been  just  taken  out  of  it,  but  of  what 
Bailey  ^^^  consisted  I  have  no  knowledge.     The  tin-box  was 

usually  kept  by  T.  A,  Green  in  an  iron  safe,  and  it  was 
deposited  there  at  the  time  of  his  death;  and  I  beliere 
that  Robert  Green  had  caused  it  to  be  brought  from 
thence  into  the  counting-house  at  the  aforesaid  time  of 
his  calling  me  to  be  a  witness  to  the  finding  of  the  pro- 
duced documents."  The  same  witness  further  deposed 
that  he  saw  another  document  marked  F.  on  the  afore- 
said occasion  of  his  being  called  into  the  connting-hoose 
by  Robert  Green ;  and  that  it  was  then  either  lying  in 
or  by  the  side  of  the  tin-box,  and  he  had  no  doubt  that 
it  was  part  of  the  contents  of  the  box  at  T.  A.  Green's 
death ;  and  he  believed  that  he  had  seen  it  in  the  box  in 
T.A.  Greenes  lifetime. — That  document  was  a  deed-poll, 
by  which  T.  A.  Green's  first  wife,  by  virtue  of  a  power 
reserved  to  her  by  the  settlement,  appointed  500  i.  to 
T.  A.  Green.  It  recited  the  settlement;  but  the  recital 
did  not  quite  accord  with  the  contents  of  the  alleged 
copy  of  the  draft  of  the  settlement  The  last-mentioned 
document  appeared  to  have  been  signed  by  counsel,  and 
an  engrossment  appeared  to  have  been  made  from  it,  for 
the  blank  for  the  date  was  filled  up,  and  the  words 
''  first  skin,  second  skin,  first  skin  of  counterpart,  &&** 
were  written  in  the  margin  of  it.  The  account  book 
contained  two  entries  in  the  testator's  handwriting,  one 
to  the  effect  that  a  copy  of  his  marriage  settlement  was 
in  a  tin-box  in  his  possession,  and  the  original  in  the 
possession  of  Mr.  Mason ;  and  the  other,  that  the  3,592  Jl 
Consols  had  been  sold  out,  by  the  trustees,  on  the  3rd  of 
May  1800,  and  the  proceeds,  amounting  to  2,2S9^  cash 
lent  to  the  testator,  and  that  he  had  advanced  that  sum^ 
together  with  monies  of  his  own,  to  Mr.  Beckford. 
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Mr.  James  Parker  and  Mr.  Hetherinffton,  for  the 
Plaintiffsy  cited  Ward  v.  Gamons  (a),  and  Skipwith  v. 
Shirley  (b). 

Mr.  Bacon  and  Mr.  Stevens,  for  the  Defendant,  Bailey, 
the  executor  of  Thomas  Abbott  Cfreeny  said,  first,  that  a 
sufficient  search  had  not  been  made  for  the  settlement; 
for  the  papers  belonging  to  Mason^s  solicitor  had  never 
been  searched,  and  that  no  search  at  all  had  been  made 
for  the  counterpart.  Secondly,  that  the  draft  was  not 
proved  to  have  been  found  amongst  the  papers,  or  in 
the  repositories  of  Thomas  Abbott  Green ;  for  all  that 
the  evidence  on  that  head  amounted  to,  was  that  Robert 
Green  said  that  he  had  found  it  in  the  tin  box ;  that  the 
paper  referred  to  by  the  entry  in  the  account-book  was 
a  copy,  not  a  draft ;  and  therefore  there  was  nothing  to 
identify  the  draft  with  the  settlement  that  was  executed ; 
and  moreover  that  there  was  a  variance  between  the 
contents  of  the  draft  and  the  recital  of  the  settlement  in 
the  deed-poll. 


1847. 


Oreen 

V, 

Bailey. 


Mr.  Bethellf  Mr.  Stuart,  Mr.  EldertoHj  and  Mr.  Bevir^ 
appeared  for  the  other  Defendants. 

The  Vioe-Chancellor  : 
I  think  that  it  is  sufficiently  proved,  as  against  the 
executor  of  the  testator,  that  there  was  a  settlement 
We  have  the  fact  of  the  testator  himself  reciting  by 
that  will,  (which,  though  inoperative  as  a  will,  the 
executor  admits  to  have  been  signed  by  the  testator), 
that  there  was  a  settlement;  and  reciting,  not  that  fact 
merely,  but  also  that :  ''the  whole  of  the  said  trust-stock 
was,  some  years  since,  at  my  request,  sold  out  by  the 


(fl)  17  Ves,  134. 


(6)  11  Ve8.64. 
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said  trustees,  and  the  produce  thereof  paid  to  me»  upoo 
my  engagement  to  replace  the  same  whenever  I  should 
be  required  so  to  do  by  the  said  trustees."  So,  that 
general  fact  is  conclusively  proved  as  against  the  exe- 
cutor. Besides  that,  we  have  the  entry  in  the  testator's 
account-book,  shewing  that  there  was  such  a  transac- 
tion ;  shewing  how  the  money  was  dealt  with,  and  what 
became  of  it  in  its  accumulated  form,  namely,  that 
the  testator  lent  the  whole  to  Mr.  Beckford.  Also, 
there  is  a  reference,  in  the  same  book,  to  the  fact  of 
there  being,  in  the  testator's  tin  box,  a  copy  of  his  mar- 
riage settlement,  and  to  the  original  being  in  Mr.  Ma- 
son's  possession. 

It  is  true  that  the  paper  produced  appears  not  to  be  a 
copy,  but  what  is  technically  termed  a  draft,  from  which 
the  marriage  settlement  was  engrossed.  I  can,  however, 
easily  understand  that  a  person  not  conversant  with  the 
law,  might  mean  to  describe,  as  a  copy,  a  document, 
which,  though  not  a  copy,  was  the  document  from  which 
the  instrument  that  was  executed  was  engTOssed,  the 
contents  of  which,  therefore,  would  tally  with  the  con- 
tents of  the  executed  instrument 

Then  it  does  appear  that  search  has  been  made,  to  a 
certain  extent,  for  the  original ;  although,  of  course,  not 
successfully. 

I  admit  that  there  is  some  degree  of  weight  to  be 
attributed  to  Mr.  iiocon's  observation  that  there  is  no 
direct  proof,  by  means  of  witnesses,  of  the  finding  of 
the  tin  box,  nor  of  what  were  the  contents  of  it  when 
first  found.  But  a  tin  box  was  produced  to  one  of  the 
witnesses,  who  states  that  one  of  the  Plaintiffs  told  him 
that  the  draft  had  been  found  in  the  box.     1  suppose 
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that  the  box  had  been  opened,  and  the  draft  found  in 
it ;  and  both  the  draft  and  the  box  were  produced  to  the 
witness.  It  is  true  that  that  might  have  been  carried 
further.  But  then  you  find  a  tin  box  in  which  the  draft 
was,  [was  said  to  be — qti] ;  and  you  find  a  draft  which 
it  is  reasonable  to  presume  the  testator  referred  to  under 
the  name  or  title  of  a  copy ;  and  you  find  the  fact  of  his 
reciting  that  there  was  a  settlement. 

I  observe  that  there  does  seem  to  be  some  degree  of 
variance  between  the  words  in  the  draft,  which  give  the 
power  of  appointment,  and  the  recital  of  the  power  in 
the  deed-poll  by  which  it  was  exercised.  I  cannot, 
however,  but  think  that  there  must  have  been  a  mistake 
in  reciting  the  terms  of  the  power.  At  all  events,  it  is 
perfectly  plain  that  the  instrument  itself  professes  to  be 
an  execution  of  the  power  given  by  the  marriage  settle- 
ment 

Then,  nothing  is  set  up  as  being  the  contents  of  the 
marriage  settlement  beyond  that  which  appears  in  the 
draft.  And,  that  being  the  case,  I  think  that  there  is 
sufficient  to  satisfy  the  Court  that  the  limitation  of  the 
trust-money  was  as  it  stands  in  the  draft,  there  being 
no  suggestion  that  it  was  otherwise. 


1847. 
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Therefore,  on  the  whole,  it  appears  to  me  that  there 
is  quite  sufficient  to  justify  the  Court  in  saying  that  the 
Plaintiffs  are  creditors  as  against  the  assets  of  the  tes- 
tator, for  the  amount  of  the  stock,  and,  of  course,  for 
the  dividends  subsequent  to  the  testator's  death. 
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1847:  HEMMING  V.  SPIERS. 

13th  February,   rrt 
V '      IHIS   was  a  suit  for  specific  performance,   by  the 

Vendor  and     vendor  of  an  estate  against  the  purchaser.     The  Plain- 
Purchaser.      ^jg*  deduced  his  title  to  the  estate  firom  EUzaheth  and 
Charlotte  Horsfall,  as  being  the  co-heirs  of  their  kJh&f 
WiUiam  Horsfall^  who  died  in  1823,  and  had  had  a 
Evidence  as  to    gon.     On  the  argument  of  exceptions  to  the  Master'^ 
dau  'htCTs"^  ^     report  approving  of  the  title,  it  was  contended,  on  be- 
half of  the  Defendant,  that  the  evidence  given  by  the 
Plaintiff,  to  prove  the  heirship  of  the  two  ladies,  was 
not  satisfactorv. 


Title. 
Evidence, 


That  evidence  consisted  of  two  statutory  declarations, 
one,  made  by  a  solicitor  named  Geldart,  stating  that, 
shortly  after  1801,  he  was  professionally  employed  by 
WiUiam  Horsfall^  and  became  well  acquainted  with 
him  and  bis  affairs  and  family ;  and  that  he  often  heard 
William  Horsfall  speak  of  the  latter,  and  always  under- 
stood that  he  bad,  by  his  wife,  three  children,  a  son 
and  two  daughters ;  and  that  Geldart  believed  that  the 
son  died  shortly  before  his  acquaintance  with  the  father 
commenced,  the  family  being  then  in  mourning,  as  he 
was  informed,  for  that  son,  and  who,  as  he  was  also 
informed,  was  never  married.  The  other  declaration 
was  made  by  Uenrj^  Wakefield,  a  surgeon:  it  stated 
that  Wakejidd  attended  W.  HorsfaU  in  his  last  illness; 
and,  about  a  week  before  his  death,  suggested  to  him 
the  propriety  of  settling  his  worldly  affairs ;  that  he 
replied  that  it  was  not  necessary  for  him  to  make  a 
will,  for  the  law  would  make  one  for  him ;  for  that  he 
had  two  daughters,  and  his  property  would  be  divided 
between  them. 
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Mr.  Siuart,  and  Mr.  C.Barber,  appeared  in  support  1847. 

of  the  exceptions,  and 

Hemming 

Mr.  Willcock,  in  support  of  the  report.  g 

The  Vicb-Chancbllor  said  that  it  appeared,  from 
Mr  fVakeJielcra  declaration,  that,  in  1823,  WilUam 
Horsfall  was  satisfied  that  his  family  consisted  of  but 
two  daughters;  and,  therefore,  there  was  satisfactory 
evidence  that  his  son  was  then  dead :  and  that  it  must 
be  presumed  that  the  son  was  not  married,  for  there 
was  no  evidence  that  he  was  so. 


Casts. 
Another  question  raised  by  the  exceptions,  related  to  cepwns. 

the  title  to  an  outstanding   term.     The  Defendant's  Exceptions  to  a 

counsel  was  prepared  to  argue  that  question,  but  ad-  report  were 

mitted  that,  since  the  recent  act  relating  to  satisfied  ^u^  y^^^  g^^' 

terms  (8  &  9  Vict  c.  112),  it  had  become  of  no  con-  down  for  argu- 

sequence.     He  submitted,  however,  that,  as  the  report  ^^"^f  p  'i-*'* 

was  made  before  the  act  came  into  operation,  the  De-  ment  came  into 

fendant  would  be  entitled  to  the  costs  of  the  exceptions,  operation  which 

.^.     ,      ,,  ,        ,      ,^  rendered  the 

if  it  should  appear  that  the  Master  was  wrong.  question  raised 

by  them  of  no 

The  VigE-CHANCELLOB  ruled  that,  as  the  exceptions  ^™He|^that  th 

had  been  set  down  after  the  act  came  into  operation,  exceptant  must 

they  must  be  overruled,  and  the  Defendant  must  pay  P*y  ^^®  ^oste  of 
the  costs  of  them. 
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33rd  and  25th 

March. 

Patent. 

The  doctrine 
laid  down  by 
the  Court  of 
Exchequer, 
that,  if  a  patent 
has  been  in- 
fringed unin- 
tentionally, the 
patentee  is  not 
entitled  to  re- 
dress, disap- 
proved of. 


HEATH  V.  UNWIN. 

1  HE  bill  was  filed  for  an  injunction  to  restrain  the 
infringement  of  a  patent  which  the  Plaintiff  bad  ob- 
tained for  an  improved  method  of  manufaciuring  steel  by 
using  a  substance,  called  carburet  of  manganese,  in  the 
process.  Before  he  filed  the  bill,  he  had  brought  an 
action  against  the  Defendant,  in  the  Court  of  Exchequer, 
for  infringing  his  patent,  and  had  obtained  a  verdict; 
but  liberty  was  given  to  the  Defendant  to  move  to  enter 
a  verdict  for  himself  on  the  plea  of  not  guilty.  The 
Defendant  moved  accordingly,  and,  ultimately,  but  not 
until  after  the  filing  of  the  bill,  the  rule  ntsi,  which 
he  had  obtained  under  the  leave  given  to  him,  was 
made  absolute,  the  learned  Barons  being  of  opinion 
that,  as  the  Defendant  had  never  used,  or  meant  to  use 
the  substance  called  carburet  of  manganese  in  manufac- 
turing steel,  he  had  not  infringed  the  Plaintiff's  patent 
directly ;  and  that  he  had  not  infringed  it  indirectly,  be- 
cause, though  he  had  used  two  ingredients  which,  when 
fused,  would  combine  together  and  form  carburet  of 
manganese,  he  was  not  aware,  at  the  time,  that  they 
would  form  that  substance  (a). 


Mr.  Bethell  and  Mr.  Chichester  now  moved  for  the 
injunction, 

Mr.  Walker  and  Mr.  Rolt,  for  the  Defendant,  said 
that  the  Plaintiff  had  ultimately  failed  in  his  action,  and 
therefore  the  bill  ought  to  be  dismissed. 


(a)  See  Heath  v.  Unwind  13  Mees.  &  Wels.  583. 
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Mr.  Bethellf  in  reply,  said  that  the  infringement  of 
the  patent  had  been  established  by  the  verdict  in  the 
action,  and  that  the  doctrine,  promulgated  by  the  Barons 
of  the  Exchequer,  that  an  unintentional  imitation  of  a 
patented  invention  is  not  an  infringement  of  the  patent, 
was  a  novel  doctrine,  and  that  the  Lord  Chancellor  had 
disapproved  of  it  in  a  recent  case  of  Stevens  v.  Keat- 
ing (6).     He  referred  also  to  Kay  v.  Marshall  (c). 

The  Vicb-Chancellor  : 
This  case  has  been  brought  before  me  under  novel 
circumstances.     I  do  not  recollect  any  one  similar  to  it, 
unless  the  case  of  Kay  v.  Marshall  can  be  considered  as 
a  precedent. 

It  strikes  me  that  what  is  stated  to  have  been  the 
foundation  of  the  judgment  of  the  Barons  of  the  Ex- 
chequer, when  the  motion  to  make  the  rule  absolute 
was  before  them,  is  fraught  with  the  most  dangerous 
consequences  to  any  Plaintiff  who  complains  of  a  civil 
injury.    I  admit  that,  in  criminal  cases,  the  animus  with 
which  the  act  complained  of  was  done,  is  very  properly 
regarded ;  but  I  am  at  a  loss  to  see  how  the  want  of 
intention  can  be  any  answer  where  the  act  complained 
of  is  a  civil  injury.     The  party  complaining  of  the  act 
is  not  the  less  prejudiced  by  it  because  it  was  com- 
mitted  unintentionally;  and  my  opinion  is  that,  if  a 
party  has  done  an  act  that  is  injurious  to  the  rights  of 
another  (though  without  any  intention  of  doing  him  an 
injury),   he  is  answerable  for  the  consequences.      In 
Stevens  v.  Keating^  the  Lord  Chancellor  disapproved  of 
the  case  in  the  Court  of  Exchequer ;  and  I  must  decline 
to  act  upon  the  principle  which  it  lays  down. 

(6)  The  reporter  was  unable  to  find  any  report  of  this  case, 
(c)  1  Myl.  &  Cr.  373. 


1847. 


HEA.T11 

V. 

Unwin. 


654 


CASES    IN    CHANCERY. 


1847. 


Hbath 
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Having  regard  to  all  the  circumstances  of  the  case 
and  to  the  opinion  expressed  by  the  Lord  Chancdkr, 
the  order  that  I  think  ought  to  be  made  on  this  motion, 
is  that  the  bill  be  retained  for  twelve  months,  and  that 
the  Plaintiff  be  at  liberty  to  bring  such  action  as  be 
shall  be  advised,  and  that  the  motion  do  stand  over^ 


Reg.  Lib.  A.  1846,  fo.  iio8. 


1847: 
36th  March. 

Debt. 

mil. 

Construction. 


HYDE  V.  NEATE. 

Thomas  PICKARB,  by  his  win,  dated  the  27lh 
of  March,  1835,  directed  his  trustees  therein  named  to 
buy  and  purchase,  or  set  apart  and  appropriate  saffi- 
cient  funds  to  provide  for  the  payment  of  an  annuity  of 
50  Z.  to  Mary,  the  wife  of  John  Bryan,  for  life,  and  also 
mourning,  and  ^^  ^"  annuity  of  50  /.  to  Elizabeth,  the  wife  of  William 
100 /.to  J.  T,N.  Adcock  the  elder,  for  life ;  and  he  declared  that  those 
for  the  trouble  **^u*^*^8  should  be  for  the  sole  and  separate  use  and 
he  would  have  in  benefit  of  the  said  Mary  Bryan  and  Elizabeth  Adcock 
respectively. 


Testator  gave 
J.  P.  and  /.  P. 
I  o  L  each  for 


the  execution  of  ^cT.ao*;«.i«      He  then  gave  to  Mary  Pichard,  lOi  for 


the  will.     Hy  a 

codicil,  he  gave  niourning;  to  Mary  Bryan,  12/.  for  mourning;  to  each 

legacies  to  other  of  his  half  brothers  and  sisters,  Sarah  Ecob,  Joseph 

directed  that  if    ^^^^^»  Hannah  Collin,  and  John  Pichard,  the  sum  of 

they  or  any         10/.  for  mourning ;  to  each  of  his  nephews  and  nieces 

other  person 

who  had  a  legacy  left  them  by  any  will,  should  owe  him  any  sum 

or  sums  of  money  at  his  decease,  it  should  be  considered  as  part  of 

their  legacy.     At  the  testator's  death,  J.  T.  N.  owed  the  tesUtor 

4,000  Ly  and  two  of  the  other  legatees  also  owed  him  sums  much 

greater  than  their  legacies. 

Held  that  the  testator  intended  to  remit  their  debts,  as  well  as 
to  give  them  their  legacies. 


Hyde 

V, 
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le  sum  of  6/.  for  mourning;  to  his  friends,  Benjamin  1847. 

Woohhouse  and  John  Thomas  Neate^  the  legacy  or  sum 

'100/.^  for  the  care  and  trouble  they  would  have  in 

e  execution  of  the  trusts  of  his  will.     And  he  ap-         kt 

J      .        --.   -  .  ^  Neate 

nnted  Ann  Hyde,  Benjamin  Brookhomey  and  John 

liomas  Neate  executors  of  his  will. 

The  testator  made  a  codicil  dated  the  leth  of  Octo- 
5r  1839,  in  the  words  following : — "  Codicil  to  my  will 
ited  the  27th  March  1836.  I  have  left  to  my  sisters 
Tory  Bryan  and  Elizabeth  Adcoch  60/.  per  annum  for 
eir  natural  lives.  I  now,  by  this  codicil,  renounce 
eir  legacies,  and,  in  lieu  of  the  same,  give  to  each  of 
em,  to  their  sole  use  and  interest,  200/.,  to  be  paid 
ithin  six  months  after  my  decease,  and  their  receipt 
tail  be  a  full  discharge  to  my  executors ;  but  should 
ey  or  any  other  person  who  have  a  legacy  left  them 
f  any  will,  owe  me  any  sum  or  sums  of  money  at  my 
^cease,  it  shall  be  considered  as  apart  of  their  legacy; 
id  I  hereby  authorise  my  executor  or  executors  to 
m$e  all  monies  owing  to  my  estate  to  be  paid  within  six 
Tnths  after  my  decease,  if  they  shall  think  proper.  And 
hereby  appoint  Joseph  Broohhouse,  son  of  my  executor 
enjamin  Broohhouse  (to  whom  I  give  100/.),  an  addi- 
imal  executor  to  my  said  will." 

John  Thomas  Neate  owed  the  testator  2,000/.  at  the 
lie  of  the  codicil  and  2,000/.  more,  with  an  arrear  of 
iterest,  at  the  testator's  death ;  and  John  Pichard  and 
oseph  Pichard  were,  respectively,  indebted  to  the  tes- 
tor,  at  his  death,  in  sums  considerably  exceeding  the 
nount  of  their  lesjacies.  The  Master  having  stated 
lose  facts,  certified  that,  upon  consideration  of  the  will 
ad  codicil  and  the  several  matters  aforesaid,  he  was  of 
pinion  that  the  testator  did  not,  by  his  codicil,  intend, 
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Htde 

Neate. 


and  that  such  codicil  did  not  operate  to  release  or  be- 
queath,  to  John  Thomas  Neate,  John  Pickard  and 
Joseph  Pickard,  their  several  debts  or  sums  of  money 
due  from  them  as  aforesaid. 

John  Thomas  Neate  excepted  to  the  report,  for  that 
the  Master  had  not  found  that  the  testator  had  giTen,  to 
the  legatees  who  were  indebted  to  hun,  the  several  sums 
of  money  in  which  such  legatees  were  so  indebted,  as 
part  of  their  legacies. 

Mr.  BetheU  and  Mr.  Webster,  in  support  of  the  ex- 
ception, said  that  the  persons  to  whom  the  anoiiitiei 
were  given  by  the  will,  were  married  women,  who  could 
not  owe  the  testator  anything;  that  some  of  the  legacies 
were  given  for  mourning  and  the  others  for  the  trouble 
which  the  legatees  would  have  in  the  execution  of  the 
will ;  so  that  all  of  them  were  either  given  for  a  specific 
purpose  or  had  a  particular  consideration  attached  to 
them :  that  three  of  the  legatees  were  indebted  to  the 
testator  in  sums  considerably  exceeding  the  amount  of 
their  legacies;  and,  one  of  them,  to  whom  100^  was 
given,  owed  the  testator  4,000/.:  that  it  would  be  ab- 
surd to  suppose  that  the  testator  intended  4,000 /L  to  be 
deducted  from  100/.:  and  that  the  words,  'a  part,' 
meant,  '  in  addition  to.' 


Mr.  James  Parker,  Mr.  Rolt,  Mr.  Tennant  and  Mr. 
Pitman,  for  the  residuary  legatees  in  support  of  the  re- 
port, said  that  it  was  only  the  circumstance  that  the 
debts  were  larger  than  the  legacies,  that  created  any 
difficulty;  that,  if  the  debts  had  been  less  than  the 
legacies,  there  could  be  no  doubt  that  they  would  have 
been  deducted ;  and  an  accidental  circumstance  could 
not  alter  the  meaning  of  the  words  of  a  will :  that  the 


Htdb 
Neate. 
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passage  in  the  codicil  which  had  been  relied  on,  com-  1847. 

menced  with,  *  but/  not  with,  *  and  ;'  that  it  contained 
no  gift,  but  only  a  direction;  and  that  the  testator 
had  authorised  his  trustees  to  cause  all  monies  owing  to 
his  estate  to  be  paid  within  a  certain  time  after  his  de- 
cease, if  they  thought  proper. 

Mr.  Bethell,  in  reply,  said  that  the  other  side  had 
construed  the  passage  in  the  codicil  as  if  it  had  stood 
thus :  **  as  part  of  their  said  legacy ; "  but  the  word, 
'legacy,'  was  not  confined  to  any  particular  bequest; 
and  that  the  testator  meant  that  the  debt  of  each 
l^atee  should  be  considered  as  part  of  the  kgeUumy  or, 
in  other  words,  that  the  debt  which  each  legatee  might 
owe  him  at  his  decease,  should  be  considered  as  part 
of  his  testamentary  bounty  to  that  legatee. 

The  Vice-Chancellor: 
It  is  manifest,  from  the  codicil,  that  the  testator  was 
an  illiterate  person.    He  has  used  the  word,  'renounce,* 
for,  *  revoke;'  and  therefore,  it  is  plain  that  he  had  no 
clear  idea  of  the  meaning  of  words. 

It  strikes  me  that  there  is  no  other  mode  oF  constru- 
ing the  words :  ''  shall  be  considered  as  part  of  their 
legacy ; "  than  this,  namely,  that  the  words,  '  part  of 
their  legacy,'  mean  that  part  of  the  legacy  is  to  be  a  re- 
mission of  the  debt.  The  language  expresses  accumu- 
lation of  benefit.  The  legacy  given  by  the  will  is  to  be 
one  part  of  the  benefit,  and  the  remission  of  the  debt, 
is  to  be  considered  as  the  other  part. 
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1847.  At  the  hearing  for  further  directions,  another  question 

arose,  under  the  following  circumstances,  respecting  the 
4,0002.  which  Neate  owed  to  the  testator  at  his  decease. 


Hyde 

Neate. 
<26th  June. 


On  a  motion  made  in  the  suit  before  the  hearing, 

Neate  was  ordered  to  pay  the  4,000 L  into  Court,  to 

,,  ^      '..     the  credit  of  the  cause,  to  an  account  to  be  intituled 

Money  paid 

into  Court.      "  The   Disputed  Legacy  Account  of  the  Defendant, 

^  J.  T.  Neatef*  and  that  sum  was  ordered  to  be  laid  out 

dead)  J  A^^  *  '"^  ^^^  purchase  of  3  /.  per  Cents.,  in  the  name  and  with 

owed  bim  the  privity  of  the  Accouutant-General,  in  trust  in  the 

4j^.^o  j'  ^"k  cause,  the  like  account,**  and  the  dividends  to  accrue  on 

entitled  to  it,  as  ^^^  stock,  were  ordered  to  be  accumulated.     Between 

bequeathed  to  the  paying  in  of  the  4,000 2.  and  the  hearing  of  the  cause 

B^an^order'^o^^^  for  further  directions,  the  funds  fell  considerably;  and 

motion,  he  was  the  Court  having  decided  that  Neate  was  a  legatee  of  the 

ordered  to  pay     debt,  his  counsel  now  contended  that  he  was  entitled  to 
the  4,000 /.  into  ^^^^1    ^    |. 

Court  to  an  ac-  be  paid  4,000Z.  sterling. 

count  intituled 

«  The  Disputed        g^^  ^j^^  ^^^^^  j^^, j  ^j^^^  ^  ^^^  ^^^  ^  ^^^  j^^     y 

Legacy  Ac-  ,  ,  '  '  ^ 

count  of  J.  ^.,"  in  to  a  distmct  account,  it  was  ear-marked ;  and,  there- 

and  that  sum       fore,  Neate  was  entitled  only  to  the  stock  which  had 

vested  in  stock    ^^^  purchased  with  the  4,000/.  and  to  the  accumula- 

and  the  divi-       tions  of  the  dividends,  although  the  stock  and  the  ac- 

dends  were  to      cumulations  together  were  less  in  value  than  4,000/. 
be  accumulated.  °  ' 

At  the  hearing, 

the  Court  decided  in  favour  of  his  claim. 

Held,  nevertheless,  that  he  was  entitled,  not  to  4,000  /.  sterling, 

but  only  to  the  stock  and  the  accumulations,  although,  owing  to  a 

fall  in  the  funds,  they,  together,  were  of  less  value  than  4,000  L 
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th  Mai 

PASCALL  AND  ADAMS  v.  SCOTT.  "'  A^ril!" 


SCOTT  V.  PASCALL  AND  ADAMS.  ^^l^  ^/""^ 

20tn  and  22na 


1 N  October  1837,  Scott  executed  to  Pascall  and  Adams,  Witness. 

two  of  the  guardians  of  the  poor  of  St.  James's  Clerken-  Evidence. 

well,  in  trust  for  the  parish,  a  mortgage  for  10,000/.,  Competency. 

being  the  amount  of  monies  belonging  to  the  parish,  .      .'         . 

which  he  was  alleged  to  have  applied  to  his  own  use,  stituted  by  A. 

during  the  time  that  he  had  been  one  of  such  guardians.  *"^  ^'9  'Jf®  °^ 

In  1838  Scott  filed  the  bill  in  the  first  suit,  to  set  aside  the  poor  of  a 

the  security,  on  the  ground  that  it  had  been  obtained  by  parish,  on  be- 

duress.      Shortly  afterwards  Pascall  and  Adams,  on  ^®,^^  ""^  ^^f "l" 

^                                             ^               '  selves  and  the 

behalf  of  themselves  and  the  other  guardians,  filed  the  otherguardians, 

bill  in  the  second  suit,  to  enforce  the  security.     In  No-  ^o  enforce  pay- 

vember  1842,  a  decree  was  made  in  both  the  suits,  ^^j.  ^j^^  benefit 

directing  an  account  to  be  taken  of  what  was  justly  due  of  the  parish. 

from  Scott  to  the  parish,  at  the  date  of  the  mortgage,  ^^®'^  '^^^  *^- 

,,         ,  ^  ,1,  J  .^^'wasa  compe- 

and  that  the  mortgage  should  stand  as  a  security  for  t^Q^  witness  for 

what  should  be  found  due  on  taking  that  account ;  and  the  Plaintiff, 

the  costs  of  the  suits  were  reserved  until  the  Master  he  was  one  of 

should  have  made  his  report.  the  guardians 

when  the  suit 
was  instituted, 

In  the  course  of  the  proceedings  before  the  Master  and  was  in- 

under  that  decree,  Pascall  and  Adams  proposed  to  ex-  terested  in  the 
amine  E.  Scargill,  viva  voce,  as  a  witness  on  their  be-  parishioner 
half.     On  his  being  examined  on  the  voir  dire,  it  ap-  when  he  gave 
peared  not  only  that  he  was  one  of  the  guardians  when  *^**  evidence, 
the  second  suit  was  instituted,  but  that  he  had  concurred  Costs. 
with  other  persons  in  procuring  the  institution  of  it,  and  Where  Plain- 
had  taken  an  active  part  in  it  after  it  was  commenced,  half  of  them-  ' 
But  it  appeared  also  that  he  ceased  to  be  a  guardian  selves  and 

in  September  1841,  and  that,  in  November  following,  others,  the  per- 

^                        '                                                              °'  sons  on  whose 
behalf  they  sue  are  not  liable  to  the  costs  of  the  suit. 

Vol.  XV;  p  p 
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Mr.  Selby,  the  solicitor  who  had  been  employed  by 
Pascall  and  Adams,  was  paid  his  bill  of  costs,  and 
another  solicitor  appointed  in  his  place.  The  Master, 
however,  considered  that  Scargill  was  interested  in 
the  result  of  the  suit,  and  rejected  him  as  a  witness; 
and,  notwithstanding  Pascall  and  Adams  afterwards 
released  him  from  all  liability  in  respect  of  the  costs 
of  the  suits  or  any  matter  connected  with  the  suits, 
the  Master  was  still  of  opinion  that  he  was  an  incom- 
petent witness ;  because,  if  the  second  suit  should  turn 
out  to  have  been  improperly  instituted,  he  would  be 
liable  to  an  information  by  the  Attorney- General  on 
behalf  of  the  parishioners  at  large,  for  having  been 
accessory  to  an  improper  application  of  the  parish 
funds*. 


A  motion  was  now  made,  on  behalf  of  Pascall  and 
Adams,  that  the  Master  might  be  directed  to  receive 
Scargill  as  a  witness. 


Mr.  Teed  and  Mr.  Rogers,  in  support  of  the  motion, 
said  that,  though  the  bill  in  the  second  suit  was  filed 
by  Pascall  and  Adams  on  behalf  of  themselves  and  the 
other  guardians,  yet  the  Plaintiffs  on  the  record  and  not 
the  parties  on  whose  behalf  they  sued,  would  be  liable 
to  the  costs ;  besides  which,  Scargill  had  ceased  to  be 
a  guardian,  and  the  solicitor  who  conducted  the  snit 
during  his  guardianship,  had  been  changed  and  paid  his 
bill;  that,  although  Scargill  might  become  liable  to  con- 
tribute to  the  costs,  as  a  rated  inhabitant  of  the  parish, 
his  incompetency  on  that  account  was  removed  by  3rdt 
4th  Vict.  c.  26,  (to  remove  doubts  as  to  the  competency 

*  The  6  &  7  Vict.  c.  85,  which  renders  an  interested  wit- 
ness a  competent  one,  does  not  apply  to  suits  commenced 
before  the  passing  of  it,  namely,  the  22nd  August  1842. 
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of  persons,  being  rated  inhabitants  of  any  parish,  to  give 
evidence  in  certain  cases).  They  relied  also  on  the 
release,  and  added  that  liability  to  a  possible  suit  had 
neyer  been  considered  as  an  objection  to  the  compe- 
tency of  a  witness. 

Mr.  Bethell,  Mr.  Stuart,  Mr.  Parry,  and  Mr.  Daniel, 
in  opposition  to  the  motion,  said  that  Scargill  was  one 
of  the  concoctors  and  originators  of  the  suit,  and  was 
virtually  a  plaintiff  in  it;  that  he  signed  the  report  in  pur- 
suance of  which  the  suit  was  instituted;  and  therefore  it 
was  ridiculous  to  say  that  he  had  escaped  from  the  costs 
of  it  by  ceasing  to  be  one  of  the  guardians  and  becoming 
(as  he  had  done)  clerk  to  them ;  that  the  release  was 
wholly  insufficient  to  discharge  ScargiW^  liability ;  for, 
in  order  to  have  that  effect,  not  only  Pascall  and  Adams, 
but  all  the  other  inhabitants  of  the  parish,  ought  to  have 
executed  it ;  and  that,  whether  the  suit  was  successful  or 
unsuccessful,  Scargill  was  interested  in  the  result  of  it, 
as  a  parishioner,  and  therefore  the  Master  had  rightly 
rejected  his  evidence. 


1847. 


Scott 

V. 

Pascall. 


The  Vicb-Chancellor  : 

It  appears  to  me  that  Mr.  Scargill,  independently  of 
the  fact  of  his  being  a  rate-payer,  is  in  no  way  whatever 
liable  to  the  costs  of  the  suit.  Mr.  Selby,  who  was  the 
solicitor  first  employed  in  the  suit,  has  been  paid  his 
costs.  He  has  ceased  to  be  such  solicitor,  and  the  per- 
son now  carrying  it  on,  is  carrying  it  on  under  some 
authority  from  those  who  employ  him,  and  looks  to 
those  gentlemen  to  be  paid  his  costs. 

Besides,  I  cannot  comprehend  the  proposition  that 
Mr.  Scargill,  who  is  not  a  party  to  the  record,  can  by 
any  means  be  made  liable  to  the  costs  of  the  suit 

pp  2 
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Scott 

V, 

Fascall. 


It  appears  to  me,  also,  that  if  the  guardians  recover 
the  fund,  it  will  be  disposed  of  by  them  as  guardians. 
It  is  true  that  the  recovery  of  it  may  tend  to  the  benefit 
of  the  present  and  future  rate-payers,  because  all  that 
is  recovered  will  be  either  a  bonus  to  them,  or  will  go 
to  pay  off  their  losses.  But  I  do  not  think  that  Scar- 
gill  can,  in  any  way,  be  considered  as  a  person  having 
any  interest  in  the  matter,  except  as  a  rate-payer:  and 
the  act  of  2nd  &  3rd  Vict.  c.  26,  has  declared  that  he 
shall  be  a  competent  witness  notwithstanding  he  sustains 
that  character.  The  consequence  is  that  I  shall  direct 
the  Master  to  receive  him  as  a  witness  *. 


*  A  motion  to  discharge  the  Vice-Chancellor's  order,  was 
refused  by  the  Lord  Chancellor  with  costs :  2  Phill.  390. 


1847: 
30th  March. 

N , P 

Insolvent 
Debtor, 


BRUCE  V.  CHARLTON  f. 

On  the  20th  of  March  1846,  the  Vice-Chancellor 
made  an  order  in  this  suit,  directing  that  37^  155.  bi, 
part  of  a  sum  of  666/.  13^.  4d.  which  was  standing  in 
the  name  of  the  Accountant-General,  should  be  paid  to 
one  Ellen  Gould. 


A,  filed  a  peti- 
tion in  the  In- 
solvent Debtors^ 
Court,  with  a 

view  to  obtaining  the  benefit  of  the  act.  Shortly  afterwards  an  order 
was  made,  in  a  suit,  for  payment  of  a  sum  of  money  to  her  out  of 
Court.  After  the  Insolvent  Court  had  made  an  order  vesting  all 
her  property  in  the  provisional  assignee,  but  before  it  had  made 
any  adjudication  respecting  her,  she  died.  After  her  death  a  cre- 
ditors' assignee  was  appointed. 

Held  that  notwithstanding  there  had  been  no  adjudication,  the 
assignee,  and  not  the  administrator  of  A.j  was  entitled  to  the  sum 
in  Court. 


f  Ex  rtlaiione. 
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Ou  the  12th  of  February  preceding,  JEllen  Gould  had 
filed  a  petition,  for  the  purpose  of  obtaining  the  benefit 
of  the  Act  for  the  Relief  of  Insolvent  Debtors,  (l  &  2 
Vict.  c.  110).  On  the  11th  of  March  she  was  heard  on 
her  petition,  but,  in  consequence  of  ill  health,  she  was 
remanded.  Some  time  in  the  April  following,  the  usual 
order  was  obtained  for  vesting  the  whole  of  her  real  and 
personal  estate  in  the  provisional  assignee  of  the  Court. 
She  died  on  the  14th  July  1846,  before  any  adjudica- 
tion had  taken  place  on  her  petition ;  and  administration 
to  her  estate  was  granted  to  her  son,  Henry  Gould. 
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' V ' 

Bruce 

V. 

Charlton. 


On  the  21st  of  September  1846,  George  Walker  was 
appointed  creditors'  assignee,  under  the  powers  con- 
tained in  the  act;  and,  as  such,  he  presented  a  petition 
in  the  suit  to  have  the  37/.  15  5.  5d.  paid  to  him. 

Mr.  T.  C.  Wright  appeared  in  support  of  the  pe- 
tition. 


Mr.  Glasse,  for  Henry  Gould,  the  administrator  of 
Ellen  Gould,  opposed  the  application. — He  said  that 
the  estate  never  vested  in  the  creditors'  assignee ;  for 
there  had  been  no  adjudication  in  the  lifetime  of  Ellen 
Gould,  and  none  could  be  made  after  her  death ;  and 
therefore  the  whole  proceeding  in  the  Insolvent  Debtors' 
Court,  fell  to  the  ground  * :  that  this  view  of  the  law 
accorded  with  the  terms  of  the  analogous  statute  of  the 
6  Geo.  4,  c.  16,  by  which,  if  a  bankrupt  died  before  ad- 
judication, the  fiat  abated. 

The  Vice-Chancellor: 
That  is  by  virtue  of  a  special  provision  in  the  Bank- 

*  See  the  37th, 44th,  and  75th  sections  of  1  &  2  Vict.  c.  1 10. 
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CllARLTON. 
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rupt  Act  I  do  not  see  a  similar  clause  in  the  Insolf- 
ent  Debtors'  Act;  and  I  must  say  that  I  cannot  see 
anything  in  it  that  controls  the  force  of  the  44th  sec- 
tion. Therefore,  I  think  that  the  words  of  the  37lh 
section  must  have  their  operation,  and  that  the  whole  of 
the  insolvent's  estate  is  vested  in  the  assignee. 

Order  made  according  to  the  prayer  of  the 
petition. 


1847: 
30th  March. 

Taxation. 

Solicitor  and 

Client. 


COOPER  V.  EWART. 

The  PlaintiflFs  had  obtained,  as  of  course,  the  com- 
mon order  at  the  Rolls,  for  taxing  the  bills  of  Messrs. 
Brooks  ^  Cooper,  their  solicitors.  It  ordered  Brooks  4r 
Cooper  to  deliver  to  the  Plaintiflfs,  within  a  month  after 
Under  the  com-  notice  of  the  order,  a  bill  of  all  such  fees  and  disburse- 
laxinir  a  solici-  ^^^^  ^^  ^^^Y  claimed  to  be  due  to  them  in  the  cause 
tor's  bill>  the       and  in  all  causes,  suits  and  matters  in  which  they  had 

Jtfa^^er  ought  to  ^^^^  employed   as   the   attornies  or  solicitors  of  the 

take  an  account  .  , 

of  sums  receiv-    Plaintiffs,  of  which  no  bill  had  been  already  delivered: 

and  it  directed  the  Master  to  tax  such  bill,  together 

with  the  bills  already  delivered;   and  that,  upon  the 

Plaintiffs  paying  Brooks  ^  Cooper  what  should  appear 

to  be  due  on  the  taxation,  or,  in  case  it  should  appear 


ed  by  the  soli- 
citor for  his 
client,  in  the 
character  of 
solicitor,  and 


which  are  con- 

nected  with  the  ^^^^  ^^e  bills  had  been  already  paid.  Brooks  ^  Cooper 

items  of  the         should  deliver,  to  the  Plaintiffs,  on  oath,  all  deeds  &c. 

Mailer  ouirht       ^°  ^^^^^  ^^  either  of  their  custody  or  power  belonging  to 

not  to  take,  un-  the  Plaintiffs ;  and,  in  case  it  should  appear  that  the 

der  that  order, 

a  general  account  between  the  parties;  and,  consequently,  the 

decision  to  the  contrary,  in  Russel  v.  Buchanany  ante,  Vol.  IX.,  page 

175,  was  erroneous. 
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bills  had  been  overpaid ,  then  that  Brooks  ^  Cooper 
should  refund  and  pay^  to  the  Plaintiffs,  what  the  Master 
should  certify  to  have  been  so  overpaid. 

The  Master  acted  upon  the  order ;  but,  in  so  doing, 
did  not  take  an  account  contained  in  the  schedules  to 
the  solicitors'  examination ;  because  he  conceived  it  to 
be  a  ffeneral  account,  and  that,  therefore,  the  order  did 
not  authorize  him  to  take  it. 
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CooPBa 

EWART. 


Upon  the  hearing  of  a  petition,  presented  by  the 
Plaintiffs,  and  praying  that  the  Master  might  be  di- 
rected to  review  his  taxation,  the  question  was  whether 
the  Master  ought  or  ought  not  to  have  taken  the  ac- 
count. 

Mr.  Bethell  and  Mr.  Roundell  Palmer^  in  support  of 
the  petition,  said  that  the  account  was  not  a  general 
account  of  dealings  and  transactions  between  Brooks  6; 
Cooper  and  the  petitioners,  but  consisted  of  sums  which 
Brooks  Sf  Cooper  had  received  and  paid,  in  their  pro- 
fessional character,  on  account  of  the  petitioners,  and 
the  items  of  it  were  connected  with  the  bills  of  costs ; 
and,  therefore,  the  Master  ought  to  have  included  it  in 
his  taxation,  and,  if  he  had  done  so,  he  would  have 
found  that  Brooks  4r  Cooper  had  been  overpaid  to  the 
amount  of  2,301  Z. :  In  the  matter  of  Aitken  (a).  In  the 
matter  of  Barker  (ft),  Jones  v.  James  (c). 

Mr.  Cooper  and  Mr.  Chandless,  for  the  Respondents, 
said  that  some  at  least  of  the  sums  contained  in  the 
account,  were  not  connected,  in  any  manner,  with  the 


(a)  4  Barn.  ^  Aid.  47.  (b)  Anie,  Vol.  VI.,  page  476. 

(c)  I  Beav.  307. 
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Cooper 

EWART. 


bills  of  costs,  nor  had  they  been  received,  by  Brooks  if 
Cooper^  in  their  professional  character ;  and  that,  under 
the  common  order  for  taxing  a  solicitor's  bills,  the 
Master  could  not  take  a  general  account  of  pecuniary 
transactions  between  a  solicitor  and  his  client,  unless 
there  was  an  agreement  between  them,  either  express  or 
implied,  that  the  sums  received  by  the  solicitor  should 
be  applied  in  liquidation  of  his  costs.  In  support  of 
that  proposition  they  referred  to  Anon,  {d).  In  the  mat^ 
ter  of  Smith  {e),  and  to  Jones  v.  James.  They  added 
that  the  opinion  expressed  by  his  Honor,  in  Russd  t. 
Buchanan  {f  )>  before  he  had  consulted  the  Masten, 
namely,  that  a  general  account  between  a  solicitor  and 
his  client  cannot  be  taken  under  the  common  order, 
was  correct;  and  that  the  order  for  taking  such  an  ac- 
count, which  his  Honor  made  in  that  case  after  coo- 
sulting  the  Masters,  had  been  corrected  on  appeaL 


The  Vics-Chancbllor: 
Although  it  is  perfectly  true  that,  under  the  common 
order,  an  account  cannot  be  taken  of  matters  in  which 
a  solicitor  has  acted  for  his  client,  not  in  the  character 
of  a  solicitor,  yet,  where  it  appears  that,  in  a  variety  of 
transactions,  the  solicitor  has  been  acting  in  the  chai^ 
acter  of  a  solicitor,  and,  in  that  character,  has  received 
sums  of  money  for  his  client,  and  has  actually  chaiged 
his  client  for  the  very  business  done  in  respect  of  the 
receipt  of  those  sums  of  money,  it  would  be  a  strange 
violation  of  justice  to  say  that  he  should  be  at  liberty  to 
keep  the  amount  of  the  sums  he  had  so  received,  in  his 
pocket,  as  constituting  a  general  debt  due  from  him  to 
his  client,  and  that  the  client  should  not  have  the  right 


(d)  3  Vez.  452.  (e)  4  Beav.  309. 

(/)  Antcy  Vol.  IX.,  page  167. 
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to  say  that  the  sums  received  were  properly  applicable, 
by  the  solicitor,  to  the  payment  of  the  bill  of  costs. 
That  would  be  introducing  a  rule  which  would  work 
very  great  hardship  on  those  who  employ  solicitors,  and 
who,  all  along,  suppose  that,  by  the  receipt  of  money, 
the  bill  of  costs  is  in  a  state  of  liquidation. 

I  think  the  proper  way  is  to  refer  it  back  to  the 
Mastery  to  review  the  taxation;  and  I  must  declare 
that,  in  acting  on  the  order  made  for  taxation,  the 
Master  is  to  have  regard  to  the  sums  of  money  which 
were  received  by  the  solicitors,  in  their  character  of 
solicitors,  on  behalf  of  the  petitioners,  their  clients*. 

*  Affirmed  by  the  Lord  Chancellor^  see  2  Phill.  363. 


1847. 


Cooper 

I'. 

EWART. 


GATTLAND  v.  TANNER. 

On  the  hearing  of  exceptions  to  the  Master^s  report 
as  to  the  sufficiency  of  an  answer  in  this  cause,  the 
same  question  arose,  as  in  Mason  v.  Wakeman  (a),  rela- 
tive to  the  38th  General  Order  of  August  1841 ;  and 
his  Honor  said  that  he  remained  of  the  same  opinion 
respecting  that  order,  as  he  had  expressed  in  the  case 
referred  to. 

It  will  be  seen,  however,  on  referring  to  the  memo- 
randa at  the  foot  of  page  478,  ante^  and  to  2  Phill.  510, 
that  his  Honor's  decision  in  Mason  v.  Wakeman,  was 
reversed  by  the  Lord  Chancellor. 

Mr.  Bethell,  Mr.  Cooper,  Mr.  Lewin,  and  Mr.  Mil/er, 
were  the  counsel  in  the  principal  case. 

(a)  Ante,  page  374. 


1847: 
36th  April. 

Neu)  Orders. 

Answer, 

Defendant. 

Insufficiency. 

Ifabillis 
toholly  demur- 
rable, the  De- 
fendant, if  he 
answers  it,  must 
answer  fully. 
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26th  April. 

' V ' 

Executor  and 
next  of  kin. 

Residue  undU' 
posed  of. 


A  testotor  be- 
queathed all  his 
property  to  A. 
upon  certain 
trusts,  (but 
which  were  not 
co-extensive 
with  his  interest 
in  the  property), 
and,  by  a 
clause  at  the 
end  of  his  will, 
appointed  A. 
executor  of  it. 

Held  that  A. 
was  not  a 
trustee  of  the 
interest  undis- 
posed of  for 
the  testator's 
next  of  kin ;  but 
was  entitled  to 
it  beneficially. 


MAPP  t;.  ELLCOCK. 

Samuel  henry  pare,  a  barrister  in  Barbor 
does,  died  in  October  1789*,  having  made  his  will  in 
the  following  words : 

"  Imprimis,  I  give  all  my  estate,  both  real  and  per- 
sonal, in  this  island,  to  Edward  Ellcock,  Esq.,  his  exe- 
cutors, administrators  or  assigns,  to  and  for  the  seoerd 
uses,  intents  and  purposes  following,  (that  is  to  say)  oat 
of  the  rents,  issues  and  profits,  and  interest  of  all  debte 
due  to  me,  to  pay,  unto  my  dear  wife,  Anna  MariOf 
300  L  yearly  and  every  year,  in  addition  to  her  own 
fortune  which  survives  to  her ;  and  in  trust,  likewise,  to 
permit  and  suffer  her  to  have  the  full  enjoyment  of  tbe 
uses  and  services  of  all  my  N^ro  slaves,  except  Jacky, 
whom  I  direct  to  be  freed  at  the  expense  of  my  estate; 
and  in  trust,  also,  to  permit  and  suffer  her  to  use  all 
my  household  furniture  and  plate  during  her  natural 
life ;  and  in  trust,  also,  to  receive  the  interest  only  of 
the  debt  due  to  me  from  John  Prettejohn,  Esq.,  during 
the  lives  of  the  said  John  Prettejohn  and  the  lives  of 
his  son  and  daughter  Charlotte  Prettejohn  and  Joh 
Prettejohn,  jun.;  and  in  trust,  likewise,  to  discharge 
the  said  John  Prettejohn  from  the  sum  of  2,500  Z.,  which 
sum  I  bequeath  unto  his  two  children,  the  aforesaid 
Charlotte  Prettejohn  and  John  Prettejohn,  and,  in  case 
of  their  death,  unto  the  aforesaid  John  Prettejohn  hion- 
self ;  and  in  trust,  also,  to  divide  the  remainder  of  the 

*  The  nth  Geo.  4  &  1  Will.  4,  c.  40,  for  making  better 
provision  for  the  disposal  of  the  undisposed-of  residues  of  the 
effects  of  testators,  applies  only  to  testators  dying  after  tbe 
1  St  of  September  1 8^. 
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interest  of  debts  due  to  me,  in  the  following  manner,  in 
equal  proportions  between  H.  E.  Holder  Parris,  Mar- 
garet Ellcock  and  Anna  Maria  Ellcock,  daughters  of 
the  aforesaid  Edward  Ellcock]  and  in  case  my  said 
wife,  Anna  Maria,  should  intermarry  and  have  children, 
in  trust  to  divide  the  principal  sums  amongst  such  of 
her  children  as  shall  be  living  at  the  deaths  of  the 
aforesaid  John  Prettejohny  sen.,  Charlotte  Preitejohn 
and  John  Prettejohn,  jun.,  and,  in  the  mean  time,  to 
divide  one  principal  sum  of  J, 500  /.,  part  of  the  debt  due 
to  me  from  the  estate  of  the  Honorable  Samuel  Rous, 
deceased,  among  and  between  the  aforesaid  H.  E. 
Holder  Parris  and  Margaret  Ellcock  and  Anna  Maria 
Ellcock]  on  the  death  of  the  aforesaid  Anna  Maria,  my 
said  wife,  if  there  should  be  any  doubt  of  the  legality  of 
the  above  trust  for  the  use  of  the  children  of  my  pre- 
sent wife  by  a  future  marriage,  I  then  give  such  sum  or 
sums  as  would  have  been  their  share  or  shares,  unto 
herself,  upon  such  events  as  are  before  mentioned. 
Lastly,  I  nominate,  constitute  and  appoint  the  aforesaid 
Edward  Ellcock  executor  of  this  my  last  will  and  testa- 
ment." 


1847. 


Mapp 
Ellcock. 


The  Master  having  found  that  the  Plaintiff  was  the 
testator's  sole  next  of  kin,  the  cause  came  on  to  be 
beard  for  further  directions.  The  question  was  whether 
the  executor  was  entitled,  for  his  own  benefit,  to  so 
much  of  the  testator's  personal  property  as  was  not  dis- 
posed of  or  fully  disposed  of  by  the  will,  or  was  a  trus- 
tee of  it  for  the  testator's  next  of  kin. 


Mr.  Stuart  and  Mr.  G.  L.  Russell  for  the  Plaintiff, 
said  that  it  appeared,  throughout  the  will,  that  the  tes- 
tator intended  to  give  his  property  to  the  Defendant  as 
a  trustee,  and  not  beneficially ;  and  that,  whenever  pro- 
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perty  was  given  upon  certain  trusts,  and  the  person  to 
whom  it  was  so  given  was,  afterwards,  appointed  exe- 
cutor, tiiat  person  could  not  take,  beneficially,  any  in- 
terest in  it  that  might  be  undisposed  of,  but  was  a  trus- 
tee of  such  interest  for  the  testator's  next  of  kin :  that 
the  testator  had  divided  his  will  into  two  parts ;  one 
commencing  with  the  word,  *  imprimis,'  and  the  other 
with  the  word,  Mastly;'  and  that  the  Court  could  not 
unite  that  which  the  testator,  himself,  had  severed;  and 
that  it  could  not  hold  that  the  Defendant  took  any- 
thing under  the  last  clause  in  the  will,  without  coming 
to  the  absurd  conclusion  that  the  testator  intended,  by 
that  clause,  to  give,  to  the  Defendant,  what  he  had 
given  to  him  before :  that,  in  Dawson  v.  Clark  {a\  the 
testator  gave  all  his  property  in  trust  to  pay,  and  charged 
and  chargeable  with  his  funeral  expenses,  debts  and 
legacies,  and,  afterwards,  appointed  those  persons  his 
executors;  and  Sir  William  Grant,  M.  S.,  held  that 
they  were  entitled,  beneficially,  to  what  was  not  disposed 
of  at  all  or  was  not  well  disposed  of  by  the  will ;  but 
Lord  JSldon,  C,  when  the  case  was  brought  before  him 
by  appeal,  disapproved  of  the  ground  on  which  Sir 
William  Grant  had  decided  it;  and,  though  he  affirmed 
the  decision,  affirmed  it  upon  a  different  ground  (i): 
Rhodes  v.  Budge  (c),  Br  addon  v.  Farrand(d)f  MuUen  t. 
Bowman  (e\ 


Mr.  Bethell  and  Mr.  Sandys  for  the  Defendant,  the 
executor. 

The  preamble  of   11   Geo.  4   k  1    Will.  4,  c.  40, 


(a)  15  Ves.  409.  (c)  Ante,  Vol.  I.,  page  79. 

(Jb)  18  Ves.  347.  {d)  4  Russ.  87. 

(e)  1  Coll.  197. 


CASES    IN    CHANCERY. 


671 


states,  very  clearly,  what  the  doctrine  of  the  Courts  is 
in  cases  like  the  present.  It  says :  "  Whereas,  tes- 
tators, by  their  wills,  frequently  appoint  executors,  with- 
out making  any  express  disposition  of  the  residue  of 
their  personal  estate:  and  whereas  executors  so  ap- 
pointed, become,  by  law,  entitbd  to  the  whole  of  such 
personal  estate ;  and  courts  of  equity  have  so  far  fol- 
lowed the  law  as  to  hold  such  executors  to  be  entitled 
to  retain  such  residue  for  their  own  use,  unless  it  ap- 
pears to  have  been  their  testator's  intention  to  exclude 
them  from  the  beneficial  interest  therein ;  in  wliich  case 
they  are  held  to  be  trustees  for  the  person  or  persons  (if 
any)  who  would  be  entitled  to  such  estate  under  the 
Statute  of  Distributions  if  the  testator  had  died  intes- 
tate." So  that  the  law  confers  the  legal  title,  to  an  un- 
disposed-of  residue,  upon  the  executor,  and  the  obliga- 
tion of  shewing  that  he  was  intended  to  be  a  trustee  of 
it,  is  thrown  upon  the  person  or  persons  who  wish  to 
convert  him  into  a  trustee.  But  the  will  in  the  present 
case  not  only  does  not  aiBTord  any  indication  of  such  an 
intention,  but  shews  that  the  testator  intended  his  exe- 
cutor to  take,  beneficially,  everything  that  was  not 
given  to  the  other  persons  named  in  it.  It  commences 
with  giving  to  the  executor,  by  his  name,  all  the  tes- 
tator's property :  "  to  and  for  the  several  uses,  intents 
and  purposes  following ;"  and,  after  directing  the  exe- 
cutor to  pay  an  annuity  to  the  testator's  widow,  it  gives 
certain  specific  portions  of  the  property  in  trust  for 
her  and  for  other  individuals  named  in  it;  and  then  it 
concludes  thus :  '*  And,  lastly,  I  hereby  nominate,  con- 
stitute and  appoint  the  aforesaid  E.  JEllcock  executor  of 
this  my  last  will."  It  cannot  then  be  denied  that  the 
appointment  of  Ellcock  to  be  executor  of  the  will,  was 
one  of  the  purposes  of  it:  and,  that  being  so,  the  last 
clause  may  be  read  thus:  "  And  1  give  all  my  property 
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not  hereinbefore  disposed  of,  to  the  aforesaid  E,  J^coA, 
whom  I  appoint  the  executor  of  this  my  last  will." 

It  is  not  necessary,  however,  for  us  to  shew  that  the 
testator  intended  his  executor  to  take  his  undisposed-of 
property,  beneficially :  all  that  we  are  required  to  do^is 
to  shew  that  there  is  nothing  in  the  will  to  preclude  the 
executor  from  taking  it.  His  legal  title  must  preyail, 
unless  the  next  of  kin  can  shew  that  the  testator  in- 
tended him  to  be  a  trustee. 


The  case  of  Griffiths  v.  Hamilton  very  much  resem- 
bles the  present  There,  as  in  this  case,  there  wefe 
distinct  gifts  of  specific  portions  of  the  testator's  pro- 
perty to  different  individuals,  and  the  executors  were 
appointed  by  the  last  clause:  and  the  Court  held  thit 
they  were  entitled  to  the  residue.  In  Dawson  v.  Clark, 
though  the  property  was  not  given,  as  it  is  in  this  case, 
to  the  persons  who  were  afterwards  appointed  exe- 
cutors, *^  for  the  uses,  intents  and  purposes  foUowisg" 
yet  Sir  W.  Grant  held  that  the  executors  took  what 
was  undisposed  of,  beneficially ;  and  Lord  Eldon  came 
to  the  same  conclusion.  In  Pratt  v.  Sladden  (J)  the 
testator  called  his  executors,  trustees,  and  the  will  con- 
tained clauses  for  their  reimbursement  and  indemnity, 
which  the  will  in  this  case  does  not;  but,  nevertheless, 
they  were  held  to  be  entitled  to  the  residue,  benefi- 
cially. 

The  Vice-Chancellor. — It  strikes  me  that  there  is 
this  difficulty  in  your  argument.  You  consider  the  ap- 
pointment of  the  executor  as  a  species  of  gift  of  the 
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property;  the  property  having  been  given  to  him  in  the  1847. 

previous  part  of  the  will.  '        "        ' 

Mapp 

Mr.  G.  L.  Russell  replied.  *^* 

Ellcock. 

The  Vice-Chancellor  : 

This  case  depends^  as  all  cases  of  the  same  kind  do, 
upon  the  language  which  is  found  in  the  will  itself. 

It  is  quite  plain  that  Sir  William  Grant  entertained  a 
very  clear  opinion  that  the  appointment  of  an  exe- 
cutory where  it  is  separate,  in  the  will,  from  the  prior 
gift  of  the  property  to  the  person  named  as  executor, 
would  have  the  operation  of  giving  it  to  the  executor 
for  his  own  benefit:  and,  therefore,  in  Dawson  v.  Clark, 
(where  there  was,  in  the  first  instance,  a  gift  of  all  the 
property,  to  persons  named,  upon  trust,  and,  afterwards, 
there  was  a  separate  nomination  of  those  persons  to  be 
executors),  he  held  that  that  nomination  operated,  in 
point  of  law,  to  give  them  everything  that  the  testator 
bad  not  given  to  other  persons.  And,  though  Lord 
EUhn  appears  to  be  rather  against  that  opinion,  yet  it 
seems  to  me  that  he  does  not  allude  to  the  bequest  pre- 
cisely as  it  came  before  Sir  William  Grant,  but,  rather, 
as  if  it  had  been  in  a  different  form.  He  says  (and  it  is 
not  an  opinion  expressed  with  much  confidence):  **  My 
great  difficulty  in  this  case,  is  not  upon  the  effect  of  a 
devise  and  bequest  of  real  and  personal  estate  to  trus- 
tees upon  trusts,  those  trusts  expressed  not  exhausting 
the  whole  interest:  a  case  upon  it  is  very  difficult 
to  maintain  that,  as  they  are  afterwards  named  exe- 
cutors, they  are  to  have  what  is  not  exhausted  of  the 
property  they  take  as  trustees*."    So  that  his  Lordship 

*  The  above  passage  is  correctly  copied  from  the  report. 
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1847.  does  not  there  enter  into  any  consideration  of  the  sub- 

ject: he  does  not  allude  to  what  appears,  so  promi- 
nently,  in  the  report  of  the  case  before  Sir  fFUlicm 
Ellc'oc  (^'rant,  namely,  that  the  effect  of  naming  the  trustees 

executors  is,  primd  facie,  a  gift  to  them ;  and  these  cases 
never  would  have  arisen  if  that  had  not  been  the  e£kct 
of  it.  Then  his  Lordship  says :  *'  But  the  difficulty  I 
feel,  is  whether  I  am  to  construe  the  words,  'upon 
trust,'  to  mean  *  charged  and  chargeable,'  or,  *  charged 
and  chargeable,'  to  mean  'upon  trust:'"  and  he  ulti- 
mately decides  that  the  persons  to  whom  the  property 
was  given  by  the  first  clause  in  the  will,  took  it  subject 
to  a  charge  only ;  and,  therefore,  (so  far  as  the  chaige 
might  not  extend),  for  their  own  benefit;  which,  to  sty 
the  least  of  it,  is  as  fine  a  construction  as  the  construc- 
tion of  Sir  William  Grant,  that  the  subsequent,  inde- 
pendent nomination  of  those  persons  as  executors,  ope- 
rated, by  itself,  as  a  gift  to  them. 

Sir  William  Grant's  opinion  has  not  been  overruled : 
and  we  find  that  that  learned  Judge  states,  in  a  subse- 
quent case  of  Southouse  v.  Bate  (g),  that  he  adhered  to 
the  opinion  which  he  had  expressed  in  Dawson  v.  Clark 
But  I  must  say  that  I  do  not  think  that  there  is  any  con- 
siderable difference  between  a  case  in  which  there  is  a 
gift  in  trust  to  persons  named  as  executors,  and  a  case 
where  there  is  a  gift  in  trust  to  persons  named,  and 
those  same  persons  are,  afterwards,  appointed  executors, 
by  an  independent  clause  in  the  will. 

With  respect  to  the  argument  that  was  addressed  to 
me  on  behalf  of  the  executor  in  this  case,  I  must  say 
that  I  rather  thought  that  his  counsel  were  not  labouring 

(g)  2  Ves.  &  Beam.  396. 
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very  effectually  in  favour  of  their  client,  when  they  at-  1847. 

tempted  to  impose  on  me  the  necessity  of  taking  the 

word,  *  lastly,'  and  the  words  that  follow  it,  as  part  of 

the  original  bequest  It  rather  seems  to  me  that  it  is  not       Ellcock. 

80.     And  the  effect  of  its  not  being  so,  is  that  the  Court 

is  at  liberty  to  consider  what  is  the  effect  of  the  testator, 

(after  having,  to  a  certain  extent,  declared  the  trusts), 

saying  distinctly:  ^*  I  nominate,  constitute  and  appoint 

the  aforesaid  E.  Ellcoch  executor  of  this  my  last  will.'' 

Now  the  testator  begins  thus :  "  Imprimis,  I  give  all 
my  estates,  both  real  and  personal,  in  this  Island  or 
elsewhere,  to  Edward  Ellcock^  (describing  him),  his  exe- 
cutors, administrators,  or  assigns,  to  and  for  the  several 
uses,  intents  and  purposes  following,  that  is  to  say." 
Then  there  are  seven  different  places  in  which  he  uses  the 
words,  *  in  trust'  The  first  declaration  commences  in  this 
manner :  ''  Out  of  the  rents,  issues  and  profits  and 
interest  of  all  debts  due  to  me :"  there,  it  is  true,  the 
words, '  in  trust*,*  do  not  occur :  but  they  occur  seven 
times  in  the  seven  next  sentences.  Therefore  I  think  that 
all  the  sentences  which  precede  that  which  begins  with  the 
word, '  lastly,'  are  merely  a  declaration  and  expansion 
of  what  the  testator,  in  the  first  clause  of  his  will,  calls, 
<  the  uses,  intents  and  purposes  following.' 

Then  it  is  obvious,  on  the  face  of  the  mil,  that  there 
was  not  an  exhaustion  of  the  whole  interest  in  the  pro- 
perty that  was  previously  given:  and,  therefore,  the  tes- 
tator must  have  been  aware  that  he  had  not  disposed  of 
the  whole  of  his  property,  or,  rather,  of  the  whole  interest 
in  it ;  and  that  the  remaining  interest  in  the  property 

*  Iq  the  will,  as  set  forth  in  the  original  bill  and  in  a  bill 
of  revivor,  those  words  did  occur  in  the  first  declaration. 
Vol.  XV.  q  q 
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was  still  a  subject  of  disposition.    I  allude,  particiilarly, 
to  the  trust  to  permit  and  suffer  his  wife  to  use  his 
household  furniture  and  plate  during  her  life.    It  is 
plain  that,  as  furniture  and  plate  are  not  articles  whidi 
ipso  U8U  consumuntur,  it  must  have  been  present,  to  the 
mind  of  the  testator,  that  there  would  be  an  inteitit 
remaining  after  the  performance  of  the  trust,  which 
might  be  disposed  of.    Then,  haying  declared  all  the 
trusts  upon  which  the  property  was  given  to  JSZIcoei, 
his  executors,  administrators  and  assigns,  we  find  that 
the  testator  says :  **  LasUy,  I  nominate,  constitute  and 
appoint  the  aforesaid  E.  Ellcock  executor  of  this  nj 
last  will.'*    And  my  opinion  is  that  the  true  meaniig 
of  those  words,  is  that  he  should  take  everything  that 
the  testator  had  not  given  away,  and  also  execute  the 
office  of  executor. 


That  construction  seems  to  me  to  be  consistent  with 
the  legal  import  of  the  words,  and  to  accord  with  the 
solemnly  repeated  opinion  of  Sir  William  Grant ;  and  ai 
Lord  Eldon,  whatever  his  inclination  might  be,  did  net 
think  that  he  could  reverse  the  decision  of  Sir  fVUlkm 
Grant,  I  have  an  express  decision  which  I  am  bound  to 
follow. 

Declare  that  the  testator's  personal  estate,  after  pro- 
viding for  the  purposes  expressed  in  the  will,  is  undis- 
posed of,  and  that  the  defendant  is  entitled  to  it,  for  hii 
own  benefit*. 


*  An  appeal  is  pending  before  the  Lord  Chancellor. 
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WALSH  V.  TREVANION.  ,8tI.'?priL 

1  HE  issue  tendered  by  the  bill  in  this  cause  was  that  p^ixHeffed  coni' 

certain  estateSi  the  property  of  the  Defendant  and  which     munications. 

were  comprised  in  his  marriage  settlement,  were  included        Solicitor. 

in  it  by  mistake.    The  settlement  (as  is  usual  on  similar  ^  solicitor  who 

occasions)  was  prepared  by  the  lady's  solicitor;  and  that  was  examined 

gentleman  was  one  of  the  witnesses  in  the  suit.     By  the  ^*  a  witness  in 
^-         ,   .  ,  1,1,  •'a  suit  to  rectify 

mteentn  interrogatory,  he  was  asked  whether  some  cor-  a  mistake  in  a 

respondence  did  not  take  place  before  the  marriage,  with  marriage  settle- 
reference  to  the  settlement  to  be  made  on  the  part  of  the  ^^  produce  cer- 
Defendant,  the  husband;  and  he  was  required  to  produce  tain  letters,  on 

that  correspondence.  ihe  ground  that 

lie  had  received 
them  in  bis 
He  demurred  to  that  interrogatory  so  far  as  regarded  character  of 

the  production  of  any  letters  which  he  received  from  ^^j"  i»^"!!f  ^u 
the  lady  and  her  mother,  with  reference  to  the  settle-  intended  wife; 
ment  to  be  made  by  the  intended  husband ;  and,  for  ^^^  ^^  declined 
cause  of  demurrer,  said  that  such  letters  did  not  relate  taiii  books  be- 
to  any  particular  estates  to  be  settled  on  the  marriage,  cause  the>  con- 

and  that  he  received  them  in  his  character  of  confiden-  J^'ned  particu- 
lars of  confiden- 
tial solicitor  to  the  lady  and  her  mother ;  and,  therefore,  tial  matters  be- 

he  submitted  that  he  ought  not  to  be  called  upon  to  pro-  tween  him  and 

duce  them.     He  demurred,  likewise,  to  so  much  of  ano-      jj^j j  ^y^^^ 

ther  interrogatory  as  required  him  to  produce  any  books  the  grounds 

or  papers  in  his  custody  or  power,  containing  any  entry      epd  tor  the 

or  entries  relating  to  the  settlement  made  or  intended  to  were  insufficient. 

be  made  on  the  part  of  the  husband,  because  such  books 

and  papers  contained  particulars  of  confidential  matters 

between  him  and  his  clients. 

Mr.  Stuart  and  Mr.  Beavan,  in  support  of  the  demur- 
rers, said  that  a  solicitor  could  not  be  called  upon  to  di- 

Q  Q  2 
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Yulge  anything  relating  to  a  transaction  in  which  he  had 
been  employed  as  a  solicitor:  Herring  v.  Cloberry(a\ 
Carpmael  v.  Powis  (6), 

Mr.  Bethell  and  Mr.  fFiUcock,  contr&,  said  that  the 
witness  did  not  aver  that  either  the  letters  or  the  books, 
if  produced,  would  disclose  anything  that  had  been  com- 
municated to  him  confidentially  by  his  clients,  or  thit 
his  clients  objected  to  the  production  of  them:  Duffinf, 
Smith  {c).  They  also  referred  to  Parkhurst  v.  Low- 
ten  (d),  where  Lord  EUon  said  that  a  solicitor  who  de- 
murs to  an  interrogatory  on  the  ground  of  privilege, 
must  be  careful  so  to  frame  his  demurrer  that  it  mty 
embody  the  rule  of  law  relative  to  the  privilege  of  a  so- 
licitor. 


Mr.  Stuart,  in  reply,  said  that,  if  the  demurrer  was 
informal,  leave  ought  to  be  given  to  amend  it :  Strath" 
more  v.  Strathmore  (e). 

The  Vice-Chancellor  : 
I  can  easily  understand  that,  if  this  gentleman  had 
been  pressed,  he  might  have  stated  what  would  have 
shewn  that  the  subjects  with  regard  to  which  he  was 
interrogated,  were  altogether  confidential.  But  the 
question  now  is,  whether  he  has  so  stated  in  these  two 
demurrers.  [His  Honor  then  read  the  first  demurrer.] 
It  appears  to  me  that  the  witness  has  failed  in  stating, 
by  this  demurrer,  that  the  letters  which  he  refuses  to  pro- 
duce, were  of  a  confidential  character;  for  it  maybe 


(a)  1  Phill.  91. 
(6)  Ibid.  687. 
(c)  I  Myl.  6l  Keen,  109, 
cited. 


(d)  3  Swanst.  194.  Sec 
202. 

(c)  1  Dan.  C.  Prac  9«6. 
See  also  2  Swanst.  203. 
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true  that  he  received  the  letters  in  his  character  of  con- 
fidential solicitor  to  the  lady  and  her  mother^  and  yet 
the  letters  themselves  may  not  be  confidential  commu- 
nications. And  I  think  that  the  omission  to  state  that 
they  were  such,  is  a  fatal  defect  in  a  statement  which  is 
made  the  groundwork  of  an  objection  to  answer  an  in- 
terrogatory. 


1847. 

Walsh 

Trbvaniok. 


Then,  as  to  the  twenty-ninth  interrogatory,  he  says 
that  the  books  contain  particulars  of  confidential  com- 
munications between  him  and  his  clients.  He  does  not 
say  that  they  contain  matters  of  confidential  communi- 
cation, with  reference  to  the  subject  of  the  twenty-ninth 
inten*ogatory,  between  himself  and  the  two  ladies  or 
either  of  them.  Therefore,  my  opinion  is  that  he  has 
not,  by  his  position  oF  fact,  made  sufficient  ground  for 
protection  at  law  (/). 


(/)  See  JoneM  .v.  Pugh,  1  Phiil.  96. 
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29th  April  and 

4th  May. 

> V ' 

Raihoay  Com- 
pony. 
Notice. 

A  railway  com- 
pany being  em- 
powered by 
their  act  to 
take,  amongst 
other  lands,  a 
close  belonging 
to  the  Plaintiff, 
gave  him  notice 
of  their  inten- 
tion to  take  a 
certain  part  of 
it;  and,  more 
than  a  year 
afterwards,  they 
gave  him  notice 
of  their  mten* 
tion  to  take  the 
remainder.  The 
part  first  taken, 
was  intended 
for  making  the 
railway,  and  the 
remainder,  for 
making  a  sta- 
tion, both  of 
which  their  act 
empowered 
them  to  make. 

Held  that  the 
power  of  the 
company  with 
respect  to  the 
Plain  tit) 's  close, 
was  not  ex- 
hausted by  their 
first  notice. 


SIMPSON  V.  THE  LANCASTER  AND  CAR- 
LISLE  RAILWAY  COMPANY. 

xN  July  1845,  the  Defendants,  who  were  empowered 
by  their  act  of  Parliament,  to  take  a  piece  of  land  be- 
longing to  the  Plaintiff,  for  the  purposes  of  their  under- 
taking, gave  the  Plaintiff  notice  of  their  intention  to  take 
a  certain  part  of  it  for  those  purposes,  and,  in  December 
1846,  they  gave  him  notice  of  their  intention  to  take 
the  remainder  of  it.  On  the  hearing  of  a  motion  for 
an  injmiction  to  restrain  the  Defendants  from  acting 
upon  their  second  notice,  one  question  was  whether  the 
powers  of  the  act*,  so  far  as  the  Plaintiff's  lands  were 
concerned,  were  not  exhausted  by  the  first  notice,  that 
is  to  say,  whether  the  Defendants  could  take  part  of  a 
proprietor's  land  at  one  time,  and  part  at  another.  The 
second  notice  did  not  state,  specifically,  the  purpose 
for  which  the  land  comprised  in  it  was  required  ;  but  it 
appeared  from  an  aflSdavit  in  opposition  to  the  motion, 
that  the  Defendants  required  it  for  a  station,  which  their 
act  empowered  them  to  make. 

Mr.  Molt  and  Mr.  Bagshawe  supported  the  motion. 

Mr.  BetheU  and  Mr.  Follett  opposed  it 

The  Vice-Chancellor: 

I  cannot  accede  to  the  proposition  laid  down  by  the 
counsel  in  support  of  the  motion,  namely,  that  the  com- 
pany, by  their  first  notice,  exhausted  the  power,  given  to 
them  by  their  act,  to  take  the  land  belonging  to  the 
Plaintiff  which  was  described  in  the  schedule  to  the  act 


*  The  power  to  take  lands,  was  in  the  usual  form. 
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at  act  empowered  them  to  make  a  station  as  well  as  a  1847. 

Iway;  and  it  seems  to  me  that  the  making  of  the 

mer  and  the  place  where  it  should  be  made,  are  mat- 

B  that  may  very  well  come  under  consideration  after  the    .p^^  Lancas- 

ter  is  completed.  ter  and 

Motion  refused,  with  costs.  Carlisle 

Railway  Co. 


Simpson 

V. 


LOVELL  V.  ANDREW. 

1847: 

N  the  hearing  of  an  objection,  raised  by  the  answer,        3rd  May. 

want  of  parties,  '        " 

New  Orders. 

Mr.  Belhell  and  Mr.  Terrell,  for  the  Defendants,  con-  'fnant^f^a^L^. 

At  the  hearing  of  an  objection,  taken  by  an  answer,  for  want 
of  parties,  the  defendant  is  not  at  liberty  to  contend  that  there  is 
any  defect  of  parties  in  addition  to  that  stated  in  the  answer. 

Pleading. — Parties, — Railway, 

Afler  a  railway  project  had  been  abandoned  and  the  directors 
had  returned  some  of  the  shareholders  1/.  8^.  per  share,  on  their 
deposits,  one  of  the  shareholders  who  had  received  that  sam, 
filed  a  bill  on  behalf  of  himself  and  all  the  other  shareholders 
except  the  Defendants,  (who  were  the  directors),  praying  for  an 
account  of  the  receipts  and  payments  of  the  Defendants  as  di- 
rectors; that  the  balance  which  should  be  four.d  due  from  them, 
might  be  paid  into  Court  and  applied,  first,  in  paying  1/.  Ss,  per 
share  to  the  shareholders  who  had  not  received  that  sum ;  and  that 
the  residue  might  be  divided  amongst  all  the  shareholders  in  pro- 
portion to  their  shares.  Two  of  the  Defendants  stated,  in  their 
answer,  that  the  shareholders  who  had  received  the  1/.  85.  per 
share,  received  it  in  full  satisfaction  of  their  claims  on  the  funds  of 
the  company. 

Held  that  the  bill  ought  to  have  been  filed  on  behalf  of  the 
shareholders  who  had  received  the  payment,  and  that  the  other 
shareholders  ought  to  have  been  made  Defendants. 

Objection  Jbr  want  of  parties. — Costs, 

Although  the  Court  allows  an  objection  for  want  of  parties,  at 
the  hearmg  under  the  39th  Order  of  August  1841,  it  will  not 
order  the  costs  of  the  proceeding  to  be  paid  to  the  defendant,  but 
will  reserve  them  until  the  hearing  of  the  cause. 
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tended  that  not  only  the  persons  alleged  by  the  answer 
to  be  necessary  parties,  bat  also  certain  other  indiyiduak, 
ought  to  haye  been  made  parties  to  the  bill. 

The  Vice-chancellor^  following  the  decision  of  Vice- 
Chancellor  Wigram,  in  Htmter  v.  Macklew  (a),  ruled  that 
a  defendant  who  has  taken  an  objection  for  want  of  par- 
ties by  his  answer,  cannot  object,  ore  tenus,  at  the  hear- 
ing of  the  objection,  that  any  other  person  ought  also 
to  have  been  made  a  party,  but  must  confine  himself  to 
the  objection  stated  in  his  answer. 


The  bill  was  filed  by  a  shareholder  in  a  railway  pro- 
ject that  had  been  abandoned,  on  behalf  of  himself  and 
all  the  other  shareholders  except  the  Defendants.  The 
latter  were  the  members  of  the  managing  committee. 

It  alleged  that,  at  a  meeting  of  the  shareholders,  held 
in  January  1846,  at  which  the  abandonment  of  the  pro- 
ject was  resolved  upon,  the  chairman  (who  was  one  of 
the  defendants)  stated  that  the  Defendants  would,  within 
a  week,  return  to  the  shareholders  1  /.  Qs.  per  share 
upon  their  deposits,  and,  as  to  the  remainder  (which 
was  lAs.  per  share),  that  the  Defendants  would  return 
such  a  proportion  of  it  as  the  funds  which  should  re- 
main in  their  hands,  after  satisfying  the  liabilities  of  the 
company,  would  extend  to  pay.  And  that,  in  the  coarse 
of  a  fortnight  or  three  weeks,  the  accounts  would  be 
made  up,  and  another  meeting  should  then  be  called, 
at  which  the  accounts  should  be  laid  before  the  share- 
holders. 

In  February  1846,  the  secretary  to  the  company  paid 
the  Plaintifi'and  some  of  the  other  shareholders,  the  iL 

(a)  5  Hare,  338. 
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85.  per  share ;  and  they^  at  his  request,  but  (according 
to  the  statement  in  the  bill)  without  intending  to  re- 
linquish their  claim  to  the  remainder  of  their  deposits, 
deliyered  up  to  him  their  scrip  certificates. 

The  bill  charged  that  the  number  of  the  shareholders 
was  too  great  to  admit  of  all  of  them  being  made  par- 
ties, and  that  all  of  them,  except  the  Defendants,  had 
a  common  interest  in  obtaining  the  relief  sought.  It 
prayed  for  an  account  of  the  sums  received,  and  ex- 
pended and  paid  by  the  Defendants  as  directors  or 
members  of  the  managing  committee,  and  that  what 
should  be  found  due  from  them,  might  be  paid  into 
Court,  and  be  applied  in  paying  iL  Ss.  per  share  to  the 
shareholders  who  had  not  received  that  sum ;  and  that 
the  residue  might  be  divided  amongst  the  Plaintiff  and 
all  the  other  shareholders,  in  proportion  to  the  shares 
held  by  them  respectively. 


Two  of  the  Defendants  alleged,  in  their  answer,  that 
it  was  resolved,  at  the  meeting  mentioned  in  the  bill, 
that  the  1  /.  8$.  per  share  should  be  paid  to  the  share- 
holders, not,  as  the  bill  represented,  in  part,  but  in  full 
satisfaction  of  their  claims  upon  the  directors ;  and  con- 
sequently, that  those  shareholders  who  had  received  that 
sum,  and  delivered  up  their  scrip  certificates,  had  re- 
nounced all  further  claim  upon  the  Defendants  as  the 
directors  of  the  company;  and  they  submitted  that  such 
of  the  shareholders  as  had  not  received  the  12.  8  s., 
ought  to  have  been  made  parties  to  the  suit. 

Mr,  BetheU  and  Mr.  Terrell^  in  support  of  the  objec- 
tion, said  that  the  transaction  between  the  secretary  and 
the  shareholders  who  were  parties  to  it,  was  an  equitable 
release  of  all  further  claim  on  the  part  of  the  latter;  and 
that  the  other  shareholders  were  interested  in  contending 
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that  such  was  its  effect;  and,  therefore,  instead  of  all  the 
shareholders  having  a  common  interest,  there  was  a  con- 
flict of  interest  between  two  classes  of  them,  namely, 
those  who,  like  the  Plaintiff,  had  received  the  1 L  81. 
per  share,  and  those  who  had  not  received  it;  and,  con- 
sequently, all  the  individuals  of  the  latter  class  ought  to 
have  been  made  parties,  or,  if  they  were  very  numeroui 
ought  to  have  been  represented  on  the  record. 


Mr.  James  Parker  and  Mr.  Biltong  contr&,  said  that 
the  case  was  precisely  similar  to  Apperly  v.  Page(b\ 
and  Cooper  v.  Webb  (c);  and  that  the  plaintiff  in  a  cre- 
ditor's suit  was  at  liberty  to  sue  on  behalf  of  himsdf 
and  all  the  other  creditors,  notwithstanding  some  of 
them  might  have  been  paid  part  of  their  debts. 

Mr.  Terrell,  in  reply,  said  that,  in  the  cases  cited,  the 
interests  of  the  plaintiffs  and  of  the  persons  on  whose 
behalf  they  sued,  were  identical ;  but,  in  the  present 
case,  the  interests  of  the  Plaintiff  and  of  some  of  the 
persons  whom  he  professed  to  represent,  were  conflict- 
ing ;  for  the  shareholders  who  were  not  parties  to  the 
transaction  with  the  secretary,  were  interested  in  con- 
tending that  it  amounted,  as  the  answer  insisted  it  did, 
to  a  release. 

The  Vice-chancellor: 

The  objection  is  not  that  all  the  shareholders  ought 
to  have  been  made  parties,  but  that  the  Plaintiff  ought 
to  have  filed  his  bill  on  behalf  of  himself  and  such  of 
the  other  shareholders  as  received  the  iLQs.  per  share, 
and  ought  to  have  made  all  the  shareholders  who  did 
not  receive  that  sum,  or  some  of  them,  at  least.  Defend- 
ants; and  my  opinion  is  that  the  objection  is  well  founded. 


(6)  1  Phill.  779. 


(c)  Amie,  p.  454. 
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For  the  directors  may  have  nothing  at  all  remaining  in 
their  hands  after  they  have  discharged  the  liabilities  of 
the  company,  or,  if  they  should  have  anything  remain- 
ing in  their  hands,  it  may  not  be  sufficient  to  pay  the 
Qon-recipient  shareholders  so  mach  as  1 21  8 «•  per  share 
OD  their  deposits. 


1847. 


LOVELL 

V. 
AVDRBW. 


Besides,  the  answer  represents  that  the  Plaintiff  and 
the  other  recipient  shareholders,  by  the  transaction  be* 
tween  them  and  the  secretary,  renounced  all  further 
slaim  upon  the  funds  of  the  company ;  and,  supposing 
that  to  be  so,  they  left  the  surplus,  after  satisfying  the 
liabilities  of  the  company,  to  be  divided  amongst  those 
shareholders,  exclusively,  who  have  received  nothing. 
And,  in  that  case,  there  would  be  no  person  before  the 
Court  to  support  the  case  made,  for  that  class  of  share- 
holders, by  the  answer.  Consequently,  I  must  allow  the 
objection. 

Mr.  Terrell  asked  for  the  costs  of  the  proceeding,  as 
being  in  the  nature  of  a  demurrer  for  want  of  parties. 

The  Vice-Chancellor  : 

I  must  reserve  the  costs  of  the  objection  until  the 
hearing  of  the  cause.  I  cannot  treat  it  as  a  demurrer : 
it  is  more  like  a  plea,  for  it  speaks. 


The  Plaintiff,  after  he  had  set  down  the  cause  to  be 
heard  on  the  objection  for  want  of  parties,  took  ex- 
ceptions to  the  answer  for  impertinence,  and  obtained 
an  order  for  referring  the  answer  and  exceptions  to  the 
Master. 


1847: 
8th  May. 

* y ' 

Impertinence, 
Practice. 


After  a  plaintiff 
has  set  down  a 
cause  to  be  beard  on  an  objection  for  want  of  parties  raised  by  the 
answer,  he  cannot  refer  the  answer  for  impertinence. 
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1847.  Mr.  Bethell  and  Mr.  Terrell  now  moved  to  discharge 

the  order  of  reference.    They  said  that  the  Plaintiff 

ovELL  could  not  refer  the  answer  for  impertinence  after  he  had 
.       '  acted  upon  it  by  setting  down  the  objection  raised  bj 

ity  to  be  argued;  for  the  Master  might  strike  out  the 
very  matter  which  rendered  the  adding  of  parties  neces- 
sary :  Dixon  v.  Olmius  (d). 

Mr.  Bilton,  for  the  Plaintiff,  said  that  the  objection 
was  set  down  to  be  argued  on  the  facts  stated,  not  in  the 
answer,  but  in  the  bill. 

The  Vicb-Chancellor: 

The  objection  can  only  be  considered  with  regard  to 
what  is  stated  in  the  answer.  You  ask,  at  one  momeDt, 
that  a  question  may  be  decided  on  the  record,  as  it 
stands ;  and  you  say,  at  the  next  moment,  that  the  re- 
cord ought  not  to  stand  as  it  is. 

Motion  granted. 
(d)  1  Cox,  412.    The  page  is  numbered  421,  by  mistake. 
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WARE  V.  ROWLAND.  ^^^7: 

7th  May  and 
Philip  SLA  TER,  Esq.,  by  Ws  win  dated  the  18th        ist  June.  ^ 

of  July  I8O69  after  directing  that  his  debts  and  funeral 

expenses  should  be  paid  out  of  his  estates,  by  his  residuary     p    ^     )  • 

legatee,  and  giving  200  /.  to  his  wife,  Ann  Slater,  and  . 

the  leaseof  his  house  ^tHampsiead  and  everything  therein  Testator  be- 

.   .     J  .  .  J  -x-      r  •  J   queathed  a  fund, 

contained  except  monies  and  securities  for  monies,  and  j*^^  ^^^^^  ^^^  j^j^  ' 

appointing  her,  together  with  Thomcu  Burkitt  and  Spar-  wife  and  daugh- 

row  Toms,  joint  executors  of  his  will,  and  giving  the  J?'"  ^^^  *"^*'' 
,  ,    ^       ,    .  ,,     .  .        ,.     lives  gucces- 

two  last  50  L   each  for  their  trouble  in  executing  his  sively ;  with  re- 

will,  directed  his  said  executors,  within  one  month  after  niainder  in 

his  decease,  to  lay  out  so  much  money  as  would  pur-  children  of  his 

chage   in   the  3/.  per   Cent.  Reduced  Annuities,  the  daughter;  and 

sum  of  600/.  per  annum,  and  that  the  same  should  >[ at  her  death 
,     .  1  .       „     1    .     .  .  S"®  should  leave 

be  mvested  in  all  their  joint  names,  upon  trust  to  pay  ^o  child  living, 

to  or  permit  his  wife  to  receive  the  said  annuity  for  in  trust  to  sell 

her  life,  for  her  separate  use ;  and  he  directed  that,      ^  ^  ^^  ^ 

from  and  after  her  decease,  the  surviving  trustees  should  500/.  each,  if 

transfer  the  said  trust-monies  or  Government  securities  t'Jfy  should  be 

mto  their  joint  names,  together  with  such  other  person  iif„c:  and  he 

or  persons  as  should  from  time  to  time  be  appointed  a  bequeathed  the 

new  trustee  or  trustees  pursuant  to  the  power  thereinafter  ^^^^^^  ^^*  y 

contained,  upon  trust  for  his  daughter,  Anna  Maria  heirs  at  /mv, 

Slater,  and  to  pay  and  apply  the  said  annuity  of  600  /.  **ff^  and  share 

to  her  for  her  separate  use  for  life;  and, /row  and  after  daughter  was 

her  decease,  then  upon  trust  to  pay  and  apply,  and  assign  the  testator's 

and  transfer,  distribute  and  dispose  of  the  said  principal  "^'''^^.n^sd^ath. 

trust-monies,  with  the  interest  and  dividends  thereof,  unto  spinster. 

and  amongst  the  children  of  his  said  daughter,  if  more       ^®'^  ^^^t  her 

than  one,  share  and  share  alike,  at  their  respective  ages  sentative  was^" 

of  twenty-four  years,  and  not  before,  and  to  apply  so  entitled  to  the 

much  of  the  dividends  and  interest  thereof  as  should  be  [""^  ^  ^^^  ^^ 

ber  assets. 
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necessary,  for  their  maintenance  and  education  in  the 
meantime ;  and,  if  there  should  be  but  one  such  child 
at  the  decease  of  his  said  daughter,  or,  being  more,  if 
such  child  or  children  should  die  before  the  age  of 
twenty-four  years,  then  upon  trust  to  pay,  assign  and 
transfer  and  dispose  of  the  whole  of  the  said  principal 
monies,  with  the  increase,  interest  and  dividends  thereof, 
unto  and  for  the  use  and  benefit  of  such  child  or  chil- 
dren, at  his,  her  or  their  respective  ages  of  twenty- 
four  years,  and,  in  the  meantime,  to  apply  the  dividends 
of  the  said  annuity  of  600  Z.,  with  the  increase  thereof  or 
so  much  as  should  be  necessary,  for  his,  her  or  their 
maintenance  and  education,  and,  if  any  surplus  should 
remain,  to  invest  the  same  in  the  joint  names  of  his  tms- 
tees,  in  accumulation  of  the  said  principal  trust-monies*: 
and  the  testator  further  directed  that  if,  eU  the  death  nf 
his  said  daughter,  she  should  leave  no  child  or  children 
living,  or  he,  she  or  they  should  die  under  the  age  of 
twenty-four  years,  then  his  said  trustees  and  the  sur- 
vivors or  survivor  of  them  or  the  executors  or  admi- 
nistrators of  such  survivor  and  such  new  trustee  as  afore- 
said, should  sell  out  the  said  trust-monies  with  the 
interest  and  dividends  thereof,  and  pay,  thereout,  to  his 
son-in-law,  John  Giles  Christiatiy  and  his  grandson,  the 
defendant,  George  Tempest  Rowland,  600/.  each,  iftiey 
should  severally  be  aUve  at  the  said  time.  And,  as  to  all 
the  rest  and  residue  of  the  said  principal  trust-monies, 
with  the  interest,  increase,  and  dividends,  the  testator 
bequeathed  the  same  to  and  among  his  hars-at-laWj 
share  and  share  alike.  And  the  testator,  after  providing 
for  the  appointment  of  new  trustees  of  his  will,  gave, 
devised  and  bequeathed  all  the  rest,  residue  and  remain- 
der of  his  estates,  both  real  and  personal,  and  of  what- 


*  The  above  was  correctly  copied  from  the  brief. 
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ever  kind,  in  reversion^  expectation  or  possession,  toge-  1847. 

ther  with  all  bonds,  writings,  and  securities  for  money 
and  foreign  debts,  unto  his  daughter,  the  said  Anna 
Maria  Slater,  and  her  heirs  for  ever. 

The  testator  died  in  January  1808  leaving  his  wife 
and  his  daughter,  but  no  other  issue,  surviving.  His 
wife  died  in  1815.  His  daughter  died,  intestate  and 
a  spinster,  on  the  17th  of  October  1844.  John  Giles 
Christian  died  in  the  lifetime  of  the  daughter,  whereby 
the  legacy  of  500  L,  given  to  him  by  the  will,  became 
lapsed.  After  the  daughter's  death,  the  trustees  of  the 
will  raised  the  legacy  of  500  L  given  to  George  Tempest 
Rowland,  by  sale  of  a  sufficient  part  of  the  fund  which 
they  had  provided  for  payment  of  the  annuity  of  600  /•, 
and  paid  the  proceeds  to  that  gentleman. 

The  bill  was  filed  by  the  trustees,  to  have  the  rights, 
shares  and  interests  of  the  persons  entitled  to  the  resi- 
due of  the  fund,  ascertained.  It  stated  that  George 
Tempest  Bowland,  who  was  the  personal  representative 
of  the  testator's  widow  and  daughter,  claimed,  as  such, 
the  whole  residue  of  the  fund,  alleging  that,  by  the  testa- 
tor's will,  his  nextofhin  living  at  his  death,  were  entitled 
to  it,  and  that  his  wife  and  daughter  were  such  next  of 
kin,  or  that  his  daughter  was  alone  such  next  of  kin: 
and  that  G»  T.  Rowland,  as  the  personal  representative 
of  the  daughter,  also  claimed  the  whole  residue  of  the 
fond  provided  for  payment  of  the  annuity,  alleging  that  it 
was  specifically  bequeathed  to  the  testator's  heirs-at-law, 
and  that  his  daughter  was  his  heir-at-law  at  his  decease. 

The  bill  further  stated  that  claims  were  made  to  the 
residue  of  the  fimd  by  the  other  defendants,  some  of 
whom  alleged  themselves  to  be  the  testator's  heirs-at- 
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law  at  the  decease  of  his  daughter,  and  the  rest,  his  next 
of  km  at  her  decease. 

In  parsuance  of  the  decree  at  the  hearing,  the  Mas* 
ter  found  that  the  testator^s  daughter  was  his  sole  next 
of  kin  and  heir-at-law  at  his  death :  that  two  other  pe^ 
sons  were  his  heirsnit'law  at  his  daughter^  death,  aad 
were  his  hevrs-at-law  at  the  date  of  the  report:  that  cer* 
tain  other  persons  would  have  been  the  testator^s  next  of 
kin  at  his  death  and  entitled  to  his  personal  estate  accordag 
to  the  Statute  of  Distributions,  if  his  wife  and  daughter 
had  died  in  his  lifetime :  and  that  another  person  was  tk 
testatOT^s  sole  next  of  kin  at  his  daughter's  death. 

The  cause  now  came  on  to  be  heard  for  further  direc- 
tions. 

Mr.  Glasse  and  Mr.  Ware  appeared  for  the  Plaintifiki 
the  trustees  of  the  will. 

Mr.  Bethell  and  Mr.  Hetherington,  for  G.  T.  Bow- 
land,  who  was  the  personal  representative  of  the  testator's 
widow  and  daughter,  cited  Urquhart  v.  Urquhart(a). 

Mr.  Humphrey  and  Mr.  Bates,  for  the  sole  next  of 
kin  of  the  testator  living  at  his  daughter's  death,  con- 
tended, first,  that  the  words,  '  heirs-at-law,'  when  used 
with  reference  to  personal  estate,  meant, '  next  of  kin:' 
secondly,  that,  in  the  present  case,  the  testator  meant 
his  next  of  kin,  not  at  his  own  death,  but  at  the  death  of 
his  daughter ;  for  she  was  one  of  the  objects  of  the  pre- 
vious trusts,  and  the  sole  object  of  the  residuary  bequest; 
and  as  she  would  have  taken  the  property  by  operation 


(fl)  /fii/i?,  V0I.XIII.,  p.  613. 
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of  law^  it  was  useless  to  give  it  to  her.  They  added  that 
the  words^  *  share  and  share  alike/  shewed  that  the  tes- 
tator contemplated  that  a  plurality  of  persons  might  be 
the  objects  of  the  bequest  to  which  those  words  were  an* 
nexed:  Evans  v.  Salt(b);  Gittings  y.  Macdermott{c); 
Gwynne  v.  Maddock{d)\  Clapton  v.  Buhner {e);  Jones  v. 
Colbech(f)i  Bird  v.  fVood(g);  Withy  v.  Mangles{h)\ 
JElmsley  V.  You$ig{i)'j  Minter  v.  Wraith  {k)\  Mounsey 
T.  Blamire{l);  JDe  Beauvoir  y.  JDe  Beauvoir  (w). 

Mr.  Cooperj  Mr.  James  Parker ,  Mr.  Younge,  and  Mr. 
Heathfield,  for  the  parties  who  would  have  been  the 
testator^s  next  of  kin  at  his  death  and  entitled  to  his 
personal  estate  under  the  Statute  of  Distributions,  if 
his  wife  and  daughter  had  died  in  his  lifetime,  said  that 
they  assumed  that  the  testator  did  not  mean  either  his 
wife  or  his  daughter  to  take  under  the  bequest  in  ques- 
tion ;  for  they  were  objects  of  the  preceding  trusts ;  and 
he  could  not  have  meant  to  describe  his  daughter  by  the 
words,  ^his  heirs-at-law/  They  then  contended  that 
those  words,  coupled  with  the  words,  '  share  and  share 
alike,'  meant,  ^  next  of  kin,'  when  they  were  used,  as 
they  were  in  this  case,  with  regard  to  personal  estate : 
HoUoway  v.  Holloway  (n) ;  Vaux  v.  Henderson  {o); 
Gittings  v,  Alacdermott;  Stert  y.  Flatel(p);  Bird  y. 
Wood ;  and  Wilkinson  v.  Gairett  (j). 


1847- 


(b)  6  Beav.  a66. 

(c)  3  Myl.  &  Keen,  Gg. 

(d)  14  Ves.  488. 

(e)  AntCy  VoL  X.,  p.  426, 
and  5  Myl.  &  Cr.  io8. 

(J)  8  Vcs.  38. 
(g)  2  Sim.  &  Stu.  400. 
{h)  4  Beav.  358. 
(t)  2  Myl.   &  Keen,  82 
and  780. 
Vol,  XV. 


(A)  Ante,  Vol.  XIII.,    p. 

(/)  4  Russ.  384. 
(m)  AntCy  p.  163. 
(«)  5  Vcs,  399, 
(r>)  I  Jac.  &  Walk.  388, 
note. 

(l»)5Bing.  N.C.434- 
iq)  2  Coll.  643. 

B  B 
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Mr.  Rolt  and  Mr.  Sheffield,  for  one  of  the  testator's 
co-heirs  at  his  daughter's  death,  and  Mr.  Bazafyette,  for 
the  other  co-heir,  said  that  there  was  nothing,  in  tbe 
will,  to  alter  or  control  the  natural  meaning  of  the  words, 
'  my  heirs-at-law/  and,  therefore,  those  words  must  be 
taken  in  their  natural  sense :  that,  if  those  words  bad 
been  used  as  words  of  limitation,  they  would  have  been 
taken  to  mean, '  next  of  kin,'  because  they  would  be  con- 
strued accoi*ding  to  the  nature  of  the  property  which 
was  the  subject  of  the  gift ;  and,  if  the  gift  had  been 
substitutional,  as  it  was  in  Vaux  y.  Henderson^  they  most 
have  been  taken  in  the  same  sense :  and  that  HoUowmj 
V.  Holloway,  CUttings  v.  Macdermott,  and  Evans  v.  SeM, 
were  cases  within  the  same  principle  as  Vaux  v.  Hender^ 
son :  but  there  was  no  case  in  which  the  word,  *  heirs/ 
when  used,  as  it  was  in  this  case,  as  a  word  of  purchase 
or  descriptio  persofUBy  had  been  held  to  mean  next  of  kin : 
that  Mounsey  v.  Blamire,  and  Clapton  v.  Buhner,  were 
precisely  in  point,  and  the  latter  was  identical,  in  all 
material  particulars,  with  the  present  case ;  for  the  testar 
tor's  wife  and  daughter  were  the  subjects  of  the  gifts 
which  preceded  the  one  on  which  the  question  arose, 
and  that  one  was  a  new  gift,  and  so  it  was  in  the  present 
case ;  and,  therefore,  it  would  be  irrational  to  suppose 
that  the  testator  intended  it  to  take  effect  in  favour  of 
the  person  on  whose  death  it  was  to  take  effect.  They 
relied  also  upon  the  testator's  daughter  being  his  resi- 
duary legatee,  and  concluded  with  citing  WordsuHtrth  v. 
Wood{r). 


The  Vick-Chanckllor: 

I  admit  that  there  is  very  considerable  difficulty  in 
construing  this  will.     If  the  right  view  of  the  case  is  that 


(r)  4Myl.  &Cr.64i. 
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the  bequest  is  void  for  uncertainty^  then  the  daughter,  1847. 

who  was  the  next  of  kin  at  the  death  of  the  testator, 
would  take.  But  my  opinion,  after  all  that  I  have  heard 
(and  the  question  has  been  very  fully  argued,  and  I  have 
had  time  to  consider  the  will),  is  that  I  am  bound  to  con- 
strue it  in  the  simplest  and  plainest  manner  that  I  can. 

With  respect  to  the  claim  of  the  next  of  kin  other  than 
those  who  filled  that  character  at  the  time  of  the  testa- 
tor's death,  or,  I  should  have  said,  with  respect  to  the 
claims  of  any  persons  other  than  those  who  are  clothed 
with  the  character  of  heir,  my  opinion  is  that  there  is  no 
ground  whatever  for  holding  that  they  have  any  light ; 
because  the  testator  himself  has  put  a  construction  on 
the  word,  *  heirs.'  For  it  cannot  be  argued,  with  any 
show  of  reason,  that  there  is  any  substantial  difference 
between  the  words,  *  heirs-at^law '  and, '  heirs ;'  and  it 
itruck  me,  when  the  cause  was  before  me  at  the  hear- 
ing (and  I  read  over  the  will  before  I  sent  the  refer- 
ences to  the  Master)  as  a  very  remarkable  thing  that,  in 
the  gift  of  the  residue  of  the  real  and  personal  estate  to 
his  daughter  and  her  heii-s,  the  testator  has  shewn  that 
the  word,  *  heirs,'  is  to  be  taken  in  its  ordinary  sense. 
Then,  when  I  find  him,  in  another  place,  speaking  of  his 
beirs-at-law,  those  words  must  be  taken  in  the  same 
>ense  as  the  word,  ^  heirs,'  is  afterwards  used  in,  although 
[  admit  that  the  ancestor  of  the  parties  is  difierent  In 
the  one  case  the  daughter  would  be  the  ancestor,  and, 
n  the  other  case,  the  testator  himself  would  be  the  an- 
sestor.  So  that  the  only  question  that  presents  a  doubt 
to  my  mind,  is  whether,  by  the  form  of  the  gift  of  the 
fund  which  was  to  raise  the  600  Z.  a  year,  the  persons  who 
ire  named  to  take,  are  persons  capable  of  taking  in  re- 
inainder  at  the  time  of  the  testator's  death,  or  persons 
R  r2 
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who  would  come  into  esse  and,  contingently,  bear  t 
given  character  at  a  time  subsequent  to  the  death  of  the 
testator.  That  is  the  only  doubt  in  the  case.  With  re- 
spect to  that,  the  testator  has  directed  that  there  shoold 
be  set  apart  a  certain  fund  to  produce  the  600  L  a  year, 
and  that  is  gi?en  for  the  separate  use  of  his  daughter 
during  her  Ufe,  with  remainder  to  her  children,  and  then 
there  is  this  direction :  ''  And  if,  at  the  death  of  my  said 
daughter,  she  should  leave  no  child  or  children  living, 
or  he,  she  or  they  should  die  under  the  age  of  twenty* 
four  years,  then  I  direct  my  trustees  and  the  survivor  or 
survivors  of  them,  or  the  executors  or  administrators  of 
such  survivor  and  such  trustee  or  trustees  as  aforesaid, 
to  sell  out  the  said  trust^monies,  with  the  interest  and 
dividends  thereof,  and  to  pay  thereout"  (the  sentence  is 
not  well  constructed,  but  it  seems  to  be  a  direction  to 
sell  so  much  of  the  fund  as,  with  the  interest  and  din-> 
dends,  would  yield  the  two  sums  of  500  /. :  it  does  not 
appear  to  be  a  direction  to  sell  the  whole), ''  and  to  pay 
thereout,  to  my  son-in-law,  John  Giles  Christian,  and  to 
my  grandson,  George  Tempest  Rowland,  500  /.  each,  if 
they  be  severally  alive  at  the  said  time."  There  is  no 
doubt  that  those  gifts  are  contingent  on  the  donees  being 
alive  at  the  time  when  their  legacies  were  to  be  paid 
to  them.  Then  these  words  follow:  ''AH  the  rest  and 
residue  of  the  said  principal  trust-monies,  with  the  in- 
terest, increase  and  dividends,  I  give  and  bequeath  to 
and  among  my  heirs-at-law,  share  and  share  alike." 
Now  there  might  have  been,  for  anything  that  the  testa« 
tor  could  tell,  persons  of  that  description  at  the  time  of 
his  death,  or  there  might  not  have  been ;  but  the  mere 
circumstance  that  there  might  or  might  not  have  been 
such  persons,  amounts  only  to  this,  that,  if  a  plurality 
of  persons  did  then  fill  the  character  of  heir,  that  plural- 
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ity  were  to  share  equally:  but,  if  the  character  of  heir  1847. 

was  filled  hy  one  person  only,  then,  of  course,  there 
would  be  no  division.  It  was  utterly  uncertain  what 
might  be  the  event:  he  might,  independently  of  what  Rowland 
might  happen  to  his  daughter  and  her  children,  have 
persons  who  would  be  in  the  situation  of  his  heir-at-law 
or  heirs-at^law  at  the  time  of  his  death ;  but  with  the  con* 
tingencies  I  have  nothing  to  do ;  and  I  cannot  assume 
it  as  a  fact,  that  he  knew  that  his  daughter  was  his  heir- 
at-law.  That  is  a  matter  which  does  not  exist  as  a  fact 
in  the  case  before  me.  He  might  or  he  might  not 
have  known  it.  I  must  be  guided  by  the  mere  words  of 
the  will ;  and  it  seems  to  me  that  there  is  not  such  a 
binding  connection  of  the  parties  to  take  under  the  de- 
scription of,  "  my  heirs-at-law,  share  and  share  alike," 
with  the  time  and  the  contingency  pointed  out,  as  to 
shew  that  those  only  were  to  take  who  should  answer 
that  description  at  that  particular  time  and  on  the  hap- 
pening of  that  particular  contingency.  Therefore,  the 
conclusion  that  I  come  to,  is  that  the  gift  in  question  is 
a  mere  gift  in  remainder  of  the  residue  of  the  trust  fund, 
to  the  person  or  persons  who,  at  the  time  of  the  testator's 
death,  should  answer  the  character  of  his  heirs-at-law. 

I  can  put  no  other  construction  upon  the  words  of  the 
gift;  and,  therefore,  if  that  is  not  the  right  one,  I  have 
no  other  alternative  than  to  hold  that  the  gift  is  void  for 
uncertainty,  and,  in  that  case  also,  the  personal  re- 
presentative of  the  daughter  would  be  entitled  to  the 
property. 

Declare  that,  in  the  events  that  have  happened,  the 
person  who  was  the  heir-at-law  of  the  testator  at  the  time 
of  his  decease,  was,  and  that  the  Defendant,  George  Tem-- 
pest  Rowland  J  as  the  personal  representative  of  Anna 
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Ware 


tator,  is  entitled  to  the  fund*. 


r. 
Rowland.  *  Affirmed  by  the  Lord  Chancellor.     The  person  who  was 

the  sole  next  of  kin  of  the  testator  at  his  daughter's  death* 
was  the  appellant. 


1847.  WINTER  V.  RUDGE. 

4       une.  ^     1  HIS  was  a  suit  for  specific  performance^   by  the 
F(nver  to  ap-     vendors  against  the  purchaser  of  part  of  a  testator's 
point  new  Trus-  estates. 
tees. 

^"^  ^^'  The  testator  devised  all  his  freehold  and  leasehold 

A  testator  em-   estates  unto  and  to  the  use  of  W.  L.  Rogers  and  Robert 

powered  his         Winter,  their  heirs,  executors,  &c.,  upon  trust,  with  all 

wite  (who  was  :  ,     /s      ,  • 

a  cestui  que         convenient  speed  after  his  decease,  and  in  such  manner 

trust  under  his  as  the  said  trustees  or  trustee  for  the  time  being  should, 

life  and  after  *"  t^^vc  or  his  discretion,  think  most  beneficial,  to  sell 

her  deaih,  the  and  dispose  of  the  estates,  and,  out  of  the  proceeds,  to 

then  surviving  j^jg  (jgbts  and  testacies,  and  to  dispose  of  the  residue 

or  continuing  ^      ,              /•       m  •        •/»          11         •             1 

trustee  of  his  '^^  ^^  benefit  of  his  wife,  and  otherwise  as  therein  mea- 

will,  to  appoint  tioned ;  and  he  appointed  Rogers  and  Winter  to  be  the 

oMrustees"as^^  executors  of  his  will.     He  then  declared  that  the  receipts 

often  as  any  of   of  his  said  trustees  or  trustee  for  the  time  being,  for  any 

his  first  or  money  payable  to  them  or  him  under  his  will,  should 

future  trustees       ^         „      ,.     ,  ,  ,  , 

should  die  \c.   eiiectually  discharge  the  person  or  persons  to  whom  the 

One  of  the  trus-  same  should  be  respectively  given,  from  being  obliged 
^^e'w'^'Tdied^e-  *^  ^^®  ^  ^^^  application,  or  from  being  answerable  for 
fore  the  testator. 

Held  that  the  power  did  not  authorize  the  widow  to  appoint  a 
new  trustee  in  the  place  of  the  deceased. 
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lie  misapplication  or  nonapplication  of  the  money  there- 
n  mentioned  to  be  received :  "  And,  as  often  as  any  of 
ny  first  or  future  trustees  shall  die,  or  desire  to  be  dis- 
:harged  from,  or  refuse  or  decline  or  become  incapable 
JO  act  in  the  trusts  hereby  in  them  reposed  as  aforesaid, 
)efore  the  said  trusts  shall  be  fully  executed,  I  empower 
ny  said  wife  during  her  life,  and,  after  her  decease,  the 
hen  surviving  or  continuing  trustee,  by  any  deed  or 
ieeds  by  her,  them,. or  him  sealed  and  delivered  in  the 
presence  of  and  attested  by  two  or  more  credible  wit- 
lesses,  to  appoint  any  new  trustee  or  trustees  in  the 
)lace  of  the  trustee  or  trustees  so  dying  or  desiring  to  be 
lischarged,  or  refusing,  declining  or  becoming  incapa- 
lie  to  act  as  aforesaid." 
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Rogers  died  before  the  testator.  After  the  testator's 
leath,  his  widow  appointed  a  new  trustee  in  the  place  of 
Rogers.  The  question  was,  whether  the  power  author^ 
Bed  the  widow  to  appoint  a  new  trustee  in  the  event 
>f  one  of  the  trustees  named  in  the  will  dying  in  the 
estator's  lifetime. 

Mr.  James  Parker  and  Mr.  Kennion,  for  the  vendors, 
eferred  to  Humphreys  v.  Howes  (a). 

Mr.  Bolt  and  Mr.  Pole,  for  the  purchaser,  referred  to 
Valshy.  Gladstone  (b). 

The  Vicb-Chancellob: 

I  think  that  the  appointment  cannot  be  sustained. 
The  testator  has  provided  for  vacancies  in  the  trustee- 
ship that  might  occur  after  his  death,  but  has  not  pro- 
vided for  a  vacancy  happening  in  his  lifetime. 


(a)  1  Rua8.&  Myl.6d9. 


{b)  Ante,  VolXlW.,  p.  It. 
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isth  June. 
* , ' 

Injunction. 

Receiver. 

The  pendency 
of  a  saity  in  ^e 
ficclesiastical 
Court,  to  have 
a  probate  or 
letters  of  ad- 
ministration re- 
calledy  is  not,  of 
itself,  a  suffici- 
ent ground  to 
induce  the 
Court  to  grant 
an  injunction, 
and  receiver 
against  the  per- 
sonal repre- 
sentative. 


CONNOR  V.  CONNOR. 

1  HE  bill  was  filed  by  a  person  who  described  herself  as 
the  widow  of  an  intestate,  against  his  mother  and  sister 
(the  former  of  whom  was  his  administratrix),  for  the  ad- 
ministration and  distribution  of  his  estate,  and  for  an  in- 
junction to  restrain  the  mother  from  selling  or  trans- 
ferring a  sum  of  stock,  part  of  the  intestate's  estate,  and 
from  getting  in  his  outstanding  estate,  and  for  a  receiver. 
The  intestate  died  on  the  23rd  of  March  1847 ;  and,  on 
the  10th  of  April  following,  his  mother  took  out  letters  of 
administration  to  his  estate  under  the  impression  that 
he  had  died  a  bachelor.  The  only  ground  on  which  the 
application  was  made,  was  the  pendency  of  a  proceed- 
ing instituted  by  the  Plaintiff,  in  the  Ecclesiastical  Court, 
to  have  the  letters  of  administration  recalled.  There 
was  no  allegation  that  the  administratrix  was  insolvent, 
or  had  wasted  or  misapplied  the  assets,  or  that  she  had 
obtained  the  letters  of  administration  by  fraud. 


Mr.  James  Parker  and  Mr.  Prior ^  for  the  administra- 
trix, said  that  the  pendency  of  proceedings  to  recall  a 
probate  or  letters  of  administration,  was  not  a  sufficient 
ground  for  the  interference  of  the  Court  They  cited 
fVatkim  V.  Brent  (a),  and  RendaU  v.  Rendall  (6). 

Mr.  Bethell,  in  reply,  cited  Butherford  v.  Douglas  {c\ 
and  Marr  v.  Liltlewood  (d). 

The  VicE-CHANCELLORmade  the  order;  but  the  Lord 
Chancellor  discharged  it  on  the  administratrix  consent- 
ing to  transfer  the  stock  into  Court 


(a)  1  Myl.  &  Cr.  97. 

(6)  1  Hare,  152.  See  154. 


(r)  1  Sim.&  Stu.  ii],note. 
(d)  3  Myl.  &  Cr.  454. 
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JOHNSON  V.  TUCKEE.  1847 : 

The  23rd  General  Order  of  October,  1842,  requires     ^'^thjune. 
notice  of  the  entering  of  an  appearance,  and  of  the  filing        p  a  t' 
of  a  demurrer,  plea,  answer,  or  replication  to  be  given      Replication. 

by  the  plaintiff's  solicitor  to  the  defendant's  solicitor  

on  the  day  on  which  the  appearance  is  entered,  or  the      j'    dH°"u 
demurrer,  plea,  answer,  or  replication  is  filed.  taken  off  the 

Ale,  because 
In  this  case  the  replication  was  filed  on  the  11th  of  "?.^*^®  ®^^® 
March,  but  no  notice  of  the  filing  of  it  was  given  until  not  given  on  th^ 
the  15th  of  April.     A  motion  was  now  made,  on  behalf  ^»y  on  which 

it  \ir*i8  filed 

of  the  Defendant,  that  the  replication  might  be  taken  off 
the  file,  on  the  ground  that  the  notice  was  not  given  at 
the  time  required  by  the  Orden 

Mr.  Bethell  and  Mr.  Rogers  supported  the  motion. 

Mr.  James  Parker  and  Mr.  Glasse  opposed  it. — ^They 
said  that  the  replication  had  been  regularly  filed,  and, 
therefore,  the  Court  could  not  order  it  to  be  taken  off 
the  file;  but  they  admitted  that  the  Plaintiff  could 
not  have  taken  any  step  in  the  cause  until  he  had 
given  the  notice.  [The  Vice- Chancellor. — Suppose  that 
the  Plaintiff  had  not  served  the  notice  until  the  day  on 
which  the  time  allowed  for  examining  witnesses,  expired; 
he  would  then  have  deprived  the  Defendant  of  the  op- 
portunity of  examining  witnesses.]  In  that  case  the 
Defendant  might  have  applied  to  the  Master,  to  enlarge 
publication;  and,  no  doubt,  the  Master  would  have 
granted  the  application. 

The  Vice-Chancellor  : 
I  think  that  this  is  a  very  reasonable  application. 
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1847. 


Johnson 

V. 

Tucker. 


A  Plaintiff  has  no  right  to  subject  a  Defendant  to 
the  necessity  of  taking  a'  course  of  proceeding  which  the 
rules  of  the  Court  do  not  require  him  to  take.  Aod, 
therefore,  I  shall  order  the  replication  to  be  taken  off  the 
file,  and  the  Plaintiff  to  pay  the  costs  of  the  motion. 


Construction. 


1847:  EVANS  V.  CROSBIE. 

23rd   June.  -mm 

' . '      Malcolm   CUREIE  made  his  wUl,  dated  the 

Residuary  tega*  27th  of  February  1834,  in  the  following  words:— "I 
^f'.  gi^e  and  bequeath  all  my  real  and  personal  estate  in 

possession,  reversion,  expectancy,  or  remainder,  where- 
soever situated  in  England  (except  my  twelve  shares  in 
Testator  gave  the  Westminster  Gras  Company),  unto  my  brother,  Do- 
personal  estate  ^^^  Currie,  of  Regent-street  aforesaid,  and  unto  my  ne- 
to  his  brother      phew,  Malcolm  Douglas  Crosbie,  also  of  Regent-street 

James  and  his      aforesaid,  and  their  heirs,  executors,  administrators  and 
nepliew,  Mai-  '  ,  .  ^  , 

co/m,  their  heirs,  assigns,  upon  trust  that  they,  or  the  survivor  of  them,  or 

execuiors,  ^:c.,  the  heirs  or  assigns  of  such  survivor,  do  and  shall,  as 
out  of  his'per-  ®^^^  *^^  conveniently  may  be  after  my  decease,  by  or  out 
sonal  estate,  or  of  my  personal  estate,  or  by  sale,  mortgage,  or  other  dis- 
hy sale,  nn»rt- 
gage  or  other 
disposition  of 
his  real  estate 
or  any  part 
thereof,  to  pay 
his  sister 
1,500/.:  and, 
after  ^ivin^ 
1,000/.  to  hia 
brother  JameSj 

he  left  to  his  brother,  Donaldy  2,000/.,  and  added:  ^^ and  also  to 
be  my  residuary  legatee,'*  After  which  he  gave  200/.  to  another 
of  his  sisters. 

Held  that  Donald  was  the  testator's  rebiduary  devisee  as  well 
as  legatee. 


position  of  my  real  estates  or  any  part  thereof,  pay  unto 
my  sister.  Flora  Crosbie,  the  sum  of  1 ,500  /.  for  her  own 
absolute  use  and  benefit,  clear  of  any  control  by  her 
husband.  Captain  Crosbie;  the  interest  to  be  paid  to  her 
on  her  own  receipt  during  her  life;  and,  at  her  demisei 
the  sum  of  1,000  /.  to  go  to  her  daughter,  Eliza  Crosbie, 
and  500/.  to  her  son,  the  said  Malcolm  Douglas  CroMe, 
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I  leave  and  bequeath  unto  my  brother,  James  Currier 
the  sum  of  1,000/.,  to  be  laid  out  at  eligible  security,  and 
the  interest  to  be  paid  to  him  during  his  life,  and,  at  his 
demise,  the  said  sum  to  be  divided  amongst  his  surviving 
children,  giving  his  son,  Malcolm  Currie,  100/.  towards 
completing  his  medical  education.  I  leave  and  bequeath 
unto  my  brother,  Donald  Currie,  the  sum  of  2,000/., 
and  also  to  be  my  residtmry  legatee.  I  bequeath  to  my 
paternal  sister,  Catherine  Currie,  the  sum  of  200/.  for 
her  own  absolute  use  and  benefit;  and, in  respect  to  my 
interest  in  the  said  twelve  shares  in  the  Westminster  Gas 
Company  before  excepted,  I  give  and  bequeath  the  same 
unto  my  grandchildren,  Malcolm  Currie  Ancell  and 
Charlotte  Ancell,  for  their  sole  and  absolute  use  and 
benefit,  free  from  the  control  of  their  father,  Henry  An-- 
cell ;  and  I  do  hereby  further  appoint  my  said  trustees 
to  be  executors  of  this  my  will  and  testament." 


The  testator  died  in  December  1880. 

The  question  at  the  hearing,  was  whether  the  words, 
'  my  residuary  legatee,'  were  to  be  construed, '  my  re- 
siduary devisee  and  legatee.' 

Mr.  Stuart  and  Mr.  Shapter,  for  the  assignees  of  the 
testator's  heir,  who  was  a  bankrupt,  said  that  the  words 
io  question  must  be  taken  in  their  natural  sense ;  that 
the  testator  had  not  converted  his  real  estate,  out  and 
out,  into  personalty;  for  he  had  directed  it  to  be  either 
mortgaged  or  sold,  and  for  a  particular  purpose  only; 
and  that,  afler  having  directed  the  1,500/.  to  be  paid 
his  sister.  Flora,  he  made  no  further  mention  of  his  real 
estate :   Collins  v.  Waheman  (a). 


(a)  2  Ves.  jun.  C83. 
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EVAKS 

V. 
CR08BIE, 


Mr.  Bethell,  Mr.  Hetherington,  and  Mr.  Peario)i»for 

the  persoDal  representative  of  Donald  Currie,  said  tbit 

the  testator  bad  blended  his  real  and  personal  estate  to- 

getber^  and  given  them,  in  one  mass,  to  the  tmsteeSi  for 

the  purposes  which  he  was  about  to  declare  by  his  will; 

and  that,  by  the  words, '  to  be  my  residuary  legatee, 

he  had  given  so  much  of  the  mass  as  might  remain  in 

the  hands  of  the  trustees  after  satisfying  the  purposes 

expressed  in  the  antecedent  part  of  his  will,  to  DcnaU 

Currie.    They  cited  Pitman  v.  Stevens  (6),  Dccoempmi 

V.  Coltman  (c),  Hardacre  v.  Na$h  (d),  Withers  v.  Km- 

nedy  (e),  JSencA  v.  Biles  {f)^  Crooke  v.  De  Vandes(j)f 

Day  V.  Daveron  (A),  and  Hope  v.  Taylor  (t),  in  which 

last  case,  the  word  M^atee'  was  held  to  be  equivalent 

to  *  devisee.' 


Mr.  Campbell,  for  the  legatees,  contended  that  tbev 
legacies  were  charged  on  the  real  estates.  He  cited 
Cross  V.  Kennington  (ft),  and  Pitman  v.  Stevens. 

Mr.  Stuart  replied. 

The  Vice-Chancbllor: 

It  seems  to  me  that  the  cases  otDay  y.Daveron  and 
Davenport  v.  Coltman,  have  a  value  with  regard  to 
this  case,  in  this  respect,  that  they  are  authorities  as  to 
the  use  of  the  word,  *  legatee,*  as  applicable,  in  the 
minds  of  the  parties  who  used  it,  to  a  disposition  of  real 
estate.     It  is  true  that,  in  those  two  cases,  the  Coort 


(b)  15  East,  505. 

(c)  9  Mees.  &  Wels.  481. 
and  ante.  Vol.  XII.,  p.  588. 

(d)  5  T.  R.  716. 

{e)  2  Myl.  &  Keen,  607. 


(/)4Madd.  187. 

(g)  9  Ves,  197. 

(h)  Ante,  Vol.  Xll.,p.^oo. 

(0  1  Burr.  269. 

(k)  9  Beav.  150. 
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looked,  as  it  ought  to  do,  at  the  whole  of  the  will:  but  1847. 

those  two  cases  prove  that  persoas  not  well  educated, 

or,  at  least,  not  well  instructed  in  law,  do  use  the  term,  -ciVAns 

•  legatee,'  as  designating  the  person  who,  by  virtue  of       p 

their  gift,  is  to  take  land  as  well  as  personalty.     In 

both  those  cases,  the  term  was  used  by  persons  who 

meant  to  describe  those  who  were  to  take  the  real  as 

well  as  the  personal  estate.     If  instances  were  wanting, 

no  one  could  doubt  that,  in  common  parlance,  the  term, 

legatee,'  implies  the  person  who  takes  a  benefit  by  the 

will. 

Now,  as  to  this  particular  will :  The  testator  com- 
mences by  saying :  ^*  I  give  and  bequeath  all  my  real 
and  personal  estate  in  possession,  reversion,  expectancy 
or  remainder,  wheresoever  situated  in  England:**  that 
leads  to  an  inference  that  he  had  property  in  some  other 
country  than  England^  which  he  did  not  think  proper 
to  dispose  of  by  his  will,  and  which,  therefore,  would 
go  to  his  heir-at-law.  Then  he  says:  "except  my 
twelve  shares  in  the  Westminster  Gas  Company,  unto 
my  brother  and  unto  my  nephew  and  their  heirs,  exe« 
cutors,  administrators  and  assigns,  upon  trust  that  they 
or  the  survivor  of  them,  or  the  heirs  or  assigns  of  such 
survivor/'  The  testator,  when  he  used  that  language, 
evidently  thought  that,  if  the  two  devisees  died,  the 
person  who  would  have  to  execute  the  trusts,  would 
not  be  the  executor  but  the  heir  of  the  survivor  alone; 
which  shews  that  he  has  not  selected  a  proper  form  of 
words  to  convey  his  meaning.  Then  he  says :  *'do  and 
shall,  as  soon  as  conveniently  may  be,  by  and  out  of 
my  personal  estate,  or  by  sale,  mortgage  or  other  dispo- 
sition of  my  real  estate  or  any  part  thereof."  It  is  not 
very  clear  what  he  meant  by,  'other  disposition,'  as 
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EVAHS 

V. 

CaosBiB. 


distinguished  from  sale  or  mortgage :  '^  pay  &c.  uoto 
my  brother,  James  Currie,  the  sum  of  1,000/.,  to  be 
laid  out  at  eligible  security,  and  the  interest  to  be  paid 
to  him  during  his  life,  and,  at  his  demise,  the  said  sum 
to  be  divided  amongst  his  surviving  children,  giving  his 
son,  Malcolm  Currie,  100/.,  towards  completing  his 
medical  education.''  Now  there  a  question  is  raised  at 
once:  for  there  is  a  defect  in  the  expression  of  what  was 
the  meaning  of  the  testator;  because,  supposing  that 
James  had  had  any  other  number  of  children  than  leo, 
this  question  would  have  arisen:  was  his  son  Malcolmio 
take  100/.  and  then  share  with  the  others,  or  was  he  to 
take  100/.  only?  The  will  shews  a  manifest  deficiency 
of  expression  to  carry  out  the  testator's  intentioo. 
Then  he  proceeds  thus:  *^  I  leave  and  bequeath  unto 
my  brother,  Donald  Currie,  the  sum  of  2,000/.,  and  also 
to  be  my  residuary  legatee."  That  is  very  remarkable, 
because  he  there  appoints  him  residuary  legatee,  and 
then  he  gives  his  sister,  Catherine,  2001.  1  point  this 
out  to  shew  the  loose  way  in  which  the  testator's  mind 
was  expressed.  He  then  gives  legacies  to  his  grand- 
children, free  from  the  control  of  their  father,  which,  in 
a  legal  point  of  view,  is  nonsense,  as  the  father  coold 
have  no  control  over  their  legacies. 


Then,  as  to  the  question  which  I  have  to  decide.  It 
is  plain,  I  tliink,  that  the  testator  meant,  not  merely 
that  his  sister,  Flora,  sliould  take  her  legacy,  but  that 
his  brother,  James,  and  his  sister  Catherine  should 
take  theirs,  even  if  there  was  a  deficiency  of  personal 
estate.  I  cannot  but  come  to  this  conclusion ;  because 
there  is  a  gift  to  Donald-,  and,  if  you  take  the  words, 
'and  also  to  be  my  residuary  legatee,'  in  connection 
with  it,   it  must  be  supposed  that  the  testator  meant 
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that  the  residuary  gift  should  not  take  effect  till  after  1847. 

satisfaction  of  all  the  legacies,  that  is,  of  the  legacies  to 
James  and  Catherine. 


Suppose  that  the  word,  *  legatee/  had  not  been  there 
and  that  the  testator  had  said^merely :  *^  and  also  to  be  my 
residuary;" that  would  be  a  residuary  devise.  Are  you 
then  to  cut  down  the  force  of  the  word,  'residuary/  merely 
because  you  find  the  word,  *  legatee/  added  to  it?  It  does 
not  appear  to  me  to  be  giving  a  strained,  but  a  natural 
construction,  to  say  that  Donald  should  only  take  after 
payment  of  all  that  is  given  to  the  legatees,  and  should 
then  take  everything,  because  everything  is  given  to  him 
and  the  nephew  Malcolm  who  are  named  as  devisees 
both  of  the  real  and  the  pei*sonal  estate ;  and  there  is 
no  subsequent  separation  of  the  one  species  of  property 
from  the  other.  It  appears  to  me  that  that  is  the  true 
construction  of  the  will :  and  I  am  fortified  in  that  in- 
terpretation by  seeing,  from  the  probate  of  the  will 
(which  I  must  look  at  in  a  question  relating  to  personal 
estate),  that  the  testator's  personal  estate  is  sworn  under 
450/. 


Evans 

v. 

CaosBiE. 
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1847: 
30th  June. 

% V -^ 

Ugacy. 

WUL 

Construction. 

Testator  be- 
queathed a  fund 
in  trust  for  his 
next  of  kin  of 
the  surname 
of  Crump  who 
should  be 
living  at  the 
decease  of  A. 
B.    A  lady 
whose  maiden 
name  was 
Crump,  was  the 
testator's  sole 
next  of  kin  at 
J.  B:s  death ; 
but  she  married 
after  the  tes- 
tator's deathy 
and  then  took 
and  ever  after- 
wards bore  her 
husband's  sur- 
name, which 
was  Carpenter. 
1 1  fid,  never- 
theless, that  she 
was  entitled  to 
the  fund. 


CARPENTER  v.  BOTT. 

Thomas  crump ^  the  testator  in  this  cause,  by 
his  will  dated  in  1795,  directed  that  if  his  niece,  Sank 
Price^  should  not  attain  twenty-one  or  marry,  or  shoold 
die  without  leaving  issue  who,  being  males,  should  at- 
tain twenty-one,  or,  being  females,  should  attain  that 
age  or  marry,  a  trust  fund  which  he  had  directed  to  be 
raised  and  invested  for  the  benefit  of  his  niece,  should 
belong  to  and  be  divided  and  divisible  amongst  his  next 
of  kin  of  the  surname  of  Crump,  who  should  be  Uving  ai 
the  decease  of  his  niece,  if  she  should  leave  no  issue  then 
living,  or,  if  she  should  leave  issue  then  living,  at  the 
decease  of  her  sui*viving  or  only  issue  if  such  issue  should 
die  under  twenty-one,  or  before  marriage,  if  a  female,  in 
like  manner  as  if  his  said  next  of  kin  had  become  en- 
titled thereto  under  the  Statute  of  Distributions. 

The  testator  died  in  1796.  Sarah  Price  married  Sif 
John  Maclean,  and  died  in  1845  without  leaving  issue. 

By  an  order  in  the  cause,  the  Master  was  directed  to 
inquire  and  state  who  were  the  testator's  next  of  kin  of 
the  surname  of  Crump,  living  at  Lady  Maclean's  death. 
The  Master  found  that  Hannah,  the  wife  of  T.  Carpen' 
ter,  was  the  testator's  sole  next  of  kin  ex  parte  paterni, 
living  at  Lady  Maclean^s  death,  and  that,  being  the 
daughter  of  Charles  Crump  and  Jane  Parry,  she  was 
of  and  bore  the  surname  of  Crump  at  the  testator's  death 
and  until  her  marriage,  and  that,  according  to  the  usage 
in  England,  she  had  borne  ever  since  her  marriage,  and 
still  bore,  her  husband's  surname ;  but  that  no  evidence 
had  been  laid  before  him  to  shew  who  were  the  tes- 
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tator*s  next  of  kin  ex  parte  matemd,  of  the  surname  of  1 847. 

Crumps 

Cahpenter 

The  question  was  whether,  according  to  the  true  in-  «   ' 

tent  and  meaning  of  the  testator,  Mrs.  Carpenter  was 
his  next  of  kin  of  the  surname  of  Crump,  living  at  Lady 
Maclean*^  death. 

Mr.  James  Parker  and  Mr.  Adams,  for  Mr.  and  Mrs. 
Carpenter,  said  that  Mrs.  Carpenter^s  maiden  name  was 
Crump,  and  that  she  bore  that  name  at  the  testator's 
death :  that  the  term  used  by  the  testator,  was  not, 
'name'  but,  'surname,*  which  meant, 'the  patronymic;' 
and  that  the  words  of  the  bequest  did  not  require  the  sur- 
name of  Crump  to  he  borne  at  the  death  of  Lady  Maclean* 
They  relied  on  Pyot  v.  Pyot  (a),  and  Leiyh  v.  Leiffh  (6), 
as  governing  this  case. 

The  Vice-Chancetlor. — It  appears  from  a  note  to  the 
case  of  Pyot  v.  Pyot,  in  my  copy  of  Vezey  Senior's 
Beports,  that,  when  the  case  of  Leigh  v.  Leigh  was 
argued  before  Lord  JEldon,  Mr.  Justice  Lawrence  and 
Mr.  Baron  Thompson,  Mr.  Justice  Lawrence  said  that, 
according  to  a  manuscript  note  which  he  had  of  Pyot 
v.  Pyot,  the  words  of  the  bequest  on  which  the  ques- 
tion in  that  case  arose,  were  not,  *  my  nearest  relation 
of  the  name  of  Pyot'  as  stated  in  the  printed  report, 
bat,  'my  nearest  relation  of  the  name  of  the  Pyots(cy 
That  explains  Lord  Hardwicke*s  assertion  in  that  case, 
that  the  words  of  description  referred,  not  to  the  actual 
bearing  of  the  name  at  the  particular  time,  but  to  the 
stock  of  the  Pyots. 

(fl)  1  Vez.  335.  (6)  15  Ves.  ya. 

(c)  See  15  Ves.  99. 
Vol.  XV.  s  s 
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1847.  Mr.  Bethell  and  Mr.  Tripp,  for  parties  interested  in 

"  opposing  the  claim  of  Mr.  and  Mrs.  Carpenter,  said 

Carpsntbr     ^y^^^  |.Jj^  bequest  was  to  the  next  of  kin  of  the  testator 
Q   *  who  should  be  living  at  Lady  Mackan*s  death,  and 

should  then  bear  the  surname ;  that  is  to  say,  that  the  tes- 
tator had  required  the  three  qualifications,  namely,  being 
his  next  of  kin,  living  at  Lady  Maclean's  death,  and  bear- 
ing the  surname  of  Crump,  to  be  co-existent  with  each 
other;  and  that  there  was  nothing  in  the  will  to  shew 
that,  by  the  word,  'surname,'  the  testator  meant,  'stock' 
or,  *  family/  as  was  the  case  in  Pifot  v.  Pyot,  and  La^ 
V.  Leigh.  They  referred  to  what  was  said  by  Lord 
Chief  Justice  Abbott  at  the  conclusion  of  the  argu- 
ment in  Doe  v.  Plumptre  {d),  and  in  delivering  the 
judgment  of  the  Court  in  that  case,  and,  particularly,  to 
the  following  passage  in  the  judgment:  ''Upon consi- 
deration, we  are  of  opinion  that  Mrs^  Wright  is  not  en- 
titled; because  if  the  word, '  name,'  is  to  be  understood 
in  its  primary  sense,  she  was  not,  at  the  death  of  Disao, 
a  person  of  that  name."  They  added  that  that  passage 
was  decisive  against  the  claim  made  by  Mr.  and  Mrs. 
Carpenter. 

Mr.  James  Parher,  in  reply,  said  that,  in  Doe  ?. 
Plumptre,  the  question  arose  on  a  deed,  not  on  a  will; 
besides  which,  the  words  in  this  case  were  different,  both 
in  themselves  and  in  their  collocation,  from  the  words  in 
that,  and  the  Court  of  King's  Bench  forbore  to  give  any 
opinion  upon  a  case  like  the  present;  and  that  there  wsfl 
nothing  in  the  words  in  this  case,  which  had  regard  to  the 
time  at  which  the  next  of  kin  were  to  bear  the  surname 
of  Crump ;  but  all  that  was  required,  was  to  be  the  next 
of  kin  of  the  testator,  to  be  of  the  surname  of  Crump, 


((f)  3  Bam.  Sc  Aid.  474.    See  page  480  et  seq. 
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and  to  be  living  at  the  decease  of  Lady  Maclean;  and, 
taking  all  those  words  of  qualification  in  their  primary 
and  natural  sense,  Mrs.  Carpenter  was  entitled  to  the 
fund. 

The  Vice-Chancellor: 

What  one  may  collect  from  the  decision  in  the  Court 
of  King's  Bench,  is  that  the  Court  held  that  the  party 
entitled  to  recover  in  the  ejectment,  must  have  all  the 
required  qualities,  and  not  be,  for  instance,  merely  the 
nearest  of  kin  of  Diana  Molyneux  who  bore  the  name 
o{  Brewer;  but  must  bear  that  name,  and  also  be  the 
nearest  of  kin  of  Diana  Molyneux.  That  is  clear;  be- 
cause we  find  that  the  party  who  claimed  was  a  person 
whose  maiden  name  was  Brewer^  and,  at  the  time  of  D. 
Molyneux*s  death,  she  was  the  nearest  of  kin  born  of  the 
name  of  Brewer y  but  she  was  not  the  nearest  of  kin;  for 
it  is  stated  that  Mrs.  Morley  was  more  nearly  related  to 
jD.  Molyneux :  therefore,  it  is  quite  plain  that  that  deci- 
sion proceeded  on  this,  namely,  that  the  qualities  must 
be  taken  separately  and  found  collectively ;  and  that  the 
terms, '  of  the  name  of  Brewer ^^  could  not  qualify  the 
description  so  as  that  the  accidental  circumstance  of  the 
name  being  found  in  one  of  the  kin,  would  make  that 
indiridual  take  in  preference  to  one  who  was  actually 
the  next  of  kin  of  2>.  Molyneux. 

The  only  question  in  this  case,  is  whether  the  expres- 
sion, '  of  the  surname  of  Crumpy  is  to  be  taken  to  be 
equivalent  to  what  Lord  Hardwiche  considered  to  be  the 
meaning  of  the  words,  *of  the  PyotsJ  that  is>  *of  the 
stock  of  the  Pyots'  I  think  that  it  is ;  and,  therefore, 
I  shall  declare  that  Mrs.  Carpenter  is  entitled  to  the 
fund. 
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Husband  and 
Wife. 

Practice. 


BRAT  V.  AKERS. 

Mr.  Belly  for  the  Plaintiff,  moved  that  one  of  the  De- 
fendants, a  married  lady,  whose  husband  had  obtained 
leave  to  answer  separately  from  her,  might  be  ordered 
to  answer  separately  from  her  husband,  and  within  t 
specified  time. 


A  husband 
having  obtained 
leave  to  answer 
separately  from 
his  wife,  an 
order  was  after- 
wards made,  on  the  application  of  the  Plaintiff,  that  the  wife  should 
answer  separately  from  her  husband. 


The  Yice-Chancsllor  ordered  the  lady  to  answer  se- 
parately from  her  husband,  without  specifying  any  time. 


1847: 

2nd  July. 

* ^ 

Costs. 
Legatee. 


WESTON  V.  CLOWES. 

1  HIS  was  a  suit  by  a  residuary  legatee  under  the  will 
of  the  testator  in  the  cause,  against  the  executor  and 
the  other  residuary  legatee.  The  testator's  estate  proved 
to  be  insufficient  to  pay  his  debts. 


In  a  suit  by  a 

residuary  lega-        j^     q  ^  j^       jj   ^^  ^j^^^  ^ns  client,  the  Pkintiff, 
tee  against  the        ,  / 

executor  of  the   might  be  paid  his  costs  as  between  solicitor  and  client, 
will,  the  tes- 
tator's estate 
proved  insuffi- 
cient to  pay  his 
debts. 

Held  that  the 
Plaintift'  was 
entitled  to  his 
costs,  not  as 
between  soli- 
citor and  client,  but  as  between  party  and  party  only. 

The  decision  to  the  contrary  in  Burkitt  v.  Ransowiy  2  Coll.  536, 
disapproved  of. 

(fl)  2  (3olI.  536. 


and  cited  Burkitt  v.  Ransom  (a). 

Mr.  Hardy  appeared  for  the  executor. 

The  VicE-CHANCELLOtt  declined  to  follow  the  case 
cited ;  and  held  that  the  Plaintiff  was  entitled  to  costs 
as  between  party  and  party  only. 
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COOKE  t;.  TURNER.  ,nd,'^S[  Uth 

COOKE  V.  CHOLMONDELEY.  and  20th  July. 

' /— — ' 

1  HE  bill  in  Cooke  v.  Turner  was  filed  by  the  trustees  Heir. 

of  the  will  of  the  late  Sir  Gregory  Osborne  Page  Turner,  ^^^^>  devisavU 

against  his  widow,  and  his  daughter  and  heir-at-law,  -p   rn' 

Helen  Elizabeth  Fryer,  and  her  husband,  the   Rev.  jym^ 

Charles  Gulliver  Fryer,  and  other  persons,  to  have  the  — — 

will  established  and  the  trusts  of  it  carried  into  execu-  ^  testator 

seised  of  large 
tion.     The  bill  in  Cooke  v.  Cholmondeley  was  a  supple-  real  estates, 

mental  bill,  and  was  filed  in  consequence  of  the  widow  ™ade  a  will  by 
having  married  a  gentleman  named  Cholmondeley.  certoin  benefits 

to  his  daughter, 

The  marriage  between  Mr.  and  Mrs.  Fryer  took  place  ^^l?  ^^'  ^'^^^'"^ 
o  .  and  a  married 

in  1838,  when  the  lady  was  under  age.     By  articles  lady;  and  de- 
executed  on  that  occasion,  Mr.  fryer  covenanted  that,  claredthatifshe 
when  his  wife  should  attain  twenty-one  or  otherwise  be-  ^rflny  person  on 
come  competent  thereto,  he  would  concur  with  her  in  their  or  either 
settling    all    such    freehold,   copyhold   and    leasehold  sCd^dl^^'uS 
estates  as  she  should  then  be  possessed  of  or  become  his  will,  or  if 

any  proceed^ 
ings  should  be  taken,  by  any  person  tohomsoevery  by  any  possible  re- 
sult of  which  any  estate  or  interest  could  be,  in  any  way,  attain- 
able, by  his  daughter  or  her  husband,  of  larger  extent  than  was 
intended  for  her  by  the  will,  and  she  and  her  husband  should  not 
formally  disavow,  stay  or  resist  such  proceedings  to  the  best  of 
their  ability,  then  he  revoked  the  benefits  given  to  her. 

The  testator  was  the  subject  of  a  commission  of  lunacy  when 
he  made  his  will,  and  continued  so  until  his  death. 

In  a  suit,  by  the  trustees  of  the  will,  to  establibh  it,  the  Plaintifis 
proved  that  the  testator  was  of  sound  mind  when  he  made  his 
will;  and  there  was  no  evidence  to  the  contrary.  Nevertheless, 
the  Court  directed  an  issue  devisavit  vel  non  to  be  tried,  the  Plain* 
tiifs  to  be  Plaintiffs  at  law,  and  a  gentleman  (with  whom  the  hus- 
band had  entered  into  a  covenant,  during  the  infancy  of  his  wife 
and  in  the  lifetime  of  her  father,  to  make  a  settlement  of  any 
estates  that  she  might  thereafter  become  entitled  to)  to  be  the 
Defendant  at  law. 
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entitled  to  at  any  time  thereafter,  to  certain  uses  for  the 
benefit  of  himself  and  his  wife  and  their  issue. 

It  will  be  seen,  on  referring  to  Cooke  v.  Turner  (ante^ 
Vol.  XIV.,  pp.  218,  493),  that  exceptions  were  taken  to 
Mr.  and  Mrs.  Fryer's  answer  to  the  original  bill,  becmuae 
they  had  declined  to  answer  certain  interrogatories  in 
it,  on  account  of  the  clause  of  forfeiture  contained  in  the 
will;  and  that  the  Barons  of  the  Exchequer,  after  hearing 
the  arguments  of  counsel  on  a  case  stated  for  their  opinion 
as  to  the  validity  of  the  clause,  held  it  to  be  valid. 

It  is  scarcely  necessary  to  mention  that  the  statement, 
in  that  case,  that  Mr.  and  Mrs.  Fryer  had  demanded 
from  the  Court  of  Chancery  and  tried  an  issue  devisavit  vel 
non,  was,  as  well  as  the  other  statements  regarding  her 
and  her  husband,  fictitious,  and  that  those  statements 
were  inserted  only  for  the  purpose  of  raising  the  questioa 
on  which  the  opinion  of  the  learned  judges  was  desired. 
On  the  return  of  the  certificate,  the  exceptions  which  the 
Plaintifis  had  taken  to  the  report  of  the  Master ^  because 
he  had  found  Mr.  and  Mrs.  Fryer*%  answer  sufficient, 
were  overruled.  After  which  the  Plaintiffs  examined  Sir 
Gregory*^  widow,  some  of  his  medical  and  personal  at- 
tendants, and  the  solicitor  who  prepared  his  will  (and  who 
was  the  solicitor  to  the  commission  of  lunacy  issued 
against  him  and  a  witness  to  his  will*),  as  witnesses  in 
the  causes.  It  appeared,  from  their  evidence,  that  the 
making  of  the  will  was  the  spontaneous  act  of  Sir  Gre^ 
gory  himself;  that  he  dictated  the  instructions  for  it ;  that 
none  of  the  terms  or  provisions  of  it,  except  the  common 
clauses,  were  suggested  to  him;  and  that  he  fully  com- 
prehended the  meaning  and  effect  of  it  when  it  was  pre- 
pared.    It  appeared,  also,  that  Sir  Gregory^s  state  of 


*  The  solicitor's  clerk  was  the  other  witness* 
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mind  was  so  mnch  improved  in  February  1841,  that,  by 
the  sanction  and  advice  of  his  medical  attendants,  all 
restraint  upon  his  conduct  and  actions  was  discontinued, 
and  the  attendance  of  his  keepers  was  dispensed  with ; 
and»  on  the  23rd  of  June  following,  a  petition,  supported 
by  an  affidavit  made  by  the  late  Dr.  ff'arburton,  was 
presented  to  the  Lord  C/utncellor,  by  means  of  which  an 
increased  allowance  for  Sir  Gregory*^  maintenance,  was 
obtained,  in  order  that  he  might  remove  to  a  larger 
house,  and  have  a  carriage  and  an  establishment  of 
servants,  and  might  go  to  a  watering-place  at  proper 
seasons,  or  on  a  tour,  as  he  might  be  inclined. 


1847. 


Cooke 

r. 

Turner. 


The  following  passages  in  the  solicitor's  deposition  to 
the  third  interrogatory,  were  observed  upon  in  the  judg- 
ment. After  mentioning  the  delusions,  which  Sir  Gre- 
gory  laboured  under  prior  to  1839,  and  giving  several 
instances  of  their  ceasing  or  decreasing  in  that  year,  the 
witness  proceeded  thus :  •'  Another  instance  of  the  de- 
creasing or  ceasing  of  the  said  delusions,  was  the  follow- 
ing circumstance.  Ever  since  the  establishment  of  the 
last  commission  against  him,  Sir  Gregory  had  been  in 
the  habit  of  urging  me  at  every  opportunity,  and  such 
opportunities  were  very  frequent  and  were  constantly 
sought  by  him,  to  take  measures  to  get  rid  of  the  com- 
mission against  him,  but  he  drew  a  remarkable  distinc- 
tion in  speaking  of  this  point ;  for  he  would  not  entertain 
the  idea  of  superseding  the  commission,  or  allow  such  a 
term  to  be  used ;  because,  he  said,  that  term  implied 
that  the  commission  had  been,  originally,  a  proper  mea- 
sure ;  but  he  insisted  on  again  traversing  the  commis- 
sion, and  he  frequently  wrote  letters  to  the  Lord  Chanr 
ceUor  and  to  leading  counsel,  for  their  interference  and 
assistance ;  and  nothing  short  of  a  traverse  would  satisfy 
him.     For  some  time,  however,  previous  to  the  month 
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of  October  1840,  Sir  Gregory  had  ceased  Xa  importone 
me  in  this  manner^  and  had  confined  himself  to  inmiing 
that  there  was  no  occasion  for  the  restraint  be  was  uih 
der^and  to  entreating  that  he  might  be  relieved  from  hat- 
ing an  attendant  constantly  with  him ;  and  he  kept  con- 
tinually appealing  to  me  and  to  my  knowledge  of  \m 
state  of  mind  in  proof  of  the  propriety  of  his  request 
being  complied  with,  and  said  that,  if  the  committee 
would  withdraw  all  restraint  from  his  person  and  per- 
mit him  to  go  where  he  pleased  and  unattended,  and 
allow  him,  periodically,  a  little  pocket-money,  of  veij 
moderate  amount,  he  should  be  perfectly  satisBed ;  or 
he  expressed  himself  to  that  effect.  And,  when  he  came 
to  me  after  his  request  had  been  granted,  namely,  oo 
the  18th  of  February  1841,  he  appeared  to  be  perfectly 
contented  with  the  liberty  that  had  been  conceded  to 
him,  and,  neither  then  nor  on  any  future  occasion  of  my 
conversing  with  him,  did  he  recur  to  the  subject  of 
traverse." 


The  Defendants  neither  examined  witnesses  in  chief, 
nor  cross-examined  the  Plaintiffs'  witnesses. 

The  cause  now  came  on  to  be  heard. 

Mr.  Stuart  and  Mr.  Freeling^  for  the  Plaintiffs,  read 
the  evidence  in  the  cause,  and  submitted  that  it  proved, 
most  satisfactorily,  that  the  testator  was  of  sound  and 
disposing  mind  when  he  made  his  will,  and,  therefore,  a 
decree  ought  to  be  made,  establishing  the  will  and  di- 
recting the  trusts  of  it  to  be  carried  into  execution. 
They  cited  Levy  v.  Levy  (a),  and  Cartwright  v.  Cart' 
Wright  (b). 


(a)  3  Madd.  245. 


{b)  I  Phillim.  EccL  Rep.  90. 
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Mr.  Teed,  Mr.  James  Parker,  Mr.  Piggott,  and  Mr. 
Lewin,  appeared  for  the  testator's  widow  and  other 
persons  who  admitted  the  will  to  be  valid  and  claimed 
under  it. 

Mr.  Wdljord  appeared  for  one  of  the  trustees  of  Mr. 
and  Mrs.  Fryer's  marriage  articles. 

Mr.  Wilkocky  for  Mr.  and  Mrs.  Fryer,  said  that  they 
had  abstained  from  entering  into  evidence  against  the 
validity  of  the  will,  on  account  of  the  clause  of  forfeiture 
contained  in  it ;  and  that,  for  the  same  reason,  he  de- 
clined to  take  any  part  in  the  argument;  but  he  trusted 
that  the  Court  would  protect  the  interests  of  his  clients. 

Mr.  Bethell,  Mr.  Lee,  and  Mr.  Saunders,  appeared 
for  Henry  Edmund  Fryer,  the  other  trustee  of  the  arti- 
cles, whose  duty,  they  said,  it  was  to  protect  the  interests 
of  persons  who  might  come  into  esse  and  take  interests 
under  the  settlement  to  be  made  in  pursuance  of  the 
articles.  After  adverting  to  the  previous  proceedings  in 
the  cause,  and,  especially,  to  the  reasons  given,  by  the 
Barons  of  the  Exchequer,  for  holding  that  the  clause 
of  forfeiture  was  valid,  they  said  that  the  question  as  to 
the  validity  of  the  clause,  had  never  been  argued  before 
his  Honor ;  and  that  his  Honor  could  not  establish  the 
will  until  he  had  satisfied  himself  that  the  clause  was 
valid.  [The  Vke- Chancellor. ^It  seems  to  me  that  I 
adopted  and  acted  upon  the  certificate  returned  by  the 
Barons  of  the  Exchequer,  when  I  overruled  the  excep- 
tions to  the  Master's  report  as  to  the  sufiiciency  of  Mr, 
and  Mrs.  Fryer's  answer.]  No  discussion  took  place 
on  that  occasion.  Your  Honor  made  no  declaration, 
nor  expressed  any  opinion  upon  the  certificate:  your 
opinion  was  not  even  asked ;  you  acted  upon  it^  but 
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only  so  far  as  the  exceptions  were  concerned^.  If  a  will 
contains  a  clause  affecting  the  heir,  and  it  appears  to  be 
questionable  whether  that  clause  is  not  contrary  to  the 
policy  of  the  law,  the  Court  cannot  establish  the  will,  until 
it  has  satisfied  itself  that  the  clause  is  valid.  It  is  the 
common  law  right  of  the  heir,  to  have  an  issue  to  try 
the  validity  of  his  ancestor's  will ;  and  if  your  Honor 
should  be  dissatisfied,  as  we  think  you  will  be,  with  the 
conclusion  which  the  learned  Barons  have  come  to,  it  is 
your  bounden  duty  to  send  a  case  to  another  Court  of 
law  before  you  establish  the  will.  Mr.  Baron  JRolfef 
in  delivering  the  opinion  of  the  learned  Barons,  says: 
^  There  appears  to  be  no  more  reason  why  a  person  may 
not  be  restrained,  by  a  condition,  from  disputing  sanity, 
than  from  disputing  any  other  doubtful  question,  whe- 
ther of  fact  or  of  law,  on  which  the  title  to  a  devise  or 
grant  may  depend."  In  answer  to  that  obeervation  we 
say  that  it  takes  for  granted  the  very  point  in  dispute, 
namely,  the  sanity  of  the  party  by  whom  the  condition 
was  imposed ;  for  the  condition  derives  its  validity  from 
his  sanity.  Besides,  the  condition  in  this  case  is  re- 
pugnant to  the  very  nature  of  the  instrument  by  which 
it  is  imposed.  The  case  of  Stapilton  v.  Stapiltan,  which 
the  learned  judge  next  refers  to,  was  a  case  of  contract 
But  there  is  no  analogy  between  a  will  and  a  contract. 
A  contract  derives  its  validity  from  the  consent  of  the 
parties  to  it ;  but  a  will  is  the  act  of  the  testator  alone. 
The  learned  judge  then  puts  the  case  of  a  person  who^ 
having  succeeded  to  real  property  as  heir  to  his  fetther, 


*  There  appears  to  be  some  doubt  whether  the  Court  can 
regularly  direct  a  case  for  the  opioion  of  a  Court  of  law,  00 
the  hearing  of  exceptions  to  an  answer.  The  Court  seems  to 
have  been  somewhat  embarrassed,  in  the  case  reported  abore, 
in  consequence  of  its  having  taken  that  step  on  the  bearing 
of  the  exceptions  to  Mr.  and  Mrs.  Frjfcr's  answer. 
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devises  it  partly  to  a  stranger  and  partly  to  his  next 
brother,  subject,  with  respect  to  the  latter,  to  a  proviso 
defeating  his  estate  if  he  should  dispute  the  devisor's 
legitimacy;  and  he  then  says  that  such  a  condition 
would  be  perfectly  good.  And  so  we  admit  it  would 
be,  provided  the  sanity  of  the  devisor  were  undisputed. 
— He  then  says :  '^  The  question  whether  this  proviso  is 
void  as  being  contrary  to  the  policy  of  the  law,  may  be 
well  tested  by  considering  how  the  case  would  have 
stood  if,  instead  of  a  condition  subsequent,  it  had  been  a 
condition  precedent  Suppose  that  the  testator  had 
said :  '  In  case  my  daughter  and  her  husband  shall  exe- 
oote  all  deeds  necessary  for  settling  my  estate  in  manner 
hereinafter  mentioned,  then  I  give  her,  &c.'  Surely  there 
Gonld  have  been  no  doubt  of  the  validity  of  that,  as  a 
condition  precedent ;  and  if  so,  it  must  be  good  as  a  con- 
dition subsequent''  This  is  merely  idem  per  idem:  and 
the  same  remark  may  be  made  upon  it  as  upon  the  pre- 
vious parts  of  the  reasoning;  it  assumes  the  very  thing 
that  is  doubtful.  Before  you  can  arrive  at  the  conclu- 
sion that  the  condition  is  valid,  you  must  shew  that  the 
will  is  valid.  There  is,  too,  one  most  important  fact  in 
this  case,  which  the  learned  judges  seem  not  to  have 
adverted  to  at  all,  namely,  that  the  testator  was  the 
subject  of  a  commission  of  lunacy  down  to  his  dying 
hoar.  The  law  has  wisely  required  not  only  that  cer- 
tain solemnities  shall  be  observed  in  making  a  will,  but 
also  that  the  person  who  makes  it  shall  be  of  sound 
mind ;  and  it  is  the  duty  of  the  Court,  as  it  is  the  right 
of  the  heir  or  of  a  party  who  stands  in  his  place,  to  ascer- 
tain whether  those  requisites  have  been  complied  with. 
But,  as  the  Court  cannot  act  unless  it  is  put  in  motion 
by  some  individual,  if  that  individual  is  obstructed,  the 
Court  itself  is  obstructed.     The  clause  in  question  is  a 
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1 847.         contrivance  to  evade  the  law,  and  contravenes  the  policy 
of  the  law;  and,  therefore,  it  is  void. 

Next  we  contend  that,  if  the  Court  does  not  think 
proper  to  send  a  case  to  another  Court  of  law,  it  ought, 
before  it  establishes  the  will,  to  direct  an  issue  deviBink 
vel  non,  and  ought  to  declare,  at  the  same  time,  that  it 
shall  not  operate  to  the  prejudice  of  the  heiresa-at-liw. 
Sir  Gregory  Page  Turner  was,  as  we  before  observed, 
an  admitted  lunatic  and  the  subject  of  a  commissioo 
when  the  will  was  made ;  and  he  continued  so  until  his 
death.  If  he  was  not  fit  to  manage  his  estate,  he  was 
not  fit  to  dispose  of  it  The  solicitor  who  prepared  the 
will,  and  who,  it  appears,  was  one  of  the  attesting  wit- 
nesses to  it,  was  the  solicitor  to  the  commission.  He 
does  not  say,  in  his  evidence,  that  the  will  was  made 
during  a  lucid  interval.  [The  Vke-C/tanceUor. — He 
represents  tliat  Sir  Gregory  had  recovered  from  his  in- 
sanity.] Why  then  was  not  the  commission  super- 
seded? Why  did  the  solicitor  permit  Sir  Gregory  to 
remain  under  the  imputation  of  insanity  if  he  was  sane? 
The  evidence  of  that  gentleman  and  his  conduct  are  at 
variance  with  each  other;  for  not  only  did  he  take  do 
step  to  get  the  commission  superseded,  but,  at  the  very 
time  when  the  will  was  executed,  or,  at  the  utmost,  a  few 
days  afterwards,  he  represented  to  the  Lord  Chancellor 
by  the  petition  which  was  presented  in  June  1841,  not 
that  Sir  Gregory  had  recovered,  but  that  he  still  cooti- 
nued  a  lunatic.  Having  regard  to  all  these  circum- 
stances, we  submit  that  the  Court  ought  to  direct  an 
issue  devisavit  vel  non,  before  it  establishes  the  will: 
The    Attorney-General    v.    Parnther  (c),    Creagk  v. 

(c)  3Bro.  C.C.441. 
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Blood  (d),  Bootle  v.  Blundell{e\   Sterling  v.  Leving'* 
ston  (/),  Powell  v.  Morgan  {g). 

The  Vice-Chancellor. — It  would  be  useless  to  take  the 
opinion  of  a  Court  of  law  upon  a  clause  in  an  instrument 
alleged  to  be  a  will^  until  it  has  been  determined  whe- 
ther that  instrument  is  a  will  or  not.  As  there  are  un- 
born issue  of  Mr,  and  Mrs.  Fryer ^  it  is  my  duty  to  pro- 
tect their  interests. 


1847. 


Cooks 

TURNEIU 


Mr.  Stuart,  in  reply,  said  that  the  articles  executed 
on  the  marriage  of  Mr.  and  Mrs.  Fryer,  did  not  give  Mr. 
H.  E.  Fryer  any  right  to  represent  the  unborn  issue  of 
Mr.  and  Mrs.  Fryer,  in  any  suit  relating  to  Sir  Gregory 
Page  Turner's  estates ;  for,  as  Mrs.  Fryer  was  an  infant 
when  the  articles  were  executed,  they  were  a  nullity  as 


(d)  3  Jones  &  Latouchc> 

509- 

{e)  19  Ve8.494. 

(/)  2  Cb.  Rep.  39. 

{g)  Sterling  ▼.  Levingston 
was  decided  in  M.  T.  1669, 
and  Powell  v.  Morgan,  in  M. 
T.  1688.  They  were  cited  to 
shew  that  the  Court  ought  to 
accompany  the  direction  for 
the  issue  in  the  principal 
case,  with  a  declaration  that 
the  trial  of  it  should  not  pre- 
judice Mr.  and  Mrs.  Frj/er. 

In  Sterling  v.  Levitigston, 
the  Court  directed  an  eject- 
ment to  be  brought  in  order 
to  determine  the  rights  of 
the  parties  under  a  settle- 
menty  which  provided  that  if 


the  Plaintiff  should  attempt 
to  impeach  it,  the  uses 
thereby  limited  to  him  should 
be  void :  aud  the  Court  de- 
clared that  the  action  should 
not  be  taken  as  a  breach  or 
forfeiture  of  the  proviso,  nor 
should  any  advantage  or  be- 
nefit be  any  way  taken  of  it 
against  the  Plaintiff.  In 
Powell  v.  Morgan^  a  legacy 
was  given  to  the  Defendants 
and  a  proviso  was  annexed  to 
it,  that  if  she  opposed  or 
hindered  the  execution  of  the 
will,  the  legacy  should  be 
void :  and  the  Court  declared 
that  the  Defendant,  by  de- 
fending the  suit,  did  not  for- 
feit the  legacy. 
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to  her :  that  the  covenant  thereby  entered  into  by  her 
husband^  to  settle  the  estates^  was  binding  on  him  but 
not  on  her ;  and,  therefore,  Mr.  H.  E.  Fryer  had  no  right 
to  ask  for  an  issue ;  and,  indeed,  that  no  peraon  except 
Mrs.  Fryer  had  a  right  to  ask  for  one,  and  she  bad 
thought  proper  to  waive  her  right ;  besides  which,  if 
Mr.  H.  E.  Fryer  were  to  succeed  in  establishing  the  in- 
testacy of  Sir  Gregory  Page  Turnery  he  would  defeat 
the  interests  of  Mr.  and  Mrs.  Fryer's  issue  under  the 
will,  for  whom  he  alleged  himself  to  be  a  trustee. 

Mr.  James  Parker  saifl  that  Mr.  and  Mrs.  Fryer  were 
the  only  parties  who  were  entitled  to  ask  for  an  issaCi 
and  to  defend  it  if  it  should  be  granted ;  and  that,  if  the 
jury  should  find  in  favour  of  Sir  Gregory  Page  Twrtur^% 
competency,  the  clause  of  forfeiture  would  take  effect, 
and  the  Court  had  no  right  to  relieve  Mr.  and  Mrs.  Fryer 
from  it.  He  added  that  Mr.  ET.  E.  Fryer  did  not  repre- 
sent the  inheritance  of  Sir  Gregory*s  estates,  and,  there- 
fore, if  he  defended  the  issue,  Mrs.  Fryer  would  not  be 
bound  by  tlie  finding  of  the  jury. 

Mr.  Fisher,  Mr.  Schomberg,  and  Mr.  Mdtc/tam  also 
were  counsel  in  the  causes. 

The  Vice-Chancellor  : 
I  do  not  intend  to  hear  any  further  argument  in  iavour 
of  the  issue. 

This  case  appears  to  me  to  be  in  a  most  singohr 
position;  and  I  cannot  recollect  any  case  that  at  all 
resembles  it. 

In  the  year  1814,  a  commission  issued  against  Sir 
Gregory  Page  Turner,  which  was  superseded  in  the 
year  1815.    In  the  year  1823,  a  second  conxmissioii 
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issued;  and  that  lasted  undisturbed  and  without  any 
attempt  to  disturb  it»  until  the  time  of  his  death  in 
March  1843.  It  lasted,  therefore,  twenty  years  or 
thereabouts.  The  will  in  question  was  prepared  in  the 
year  1841,  and  the  solicitor  who  prepared  it  (of  whom 
I  mean  to  speak  with  the  greatest  respect,  for  we  were 
bom  in  two  adjacent  houses)  had  several  interviews 
with  Sir  Gregory  Page  Turner  preparatory  to  the  final 
execution  of  the  will.  They  are  stated  at  length  in 
the  depositions.  They  happened  at  several  times,  with 
Qonsiderable  intei*vals  \  so  that  there  was  nothing  like 
hurry;  but  ample  time  was  allowed  to  Sir  Gregory 
to  understand,  if,  in  point  of  law,  he  was  capable  of  ex- 
ercising any  understanding,  what  it  was  that  he  really 
was  doing.  It  appears  that  there  were  interviews  on 
the  22nd  and  29th  of  April,  on  the  6th,  the  13tb,  the 
20th  and  27th  of  May,  and  on  the  2nd  and  16th  of 
June  1841 :  and  the  will,  as  far  as  form  goes,  was  duly 
executed  and  attested  on  the  15th  of  June. 


1847. 
Cooks 

TUBMSB. 


Now,  with  reference  to  the  evidence  that  was  given 
by  the  solicitor.  If  you  look  to  his  answer  to  the  third 
interrogatory,  you  will  find  that  submission  to  the  ex- 
isting commission  is  assumed  to  be  evidence  of  sanity; 
and  the  desire  to  oppose  it,  to  be  evidence  of  insanity ; 
and,  as  the  desire  to  oppose  it  subsided,  it  seems  to  have 
been  considered  that,  to  that  extent,  there  was  a  return 
of  right  understanding.  And  it  is  stated,  most  distinctly, 
as  evidence  of  returning  understanding,  that  what  Sir 
Gregory  wished,  was  not  total  freedom  from  the  com- 
mission, but  that  he  might  be  indulged  with  a  carriage 
and  with  a  little  pocket-money,  and  that  he  might  be  at 
liberty  to  go  about  where  he  pleased.  I  can  easily  un- 
derstand that  there  was  a  greater  degree  of  tranquillity 
of  mind;  ihat^  I  think,  is  undisputed;  but  whether 
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1847.  there  was  that  perfect  sanity  which  the  law  requires  for 
the  purpose  of  making  a  will,  is  a  matter  which  I  can- 
not but  think  ought  to  be  further  inquired  into.  It  ap- 
Turner  P^ars  to  me  to  be  a  most  fearful  thing,  that  a  commis- 
sion should  be  allowed  to  remain  undisturbed  for  twentj 
years ;  and  that,  in  the  course  of  that  time,  a  person 
who  was  the  solicitor  to  the  commission,  and  who  ma- 
naged all  the  matters  in  which  the  lunatic  was  concerned 
under  the  commission,  should  so  deal  with  the  lunatic 
as  to  obtain  from  him  the  execution  of  a  will ;  and  Uiat, 
too,  without  any  notice  to  the  judge  who  holds  the  Great 
Seal,  and  who  has  the  care  of  lunatics  by  grant  from  her 
Majesty;  and  that  he  should,  at  the  same  time  that  he 
was  procuring  this  most  solemn  evidence  of  sanity,  allow, 
advisedly,  the  commission  to  subsist^  just  as  if  the  lo* 
nacy  remained  in  full  force.  I  think  that  it  is  most 
important  to  the  due  administration  of  the  affairs  of 
mankind,  that  such  a  transaction  should  be  thoroughly 
sifted. 

As  I  understand  the  depositions,  the  clause  of  for- 
feiture emanated  from  Sir  Gregory  and  not  from  the  so- 
licitor ;  and  my  opinion  is  that  that  very  clause,  ema- 
nating, as  it  did,  from  the  testator  himself,  tends  to  shew 
that  he  was  conscious  that  he  was  not  in  that  state  of 
mind  in  which  the  law  requires  a  man  to  be  when  he 
executes  a  will. 

Then  there  is  this  to  be  observed:  the  will  having 
been  executed  on  the  15th  of  June,  an  affidavit  was 
made,  by  Dr.  JVarburton,  on  the  21st,  which  was  taken 
as  the  ground  of  proceedings  in  the  lunacy,  for  the  pur- 
pose of  procuring  those  indulgencies  which,  it  seems, 
Sir  Gregory  had  set  his  heart  upon.  But  that  affidavit 
made  by  Dr.  Warburton,  on  the  21st  of  June,  does  not 
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give  the  least  hint  that  there  was  a  recovery  of  under- 
standing; and  it  could  not  very  well  do  so;  because 
the  object  was  to  obtain  indulgences  upon  the  footing 
that,  though  it  might  be  right  to  continue  the  lunacy, 
still   restraint  might  be  diminished,  and  indulgence 
granted.     And  the  petition,  which  was  the  next  step, 
was  presented  by  the  solicitor  on  the  23rd  of  June.    On 
the  20th  of  July,  the  order  of  reference  to  the  Master 
was  made;  on  the  7th  of  August  the  Master  made  his 
report;  on  the  9th  of  August  a  petition  was  presented 
to  confirm  it;  and  on  the  10th  of  August  the  order  was 
made  for  the  increased  maintenance ;  and  that  went  on 
undisturbed  until  the  death  of  the  party.    Then  we  have 
these  facts:  that,  not  only  contemporaneously  with  the 
making  of  the  will,  but  subsequently  to  the  making  of 
it,  the  solicitor  to  the  commission  proceeded  in  the  man- 
ner I  have  described,  evidently  holding  out,  to  the  Great 
Seal  and  to  all  the  world,  that  this  gentleman  who  is 
now  alleged  to  have  been  sane,  was,  at  that  time,  the  fit 
subject  of  a  commission  of  lunacy.     I  feel,  therefore,  in 
the  strongest  manner,  that,  if  ever  there  was  a  case 
which  did  demand  investigation  before  a  jury,  this  is  a 
case  of  that  character. 


1847. 


Cooke 
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Then,  objections  have  been  made  to  the  sending  of  the 
matter  for  trial,  because,  in  the  first  place,  the  heiress- 
at-law  does  not  ask  for  it,  and  the  husband  of  the  heiress 
does  not  ask  for  it.  True,  and  there  is  very  good  reason 
why  they  should  not  ask  for  it.  I  allude  to  the  clause 
in  the  will  which  has  subjected  them  to  forfeiture  in 
case  they,  any  or  either  of  them,  or  any  person  on  their 
behalf,  shall  dispute  the  will.  But  when  I  find  that, 
prior  to  their  marriage,  articles  of  settlement  were  made, 
and  that,  by  those  articles,  Mr.  Fryer,  the  husband,  has 
bound  himself  to  concur  in  the  settlement  of  the  estates 

Vol.  XV.  t  t 
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1847.  which  might  descend  upon  his  wife;  and  when  I  find 

that  that  settlement  is  to  be  of  such  a  nature  as  that 
issue  unborn  may  take  a  benefit  by  means  of  it,  it  ap- 
j    *"  pears  to  me  that  Mr.  Henry  Fryer,  who  ventures  to  come 

forward  and  ask  for  an  issue,  does  right  in  so  doing,  be- 
cause he  is  the  only  person  who  is  invested  with  the  ca- 
pacity of  asking  for  the  trial  of  an  issue.  I  admit,  at 
once,  the  propriety  and  the  force  of  the  observation  that, 
if  persons  are  brought  forward  in  the  Court  as  suiton, 
it  is  by  no  means  the  duty  of  the  Court  to  put  them  at 
variance  and  make  them  try  questions  between  them- 
selves which  they  desire  should  not  be  agitated.  Cer- 
tainly, the  Court  ought  not  so  to  act.  But  I  fiind  that 
the  question  in  this  case  really  is  whether  (to  use  a 
phrase  which  you  all  will  appreciate  and  qualify)  there 
has  not  been  a  fraud  practised  on  the  Great  Seal.  And, 
in  such  a  case,  it  seems  to  me  that  it  is  the  duty  of  the 
Court,  if  it  finds  the  request  made  by  any  person,  how- 
ever small  an  interest  he  may  have  in  the  matter,  to 
listen  to  the  request  of  that  person  and  to  direct  the  ques- 
tion to  be  tried.  And  I  think,  as  I  said  before,  that  Mr. 
Henry  Fryer  is  only  duly  discharging  that  duty  of  trustee- 
ship which  is  imposed  upon  him  by  the  marriage  articles, 
when  he  asks  for  the  issue ;  because  what  he  in  eflPect 
asks,  is  only  that  there  shall  be  a  potentiality  created  of 
carrying  into  efifect  those  articles,  so  far  as  the  husband 
and  wife  may  choose  to  carry  them  into  efiect.  He  has 
a  right  to  bind  the  husband,  if  the  wife  is  willing;  and 
it  seems  to  me  that  what  he  asks  is  nothing  more  than 
that  it  may  be  fairly  tried  whether  the  inheritance  has 
descended  upon  Mrs.  Fryer  or  not ;  and,  when  that  has 
been  determined,  then  the  question  will  arise,  but  not 
till  then,  whether  due  and  full  effect,  or  any  efiect,  can 
be  given  to  the  marriage  articles.  And  my  opinion  is 
that,  by  virtue  of  those  articles,  meagre  as  they  may  seem 
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to  be  at  present^  the  trustee  has  acquired  a  right  and 
taken  on  himself  tlie  duty  of  seeing  that  those  articles 
are  carried  into  effect,  if,  by  possibility,  they  may  be. 
It  is  his  duty,  as  a  trustee  for  the  unborn  issue  of  the 
marriage,  at  least  to  ask  that  the  issue  may  be  tried,  in 
order  that  it  may  be  determined  whether  the  inheritance 
has  descended  on  Mrs.  Fryer  or  not.  And  my  opinion 
is  that  the  case  is,  in  itself,  most  proper  to  be  tried,  and, 
therefore,  1  shall  direct  an  issue  devisavit  vel  non^  to  be 
tried^  and  the  Plaintiffs  in  equity  to  be  the  Plaintiffs  in 
the  issue,  and  Mr.  Henry  Fryer  to  be  the  Defendant. 


6<A 
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On  this  day  the  minutes  of  the  decree  were  discussed. 
It  was  arranged  that  the  order  should  direct  the  issue 
to  be  tried  by  a  special  jury,  and  should  give  liberty  to 
pray  a  taksy  if  a  sufficient  nutnber  of  special  jurors 
should  not  attend. 


1848  s 
3rd  March* 


Mr.  TFiflcocA,  for  Mr.  and  Mrs.  Fryer^  asked,  on  the 
authority  of  Sterling  v.  Lemngston  (A),  that  the  direction 
for  the  issue  might  be  guarded  so  as  to  protect  his  clients 
from  the  clause  of  forfeiture  in  the  will. 

The  Vicb-Chanoellor: 
It  is  the  act  of  the  Court. 

I  held,  at  the  hearing  of  the  cause,  that  Mr.  H.  E. 
Fryer f  who  is  the  trustee  of  a  covenant  in  Mr.  aiid  Mrs. 
Fryef^^  marriage  articles,  had  an  Interest  which  enabled 
him  to  stand  forward  as  the  advocate  of  the  truth  of  the 
case  in  this  Court ;  and,  upon  his  application,  without 


(Ji)  See  ant€j  page  619,  note  (g). 
T  T  2 
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hearing  a  word  from  either  Mr.  or  Mrs.  FryeVj  I  consi- 
dered that  I  had  authority  and  was  bound  to  direct  an 
issue. 

Mr.  BethelL — Then  the  issue  will  be  directed  in  the 
usual  form. 


FLINT  V.  WARREN. 

Mary  BRADDON,  the  testatrix  in  the  cause,  by 
her  will  dated  the  6th  of  March  1834,  gave  to  each  of 
the  in-brothers  and  in-sisters  for  the  time  being  actually 
and  bon&jfide  resident  in  the  several  hospitals  of  or  in  the 
vicinity  of  Canterbury,  whose  yearly  income  should  not 
exceed  25/.,  an  augmentation  or  yearly  increase  of  62. 
for  ever :  and  she  directed  her  executors  to  pay  to,  or 
invest  in  the  names  of  the  governors,  masters,  trusteesi 
or  acting  patrons  of  those  hospitals,  a  sum  of  money 
equal  to  meet  sucb  yearly  augmentations ;  and  that  the 
non-resident  in-brothers  and  in-sisters  should,  during 
such  non-residence,  forfeit  the  proportions  of  such  aug- 
mentation ;  and  that  sucU  forfeitures  should,  from  time 
not  exceed  25/.,  ^^  ^;^^  ^^^  ^jj  ^^^j.  ^^  ^y^^  ^^^  resident  in-brothers  and 
an  augnienta-       .      .      '     .  '^  ,    , 

tion  or  yearly      m-sisters,  m  equal  shares, 
increase  of  5  /. 
for  ever. 

Held  that  the 
bequest  was 
void  for  uncer- 
tainty, princi- 
pally on  the 

ground  that  the  amount  of  the  fund  to  be  appropriated  to  answer 
the  bequest,  was  not  specified  by  the  testatrix,  and  could  not  be 
determined. 


1847: 
19th  July. 

Legacy. 
Uncertainty, 

Will. 

Testatrix  gave 
to  each  of  the 
in-brothers  and 
in-siatersybr 
the  time  being 
resident  in  tne 
several  hos- 
pitals of  or  in 
the  vicinity  of 
Canterbury^ 
whose  yearly 
income  should 


The  suit  was  instituted  for  the  administration  of  the 
testatrix's  estate,  and  to  carry  the  trusts  of  her  will  into 
execution.     A  report  of  the  first  hearing  of  the  cause  for 
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further  directions,  is  given  anie,  Vol.  XIV.,  p.  554.  The 
Master,  in  pursuance  of  a  reference  which  was  then 
made  to  him  without  prejudice  to  any  question  in  the 
cause,  found  that  there  were  twelve  hospitals  in  the  city 
of  Canterbury  and  its  vicinity;  that  two  of  them  did 
not  contain  either  in-brothers  or  in-sisters;  and  that 
only  six  of  the  remaining  ten  contained  in-brothers  and 
in-sisters  whose  yearly  income  did  not  exceed  25/. 
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The  cause  now  came  on  to  be  heard  a  second  time  for 
farther  directions.  The  question  was  whether  the  above 
bequest  was  void  for  uncertainty. 

Mr.  Twiss,  for  the  Attornet/'-General,  said  that  he 
claimed  the  benefit  of  the  bequest  on  behalf  of  the 
charity. 

The  Vice-Chancellor. — It  strikes  me  that  a  difficulty 
in  this  case  arises  on  the  words,  *for  the  time  being  ac- 
tually and  bond  fide  resident/ 

Mr.  BetheUf  for  some  of  the  testatrix's  next  of  kin. — 
The  whole  bequest  is  void  for  uncertainty. 

Mr.  Twiss. — I  see  no  uncertainty  in  it;  but  if  there 
is  any,  a  scheme  ought  to  be  directed,  in  order  that  the 
general  charitable  intention  of  the  testatrix  may  not 
fail. 


The  Vice-chancellor. — If  you  say  that  there  is  a  ge- 
neral gift  to  charity,  then  you  have  to  consider  what  is 
given. 

Mr.  Twiss. — If  there  are  ninety-four  in-brothers  and 
ia-sisters  whose  income  does  not  exceed  25/.,  then 
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ninety-foar  sums  of  &L  each  are  given :  Simom  ▼•  Bar- 
bar  (a),  Masiers  v.  Masters  {b). 

Mr.  Cooper  and  Mr.  Lewis^  for  some  of  the  next  of 
kin  of  the  testatrix  (whose  residuary  estate  was  not  dis- 
posed of  by  her  will),  said  that  the  whole  bequest  was 
vague  and  indefinite.  They  asked^  first,  what  was  the 
meaning  of  the  words,  'for  the  time  being;'  secondly, 
what  was  the  amount  of  the  fund  to  be  set  apart  to  an- 
swer the  bequest ;  and,  thirdly,  what  was  the  meaning  of 
the  words,  ^hospitals  of  or  in  the  vicinity  of  Canterbury:* 
Chapman  v.  Brown  (c). 


Mr.  Bethell  and  Mr.  Chandless^  for  the  other  next  of 
kin,  said  that  the  words,  *  for  the  time  being,'  meant,  'at 
the  time  of  my  death ; '  and,  therefore,  the  bequest  was 
not  a  bequest  to  charity,  but  to  individuals,  that  i^.to 
say,  to  the  in-brothers  and  in-sisters  of  the  hospitals 
who  happened  to  be  resident  at  the  death  of  the  testa- 
trix ;  that  if  a  bequest  was  made  to  the  in-patients  of 
the  Middlesex  Hospital  for  the  time  being,  it  would 
enure  to  the  benefit  of  the  in-patients  of  that  ho&« 
pital  at  the  testatrix's  death.  They  then  said  that  it 
was  impossible  to  determine  what  hospitals  the  testatrix 
meant  by  the  words,  'of  or  in  the  vicinity;'  whether 
she  meant  the  hospitals  of  the  city  of  Canterburtfy  or 
the  hospitals  in  the  vicinity  of  the  city  of  Canterbury  \ 
and  they  compared  the  bequest  to  a  bequest  to  A.  or 
B. :  The  Attorney- General  v.  Sibt/iorp  {d),  FiUingham 
V.  Bromley  (e),  Ridgway  v.  Woodhouse  (/). 


(a)  5  Russ.  112. 
(6)  1  P.W.431. 
(c)  6  Ves.  404. 


(d)  2  Russ.  &  My].  107. 
(<r)  Turn.  A  Russ.  530. 
(/)7Beav.437.  See  44^ 
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The  Vice-Chan  CELLO  R  held  that  the  bequest  was 
void  for  uncertainty;  for,  first,  the  testatrix  had  not 
specified  the  sum  which  was  to  be  the  subject  of  the 
bequest ;  and  the  difficulty  of  ascertaining  the  amount 
of  the  fund  which  the  Court  ought  to  direct  to  be  set 
apart  to  answer  the  bequest,  was  insuperable :  that,  in- 
dependently of  the  uncertainty  arising  from  the  words, 
*  of  or  in  the  vicinity/  he  could  not  understand  how  the 
vicinity  was  to  be  determined ;  nor  could  he  tell  what 
the  testatrix  meant  by  the  words,  '  for  the  time  being,* 
— whether  she  meant  those  in-brothers  and  in-sisters 
who  should  be  resident  in  the  hospitals  at  the  time  of 
her  death,  or  those  who  should  be  resident  there  from 
time  to  time ;  that  she  apparently  meant  that  none  but 
resident  in-brothers  and  in-sisters  should  be  objects  of 
her  charity;  but  she  had  so  expressed  herself  as  to 
make  it  doubtful  whether  she  did  not  mean  those  who 
should  be  non-residents  to  participate ;  for  she  said  that 
the  non-resident  in-brothers  and  in-sisters  should /or/ci^ 
their  shares;  and  how  they  could  forfeit  unless  they 
had  originally  a  right,  his  Honor  could  not  see  :  that  no 
human  being  could  state  what  sum  ought  to  be  appro- 
priated to  answer  the  bequest ;  and,  as  it  was  uncertain 
what  sum  was  given,  he  must  declare  the  bequest  to  be 
void  for  micertainty. 


1847- 


Flint 
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1847:  TURNER  V.  CONNOR. 

.        ^     ^'^       1  HIS  was  a  suit  by  the  next  of  kin  of  an  intestate. 
Costs.         against  his  administratrix,  for  the  administration  and 
Creditor*        distribution  of  his  estate. 

After  a  creditor       ^       ,  ,       /.  ^  ,^  >^      . 

had  commenced       On  the  28th  of  June  1Q41,  Margaret  Menzies  com- 

an  action  menced  an  action  against  the  administratrix,  to  recover 

**^nistratrix^of  ^  ^"°^  ^^  money  alleged  to  be  due  to  her  from  the  intes- 

his  debtor,  a  tate.    On  the  next  day,  the  bill  was  filed  and  the  answer 

decree  was  p^^  jjj^    q^  ^|jg  2nd  of  July,  the  cause  was  heard,  and 

by  the  next  of  ^^e  usual  decree  in  suits  of  the  like  nature,  was  made: 

kin  agaiast  the  On  the  same  day,  the  administratrix  gave  Mrs.  Menzies's 

forTi 'Sit  «"«™ey  notice  of  the  decree, 
tration  of  the 

intestate's  Afterwards,  and  before  the  6th  of  July,  her  attorney 

estate;  and  the  ,         ,     .   .  .  .         ,         ./.    /  /•    , 

administratrix      S^^®  ^"^  admmistratrix  notice  that,  if  the  costs  of  the 

gave  notice  of  action  were  not  paid,  it  would  be  proceeded  with,  unless 
^  reditor^  He^^  ^^^  Court  of  Chancery  should  order  to  the  contrary, 
then  gave  notice  The  administratrix,  however,  did  not  pay  the  costs;  and, 

to  her,  that  he     q^  ^^g  ij^^  of  July,  the  declaration  in  the  action  was  de- 
should  proceed     ,.         J      rr.»        ,     .    .  ,         , 
with  his  action,  hvered.     Ihe  administratrix  appeared  to  the  action,  and 

unless  he  was      required  security  to  be  given  by  Mrs.  Menzies  (who  was 
of  U  -^  anrfhe     ^^^  ^^  ^^^  kingdom)  for  the  costs  of  it. 
costs  not  being 

paid,  he  de-  ]yf  j.^  James  Parker  and  Mr.  Prior  now  moved,  on  be- 

livered  his  de- 
claration. 

Whereupon  the  administratrix  appeared  to  the  action  and  called 
on  the  creditor  (who  was  out  of  the  kingdom)  to  give  security  for 
the  costs  of  it. 

The  Court,  on  the  application  of  the  administratrix,  restrained 
the  creditor  from  proceeding  with  his  action,  but  gave  him  all  his 
costs  at  law  and  also  the  costs  of  the  motion,  and  ordered  the  ad- 
ministratrix to  bring  the  intestate's  assets  into  Court. 
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half  of  the  administratrix,  for  an  inj unction  to  restrain 
Mrs.  Menzies  from  further  proceeding  with  the  action. 
They  said  that,  as  she  had  proceeded  with  it  after  she 
had  notice  of  the  decree,  she  was  not  entitled  to  the 
costs  of  the  proceeding  subsequent  to  the  notice,  nor  to 
the  costs  of  the  motion :  Curre  v.  Bowyer  (a),  Anon,  (ft), 
Lord  Portarlington  v.  Darner  (c). 


1847. 


Turner 
Connor. 


Mr.  Stuart  and  Mr.  Anderson j  for  Mrs.  Menzies^  con- 
tended that  she  was  entitled  to  all  the  costs  of  the  ac- 
tion, and  also  to  the  costs  of  the  motion ;  because  the 
administratrix  had  appeared  to  the  action  after  the  de- 
cree was  made. 

The  Vicb-Chancellor  : 

The  administratrix  ought  to  have  abided  by  the  de- 
cree ;  but,  instead  of  doing  so,  she  has  appeared  to  the 
action.  The  creditor,  therefore,  must  be  paid  her  costs 
at  law  and  the  costs  of  this  motion ;  and  the  assets  of 
the  intestate  must  be  brought  into  Court:  and,  on  those 
terms,  the  administratrix  may  take  the  injunction. 


(fl)  3  Madd.  456.  {b)  2  Sim.  &  Stu.  434. 

(c)  3  Phill.  362 
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^^47  ••  BROCKLEBANK  t^.  THE  WHITEHAVEN 

19th  July.  JUNCTION  RAILWAY  COMPANY. 

Railwai/  Com*  1  JJE  Company's  Act  (which  was  passed  on  the  4th  of 

pany.  j^j    J  g^^v  enacted  that,  if  the  owner  of  any  of  the  lands 

Potoer  to  take  ,:,.,.,'                 .    ,  ,        1.     , . 

lands.  which  it  authorised  the  company  to  take,  should  refuse 

•; to  accept  the  money  agreed  or  awarded  to  be  paid  for 

S^oTra^ilwry  ^^^^'  ^^  ^^^^^^  ^^  '*^''"'  ^^^  ^^^  company  to  pay  the 
company,  for  amount  into  the  Bank  of  England,  in  the  name  of  the  Ac- 
the  exercise  of 
their  power  to 
take  lands,  was 
three  years 
from  the  pass- 
ing of  their  act. 
Durinjf  that 
time,  they  gave 
tbe  Plaintiff 
notice  of  their 


countant-General ;  and  that,  thereupon,  all  the  interest  in 
such  lands  should  vest  in  the  company:  that,  in  case  the 
owner  of  any  such  lands  and  the  company  should  not 
agree,  within  one  month  after  they  should  have  given 
him  notice  of  their  intention  to  take  his  lands,  as  to  the 
price  to  be  paid  for  them,  it  should  be  determined  by  a 
jury ;  but  that  the  company  should  give  the  owner  one 
intention  to  take  mouth's  notice  before  they  issued  their  warrant  for  sum* 
8ummoned"a^  moning  the  jury :  that,  if  the  owner  of  any  lands  which 
jury  to  assess  ^^e  company  were  authorised  to  take  possession  of, 
the  value  of  should  refuse  to  give  them  possession  thereof,  it  should 
three  years  ex-  ^®  lawful  for  them  to  issue  their  precept  to  the  sheriff, 
pired  before  the  to  deliver  possession  to  the  person  appointed  by  the 
jurv  gave  their  precept  to  receive  it;  and  that  the  sheriff  should,  on  the 
on  that  account,  receipt  of  such  precept,  deliver  possession  accordingly ; 
the  Vice-Chan'  and  that  the  compulsory  power  of  the  company  to  take 
the  comoanv  ^^  purchase  lands  should  not  be  exercised  after  the  ex- ^ 
were  not  enti-  piration  of  three  years  from  the  passing  of  the  act*. 
tied  to  take 
steps  for  obtaining  possession  of  the  Plaintiff's  lands. 

But  the  Lord  Chancellor  did  not  agree  with  His  Honor^  and  di- 
rected the  opinion  of  a  Court  of  law][to  be  taken  on  the  point.  , 


*  See  the  Lands  Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  18,  s.  123. 
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The  Plftintiff  was  a  ship-builder^  aud  the  owner  of  a  1847. 

{rard  in  which  he  carried  on  his  business,  and  which  the 
3ompany  were  authorised  to  take  by  their  act;  and,  as  «*oc>^^**a** 
they  required  the  yard  for  the  purpose  of  enlarging  their    WiiixiRHAVKir 
station  at  WhitehaveUy  they,  on  the  6th  of  March  1847,       Jumctiok 
jave  the  Plaintiff  notice  of  their  intention  to  take  it,  and    R^'^^^v  Cq. 
ifterwards  offered  him  a  certain  sum  for  it.  The  Plaintiff 
leclined  the  offer ;  whereupon  the  company  gave  him 
lotice  of  their  intention  to  have  the  value  of  the  yard 
MSessed  by  a  jury;  and,  on  the  19th  of  June,  they  gave 
lim  notice  that  they  should  summon  the  jury  for  the  8rd 
>f  July.     On  that  day  (which  was  a  Saturday)  the  jury 
net,  but  were  unable  to  come  to  any  determination :  in 
consequence  of  which  the  sheriff  adjourned  the  proceed- 
ngs  until  the  following  Monday;  and,  on  that  day,  he, 
or  the  same  reason,  adjourned  them  until  the  day  after, 
vhich  was  three  years  and  two  days  after  the  passing  of 
he  act.     The  jury  then  delivered  their  verdict. 

Mr.  Bethell  and  Mr.  Tfray,  for  the  Plaintiff,  now 
noved  for  an  injunction  to  restrain  the  company  from 
aking  steps  to  obtain  possession  of  the  yard,  on  the 
jrround  that  the  compulsory  powers  of  the  company  to 
take  lands,  expired  on  the  drd  of  July. 

Mr.  Stuart  and  Mr.  Malins,  for  the  company,  con- 
tended that  the  company  became  the  purchasers  of  the 
l^ard  as  soon  as  they  bad  given  the  Plaintiff  notioe  of 
their  intention  to  take  it ;  and  that,  at  all  events,  the 
EUiding  of  the  jury  must  have  relation  to  the  3rd  of  July, 
when  their  sittings  commenced :  that,  according  to  the 
Plaintiff's  construction  of  the  act,  the  company  would 
bave  only  two  years  and  ten  months  to  exercise  their 
powers;  for  the  act  required  onejmonth's  notice  to  be 
l^iven  of  their  intention  to  take  lands,  and  another 
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month's  notice  before  they  summoned  a  jury  to  deter- 
mine  the  sum  to  be  paid  for  them. 


Whitehaven 
Junction 


The  Vice-chancellor  said  that  it  was  quite  plain  that 
the  power  of  the  company  to  take  lands  compulsorily. 
Railway  Co.  expired  on  the  3rd  of  July;  and  that^  even  if  the  finding 
of  the  jury  was  to  be  referred  to  that  day,  still  some 
further  time  must  elapse  before  the  company  could  pay 
the  money  into  Court,  and  (which  was  the  final  exercise 
of  their  compulsory  power)  issue  their  precept,  to  the 
sheriff,  to  deliver  possession  of  the  yard  to  them.  And, 
accordingly,  his  Honor  granted  the  motion. 

The  Lord  Chancellor,  however,  on  a  motion  being 
made  before  him  to  discharge  the  order,  doubted  the 
propriety  of  the  Vice'ChanceUor*s  decision.  His  Lord- 
ship said : 

The  Vice- Chancellory  when  this  case  was  before  him, 
thought  it  very  clear  that  the  company  were  not  en- 
titled to  go  on  to  procure  the  possession  of  this  land 
under  their  act  of  Parliament.  Looking  to  the  provi- 
sions of  the  act,  and  without  taking  more  time  to  exa- 
mine them,  I  do  not  propose  to  decide  on  the  rights  of 
the  parties:  it  is  unnecessary  I  should  do  so.  But  I 
entertain  very  serious  doubt  as  to  whether  the  Ftc«- 
Chancellor  has  come  to  a  right  conclusion  upon  the 
provisions  of  this  act  of  Parliament. 

In  a  case  where  a  company  is  acting  clearly  beyond 
the  powers  of  their  act  of  Parliament,  the  Court  will  not 
hesitate  to  restrain  them  by  injunction,  and  to  keep 
them  within  the  Umits  of  the  powers  which  the  act  of 
Parliament  has  conferred  upon  them.  If  it  be  a  matter 
of  doubtful  construction,  also,  the  Court  may  interfere 


Brocklebakk 
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taking  care  that  the  parties  have  the  opportunity  of  1847* 

having  their  legal  rights  decided  in  a  court  of  law. 
Then  the  Court  either  tells  them  to  ascertain  their  legal 
rights  and  abstains  from  interfering,  or  it  interferes  by    _,. 

vyHITSHAYEK 

injunction  in  the  meantime,  according  to  the  circum-  Junction 
stances  of  the  case,  the  degree  of  doubt  that  may  exist  Railway  Co. 
on  the  question  of  law,  and  also  the  comparative  injury 
which  may  be  inflicted  on  one  side  or  the  other,  if  the 
injunction  is  granted  or  refused.  All  those  are  subjects 
for  consideration  in  the  question,  whether  there  should 
be  an  injunction  or  not  in  the  first  instance.  Another 
ingredient  which  is  not  to  be  lost  sight  of,  is  the  con- 
duct of  the  parties  themselves. 

If  it  rested  simply  on  the  construction  of  the  act,  I  pro- 
bably should  not  much  hesitate  as  to  what  course  I  should 
adopt.  But  then  I  have  to  consider  that  this  company 
never  commenced  raising  this  question  till  the  month  of 
March ;  that  they  m^e  their  station  above  a  year  ago ; 
that,  from  the  expiration  of  that  year  to  the  month  of 
March,  they  never  attempted  to  take  possession  of  this 
piece  of  land  for  the  purpose  of  the  station,  although, 
when  they  formed  their  present  station,  they  had  the 
power  to  obtain  more  land  if  they  thought  it  necessary : 
but  they  did  not  think  it  necessary ;  and  so  they  couti- 
naed  satisfied  with  what  they  had  got,  until  the  month 
of  March  last  They  certainly  were  in  no  great  hurry 
to  proceed ;  for,  though  their  powers  were  to  expire  in 
three  or  four  months,  and  they  were  bound  to  give  a 
month's  notice  before  anything  was  done,  and,  after 
that,  it  was  to  stand  over  for  communication  with  the 
proprietor,  and  another  month  was  to  intervene  before 
they  went  to  a  jury,  they  actually  did  nothing  from  the 
6th  of  March  until  the  18th  of  May.  They  say  that 
there  was  a  difficulty  in  getting  the  opinion  of  the 
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1847.  valuers.     That  might  or  might  not  be  an  expedient 

'        "'        '  step ;  but  it  was  quite  clear  that,  after  the  expiration  of 

BaocKLEBANK  ^^^  ^^^  month,  they  had  to  proceed  adversely;  be- 

^.        '  cause  the  proprietor  took  no  notice  whatever  of  their 
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Junction  ^^^  communication.  And  they  might  have  gone  on  so 
Railway  Co.  as  to  have  brought  themselves  within  a  reasonable  time, 
even  if  they  had  been  taking  measures  to  ascertain  the 
value  of  the  property  in  the  meantime.  Instead  of 
which,  from  the  month  of  March  to  the  18th  of  Miqri 
nothing  was  done.  From  the  18th  of  May  to  the  19th 
of  June  was  a  necessary  interval.  I  am  not  accurately 
informed  whether  any  time  was  lost  from  the  19th  of 
June  to  the  time  when  the  question  came  before  a  jury. 
But  the  result  was  that,  owing  to  the  delay  which  had 
taken  place,  the  period  when  the  powers  of  the  act  were 
to  expire,  arrived  before  the  jury  had  given  their  ver- 
dict. That  raises  a  question  about  which  I  give  no 
further  opinion  than  what  I  have  already  expressed; 
but  it  is  the  question  between  the  parties,  whether,  th6 
act  of  Parliament  having  said  that,  at  that  period,  their 
power  of  purchasing  and  taking  lands  shall  expire,  they 
are  prevented  or  not  from  going  on  to  complete  the 
purchase  of  the  land,  for  the  purchase  of  which  they 
gave  notice  so  early  as  the  month  of  March. 

If  I  were  to  dissolve  the  injunction  absolutely,  that 
legal  question  would  be  to  be  disposed  of;  because  th^ 
the  company  would  take  the  course  they  are  obliged  to 
adopt.  They  would,  under  the  provisions  of  the  act  of 
Parliament,  pay  the  amount  which  the  jury  have  as- 
sessed, into  the  Bank,  and  they  would  obtain  possession 
of  the  land  in  the  way  provided  for  by  the  act.  If  their 
powers  for  that  purpose  remain,  they  would  be  justified 
in  so  doing,  and,  as  far  as  they  were  conoemed,  they 
would  incur  no  further  responsibility.    If,  on  the  other 
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hand,  it  should  turn  out  that  they  were  not  authorised  1^47. 

in  the  course  proposed  to  be  pursued,  why  then  they  ' 

would  incur  great  responsibilities,  and  they  necessarily  Rocklebank 

would  incur  crreat  expenses,  all  of  which  must  be  thrown  .,, 

WHiTEHAVJBIf 

away.  They  would  be  liable  to  a  veiy  large  amount  of  Jdnctioit 
damages,  to  the  Plaintiff,  for  the  injury  which  he  might  Hailwat  Co« 
sustain  in  consequence  of  his  property  (the  possession 
of  which,  he  states,  is  extremely  valuable  in  his  busi- 
ness) having  been  taken  possession  of  by  the  company. 
Again,  the  Plaintiif  makes  the  case  that  he  is  now  em- 
ployed building  ships  in  this  yard;  he  says  that  his 
trade  would  be  materially  interfered  with,  if  not  de- 
stroyed, by  his  having  a  portion  of  his  shipbuildings 
yard  converted  into  a  railway  station.  I  think,  there- 
fore, that  there  is  no  balance  of  injury  which  would  arise 
from  the  one  course  or  the  other.  I  cannot  think  that 
any  very  pressing  evil  will  arise,  to  the  railway  com- 
pany, from  not  being  able  to  enlarge  their  station  before 
the  opinion  of  a  Court  of  law  can  be  obtained,  when  I 
find  that  they  had  no  notion  of  wanting  the  land  for  the 
purpose,  when  they  made  their  present  station  a  year 
ago ;  and  that  they  never  thought  of  enlarging  their 
station  until  the  month  of  March  last,  and  that,  when 
they  did  think  of  enlarging  it,  they  lost  so  much  time 
that,  if  they  had  not  lost  it,  the  opinion  of  the  Court  of 
law  would,  in  all  probability,  have  been  obtained,  so 
that  I  might  have  been  able  to  act  on  it  at  the  present 
moment.  I  think  that  the  inconvenience  of  this  ques- 
tion being  raised  on  the  eve  of  the  long  vacation,  is  very 
much  to  be  attributed  to  the  company.  I  think  that 
the  Plaintiff  may  sustain  great  damage  by  permitting 
the  company  to  take  possession  of  his  yard,  even  if  he 
is  ultimately  entitled  to  recover  it.  I  think  there  is  no 
corresponding  evil  likely  to  attach  to  the  company  from 
the  period  of  possession  being  postponed,  which,  if  they 
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are  rights  they  may  be  entitled  to.  All  this  woald  not 
be  of  weight,  if  the  question  was  entirely  free  from 
doubt  But  I  find  that  the  Vice-Chancellor  has  ex- 
pressed a  very  decided  opinion  that  the  company  has  no 
such  right  And,  although  it  would  be  my  duty  (if  I 
were  bound  to  decide  on  the  propriety  of  the  opinion  so 
expressed  by  the  Viee^Chancellor)  to  decide  that  pomt 
without  reference  to  the  opinion  of  that  learned  judge, 
when  I  am  weighing,  not  the  question  of  law  at  all,  bat 
the  expediency  of  postponing  the  period  of  decision  until 
the  opinion  of  a  Court  of  law  is  obtidned  in  November, 
1  cannot  help  thinking  that  I  am  justified  in  allowing 
the  opinion  of  the  Vice-chancellor  to  have  so  much 
weight  as  to  induce  me  to  think  that  there  is  a  reason- 
able probability,  at  least,  that  the  Court  of  law  may  be 
of  opinion  that  the  company  has  no  such  right  as  they 
claim. 


Weighing,  then,  the  question  whether  I  should  dis- 
solve the  injunction,  against  the  question  whether  I 
should  maintain  the  injunction,  giving  the  parties  leave 
to  go  to  a  Court  of  law  in  order  to  know  whether  the 
company  are  entitled  to  do  what  they  propose  to  do,  I 
think  that  the  preponderance  is  in  favour  of  continuing 
the  injunction,  on  a  case  being  directed  to  the  Court  of 
Common  Pleas  for  the  purpose  of  ascertaining  what  the 
legal  rights  of  the  company  are. 

There  can  be  no  difficulty  in  stating  the  case.  The 
facts  are  simple ;  and  the  question  turns  entirely  upon 
the  construction  of  the  act  of  Parliament 


Therefore,  I  shall  continue  the  injunction,  and  make 
the  usual  order  for  a  case  to  the  Court  of  Common 
Pleas. 


CASES    IN    CHANCERY. 

The  minutes  of  his  Lordship's  order  directed  the  fol- 
lowing questions  to  be  submitted  to  the  judges  of  the 
Common  Pleas : 
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First,  whether  the  verdict  of  the  jury,  under  the  cir-       Junction 
cumstances,  was  valid  for  the  purposes  of  the  act?  Railway  Co. 


Secondly,  whether  the  company,  under  the  circum- 
stances, had  power  to  pay,  or  the  Accountant-General 
to  receive  the  amount  of  the  money  awarded  by  the  jury, 
and  grant  a  certificate  as  provided  by  the  act,  after  the 
expiration  of  three  years  from  the  passing  of  the  act 

Thirdly,  whether,  by  payment  of  the  money  awarded, 
to  the  Accountant-General,  any  interest  in  the  lands  in 
question,  would,  under  the  circumstances,  be  vested  in 
the  company. 

Fourthly,  whether  the  company  could,  upon  the  re- 
fusal of  the  Plaintiff  to  deliver  possession  of  the  lands, 
issue  a  warrant  to  the  sheriff,  to  deliver  possession  of 
them,  after  three  years  from  the  passing  of  the  act. 

The  motion  to  stand  over  until  after  the  judges  should 
have  made  their  certificate,  and  the  injunction  to  be  con- 
tinued in  the  mean  time  and  until  further  order. 


The  matter  did  not  proceed  any  further,  in  conse- 
quence of  the  parties  having  come  to  a  compromise. 


Vol.  XV. 


XT  XT 


640  CASES    IN   CHANCERY. 


^^47 :  DOUGHTY  v.  SALTWELU 

19th  June.        ^j^ 
' '      1 HOMAS  NEALE  made  his  will  bearing  date  the 

Limtatum  hy     sist  of  Octobei  1807,  and  in  tlie  Ibllowmg  woidtf? 
nMrit  of  Ji«- 

W'll  "  First,  I  will  and  direct  that  all  my  just  debts,  fti- 

Construction.  ^^^  expenses^  and  the  charges  of  proving  this  my  i«ll, 

shall  b«  paid  and  discharged  with  all  convenient  speed 

JShed^'cJr.  ®^^^  ^y  ^*«cease;  and*  after  payment  thereof,  I  gift 

tain  houses  in  and  bequeath  mito  my  son,  Thomas  NtgUp  alL  those  my 

trust  for  his  leasehold  messuages  and  tenements^  numbcced  9,  4»  j^ 
crand-dauchter  .  .  _  1     • ,       i.  «^ 

Martha  for  her  ^>  '^>  ^>  ^>  ^^»  ^^^  ^^>  situate  on  the  north  side  of  inoii- 

separate  use  for  mouth-street,  in  the  parish  of  St.  Gites^ut^the^jPielikf  in 
her  d?ci,  hT  ^^^  ^^^'^^y  ^^  Middlesex,  and  ako  my  three  leasehold 
trust  to  apply      messuages  or  tenements  situate  ia  ERgit^tieet^  iak  the 

the  rents  for  the  parish  of  St.  Mary-le-bone,  in  the  said  county  of  Md^ 
mamtenance  of     _,  ,    , ,  ,  •  1  mi  »7-    »         i  » •    1    • 

her  children         alesex,  to  hold  to  the  said  Ihomas  Neale  and  his  heirs, 

then  living,  and,  upon  trust  thai  my  said  trustee  and  his  heifs^  do  and 
Tho^dd  alf  at-  ^^'  P^^  ^^*  ^^  otherwise  authorise,  permit,  and  soffei 
tain  twenty-         my  grand-daughter,  Martha  Cubitt,  to  receive  and  taka 

one,  in  trust  the  rents,  issues,  and  profits  of  the  said  three  messuafiw 
to  sell  and  di-  ,         ,  ,       •      ,^  i  n  •  ^  r 

vide  the  pro-       numbered  3,  4,  and  6,  in  Monmouthrstreet  aforesaid,  tree 

duce  amongst 

them  equally ;  and,  in  case  Martha  should  die  without  leaving 
issue,  to  divide  the  produce  amongst  such  of  the  testmdore  gwane^ 
children  thereinafter  named^  as  should  be  living  at  her  decease.  And 
the  testator,  by  three  separate  and  subsequent  clauses,  bequeathed 
other  houses  in  trust  for  his  grand-daughters  Charlottey  Sarah  and 
Harriett,  for  their  separate  use  for  their  lives,  and  repeated,  after 
each  clause,  *'  and,  after  her  decease  in  trust  for  the  issue  of  her 
body  in  the  same  manner  and  subject  to  t^e  same  condici«iui  and' 
limitations  as  hereinbefore  expressed  in  the  beq.uest  to  my  grands 
daughter  Martha"  In  a  subsequent  part  of  his  will,  he  declared 
that,  if  all  his  said  grand-daughters  should  die  without  leaving 
issue,  all  the  houses  mentioned  in  his  will  should  fall  into  the  re- 
sidue ol  his  estate. 

Charlotte  died  leaving  issue.     Harriett  died  without  issue. 

Held  that  the  houses  bequeathed  in  trust  for  her  went  over  to 
Martha  and  Sarah,  as  being  the  only  grandchildren  of  the  testator 
living  at  her  death. 
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bcm  all  incwnJbiDMioe^y  for  and  during  the  tarm  of  her 
natural  life,  exclusive  of  any  liusband  or  JiusbsKods  &he 
may  fiereafttf  mariiy,  and  o^ver  wiiioh  he  or  they  shall 
hvLwe  so  -coDteoly  nor  shall  the  fiame,  or  ^aay  f»art  thereof 
be  auhfect  or  Itaye  to  his  -or  their  'debts  or  eogagemeato 
in  anywise;  ^aad  I  direot  that  ii^  jeceipt  ordPQceipts,<rf' 
ny  mid  grand^ugfater,  Mmrtha  Cmbkt,  ahaM,  natwitiiH 
•tending  her  «^v«rture  and  ^hebher  ^he  sbaU  ibe  ^covert 
«r  sole,  be  a  good  and  sufficient  discbarge  and  diisQhwfges 
to  tny  said  tratftee  for  the  isame :  and  li'oia  land  ia^medi^ 
ately  BAi&r  the  deceaseaf  .my  aaid  grand'^aughter^  Mar^ 
Am  OubUt,  upon  tmst  that  imy  said  tmistee  or  .his  heii^ 
do  and  aball  pay^  apply^iand  dispase  of  tihe  rents,  issaes, 
and  profits  of  the  said  throe  ntessui^es  and  premises,  tfor 
and  towards  the  .maintenance,  .educatiQU,  ackd  benoftt'af 
all  and  «very  the  child  and  childiien  .of  my  aaid  griuod- 
daughter,  Muftha,  as  may  be  bv^ng  ^t  the  time  af  imr 
Aeoease,  until  they  shall  respeoti^y  attain  the  age  inS 
twentyHHue  yeaffs.;  and,  when  and  as  eaoh  child  «hall 
attain  the  :age  of  itwenfy-oneyeami:aneqttal  share  of  the 
Fsnts  te  be  paid  to  him  or  her  ^uitil  they  shaU  all  attain 
tiie  age  of  twenty->one  y!eafs-;  ^  \wibich  time  the  said 
tiisee  messuages  -and  ^premises  to  be  aold  ffor  the  best 
prioe  that  can  be  gotten  for  the  sam^  and  the  produoe 
thereof  divided  between  them  equally,  share  and  ahai^e 
alike;  andyincam my^aidgrand^dQUfflUerj Martha, shaU 
die  wkhtmt  leumng  anif  issue  cf  Jifir  body  hf^^ 
ieth  ihea  the  same  to  :goiaud. be  divided  egwdfy  amongU 
such  of  my  grandchildren  hmeinqfter  named  tOs^kaU^ 
lining  at  4he  time  of  her  decease,  And  lupon^ust  to  ^pay 
to,  or  olherwise  authorise,  pennit>  ^^nd  suffer  ^my  tgrand- 
daughter,(CAar/o^e  Cabitt^^to  receive  .and  take  theTents, 
issues,  and  tprofit^,  of  the  said  three  messuages  nurn^ 
hered  ^,  7,  and  8,  in  MonmoiUh-street  aforesaid,  free 
from  «11  •incumbrancjBa,  for  and  during  the  term  of  her 
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natural  life,  independent  of  any  husband  she  may  many, 
and  her  receipt  alone  to  be  a  sufficient  discharge ;  and, 
after  her  decease^  to  the  issue  of  her  bodjf  lawfully  begat' 
ten,  in  the  same  manner  and  subfeet  to  the  same  eonditioHS 
and  limitations  as  hereinbrfore  expressed  in  the  devise  to 
my  grandrdaughteTf  Martha.  And  upon  further  trust  to 
pay  to,  or  otherwise  authorise,  permit,  and  suffer  my 
grand-daughter,  Harriett  Cubiti,  to  receive  and  take  the 
rents,  issues,  and  profits  of  my  said  three  messuages  or 
tenements  numbered  9,  10,  and  11,  in  Manmouih-sireet 
aforesaid,  free  from  all  incumbrances,  for  and  during  the 
term  of  her  natural  life,  independent  of  any  husband  she 
may  marry,  and  her  receipt  alone  to  be  a  sufficient  dis- 
chai^e ;  and,  after  her  decease,  to  the  issue  of  her  bodg 
lawfully  begotten,  in  the  same  maxner  and  subject  to  tie 
same  conditions  and  limitations  as  are  above  expressed  m 
the  devise  to  my  said  grand-daughter,  Martha:  And  upon 
further  trust  to  pay  to,  or  otherwise  authorise,  permit,  and 
suffer  my  grand-daughter,  Sarah  Elizabeth  Metcalf  to 
receive  and  take  the  rents,  issues,  and  profits  of  my  said 
three  leasehold  messuages  and  premises  numbered  8, 16, 
and  17,  situate  in  JERgh'Street,in  the  parish  of  St.  Mary4t* 
bone  aforesaid,  free  from  all  incumbrances,  for  and  duriog 
the  term  of  her  natural  life,  independent  of  her  present 
or  any  future  husband  she  may  marry,  and  her  receipt 
alone  to  be  a  sufficient  discbarge ;  and,  after  her  decease, 
to  the  issue  of  her  body  lawfully  begotten,  in  the  same  man- 
ner and  subject  to  the  same  conditions  and  limitations  as 
are  above  particularly  expressed  in  the  devise  to  my  said 
grand-daughter,  Martha.  And  in  case  all  my  said  grand- 
children shall  happen  to  die  without  leaving  any  issue  law- 
fully begotten,  then  it  is  my  will  and  intention  that  all 
the  said  several  trust  messuages  shall  fall  into  the  resi- 
due of  my  estate,  and  go  to  my  residuary  legatee  herein- 
after named.    I  give  to  my  sister,  Susan  Warfidd,  the 
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sum  o{  60 1.  per  annum  for  and  during  the  term  of  her 
natural  life,  to  be  paid  her  by  my  residuary  legatee,  in- 
dependent of  her  present  or  any  future  husband,  and 
her  receipt  only  to  be  a  sufficient  discharge  for  the  same. 
I  give  to  Mr.  Thomas  Cubiti,  of  Paradise^treet,  in  the 
said  parish  of  St.  Mary'le-ione,  10  L  for  a  ring.  I  give 
to  my  son,  the  said  Thomas  Neale^  all  the  rest,  residue, 
and  remainder  of  my  real  and  personal  estate,  of  what 
nature  or  kind  soever  and  wheresoever,  after  payment  of 
the  incumbrances  thereon,  to  and  for  his  own  use  and 
benefit  for  ever;  and  I  appoint  my  said  son,  Thomas 
NealCf  sole  executor  of  this  my  last  will  and  testa- 
ment.'' 

The  testator  died  in  1816.  Thomas  Neale,  the  son, 
died  in  1833.  The  Defendant,  Saltwell,  was  his  exe- 
cutor. 

All  the  testator's  grand-daughters  named  in  his  will, 
married  after  his  death ;  and  all  of  them,  except  Har» 
rietty  had  children.  Charlotte  died  in  1828,  and  Har- 
riett in  1846.  Martha  and  Sarah  Elizabeth  were  the 
Plaintiffs  in  the  suit,  and  their  children  and  the  children 
of  Charlotte,  were  Defendants. 


1847. 
* . ' 

Doughty 

V. 

Saltwell. 


The  bill  alleged  that  the  Plaintiffs  were  advised  that, 
in  consequence  of  the  decease  of  Harriett  without  issue, 
the  three  houses  in  Monmouth-street,  numbered  9,  10, 
and  11,  or  the  proceeds  of  the  sale  of  them,  had  devolved 
upon  the  Plaintiffs,  absolutely,  as  tenants  in  common ; 
and  that  they  had  requested  Saltwell  to  assign  those 
houses  to  them  accordingly;  but  that  he  had  declined  so 
to  do  in  consequence  of  claims  to  the  houses  being  set  up 
by  the  children  of  the  Plaintiffs  and  of  Charlotteyand  also 
because  he  himself  claimed  some  interest  in  them  as  the 
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personal  representatire  of  Thowma  JNemk,  the  son.  Tkb 
bill  pnryed  tkat  ibe  tnuts  of  the  wiU  Might  he  < 
into  ezectftion  so  fbr  as  they  related  to  the  three  ! 
in  question,  and  that  the  rights  of  all  parties  thereto 
might  be  aseertaaaed  and  declared;  and,  partienfavij, 
that  it  might  be  declared  that,  in  the  erenta  that  had 
happened,  the  Plaiirti£b  were  entitled  to  those  houses^ 
abeolotely  as  tenavta  in  cobuoqob. 

SaUweUy  by  his  answer,  submitted  whether  the  testa- 
tor's will  contained  any  express  disposition  of  the  three 
houses  after  Harriet  fs  death  without  issue  ;  and  whe- 
ther, in  the  events  that  had  happened,  they  had  not 
fallen  into  the  residue  of  the  testator's  estate. 


The  children  of  the  Plaintifia  sabmitted  that,  aoceid- 

ing  to  the  true  construction  of  the  will  and  in  the  CfeaAs 
that  had  happened,  one  moiety  of  the  three  houses  or 
of  the  proceeds  of  the  sale  thereof,  belonged  to  the 
Plaintiff,  Martha^  for  her  life,  with  remainder  to  such  of 
her  children  as  should  survive  her,  as  tenants  in  com- 
mon, absolately ;  and  the  other  moiety,  to  the  Phuntifl^ 
Sarah  Elizahethy  for  her  life,  with  remainder  to  such  of 
her  children  as  should  survive  her,  as  tenants  in  eoomKXi 
absolutely ;  and,  if  that  was  not  the  true  construction  of 
the  will,  that  the  Defendants  took  some  other  estates  or 
interests  in  the  houses  or  the  proceeds  of  the  sale  there- 
of, the  nature  and  exto[it  of  which  they  submitted  to  the 
judgment  of  the  Court. 

The  children  of  Charlotte  subnitled  that»  according 
to  the  true  construction  of  the  will  and  in  the  events 
which  had  happened,  one-third  part  of  the  three  houses 
or  of  the  proceeds  of  the  sale  thereof,  belonged  to  the 
Plaintiff,  Martha^  for  her  life,  vnth  remainder  to  such  o 
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Jier  cfaildien  M  should  Mtvive  h^>,  ae  tenimtd  in  com- 
f&mi,  alMolatttly ;  another  third  to  Sarah  aad  sttoh  of  her 
diildren  aa  should  aurtive  her,  ilk  like  maimer ;  and  the 
rMiaimiig  third  to  the  Defendants  themseWes^  w  tenants 
in  conunon;  and  their  answer  concluded  in  the  same 
terms  as  the  answer  of  the  Plainti£b'  children. 


> , » 

DoUOHtY 

V. 
SOUTHWfcLt. 


Mr.  Biikell  and  Mr.  Prefcoit  WMie,  for  the  Plain- 
tiffis  said  that  the  question  WM,  what  was  the  efiect  of 
the  words^  '^in  the  same  manner  and  subject  to  the  same 
conditions  and  limitations  as  hereinbefore  expressed  in 
the  devise  to  my  grand<*daughter  Martha  ;**  and  they 
contended  that  the  testator  meant,  by  those  words,  that 
ibe  trust  declared  in  favour  oi  Harriett  and  her  issue, 
should  have  eV^ry  condition  and  limitation  appended  t6 
it»  that  Was  appended  to  the  trust  declared  in  fkvour  of 
Martha  and  her  issue;  and^  consequently,  tis  tiarriett 
had  died  without  leaving  issue  of  her  body  lawfully  be- 
gotten, the  three  houses  must  go  and  be  divided  equally 
amongst  such  of  the  testator^s  grandchildren  named  in 
Jlis  will,  as  were  living  at  her  decease.  They  cited  Ben- 
gough  y.Edridge{a)  to  shew  that  the  word,  <  hereinafter,' 
might  be  lead,  'herein/ 

Mr.  James  Parher  and  Mr.  Godfrey,  for  the  childrta 
of  the  Plaintiffs,  referred  to  the  clause,  "And  in  case  all 
my  said  grandchildren  shall  happen  to  die  without  leav- 
ing any  issue  lawiully  begotten ;"  and  said  that,  regard 
being  had  to  that  clause  as  well  as  to  the  words  of  re- 
ference, each  of  the  Plaintiffs  was  entitled  to  a  moiety 
of  the  three  houses  for  her  life,  with  remainder  to 
her  children. 


(a)  Anie,  Vol.  I.,  page  173. 
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Mr.  Amphlett,  for  the  children  of  Charlotte^  said  that, 
according  to  the  construction  contended  for  by  the  coun- 
sel for  the  Plaintiffs,  if  all  the  grand-daughters  but  one 
died  leaving  issue,  and  then  that  one  died  without  issue, 
the  houses  limited  in  trust  for  her  and  her  issue,  would 
fall  into  the  residue ;  but  the  testator  had  expressly  de- 
clared that  none  of  the  houses  mentioned  in  his  will 
should  fall  into  the  residue,  except  in  case  all  his  said 
grandchildren  should  happen  to  die  without  leaving 
issue  lawfully  begotten;  and,  therefore,  there  veas  an 
implied  cross  limitation  over  to  the  respective  grand- 
children and  their  issue:  Mackell  v.  Winter  (fi). 


Another  gentleman  appeared  for  Mr.  Saltwell,  the 
executor  of  Tfiomas  Neale,  the  son,  anil  said  that  the 
words  on  which  the  question  arose,  were,  'to  the  issue 
of  her  body  lawfully  begotten,  in  the  same  manner  and 
subject  to  the  same  conditions  and  limitations,'  not, 
^tffith  the  same  conditions  and  limitations;'  and  that 
what  the  testator  meant  by  those  words,  was  that  Har- 
riett and  her  issue  should  take  the  houses  numbered  9, 
10,  and  1 1,  in  Monmoutk-street,  in  the  same  manner  and 
subject  to  the  same  conditions  and  limitations  as  Jlfor- 
tha  and  her  issue  took  the  houses  numbered  3,  4,  and  5 
in  that  street. 

The  Vicb-Chancelloe: 

It  is  plain  that  the  word,  'issue'  means,  'children' 

throughout  the   will;    and,  in  my  opinion,  the  word 

'limitations'  means,  'limitations  over.'  But  I  do  not  see 

any  necessity  for  saying  that  the  word,  'hereinafter,'  is 


(ft)  3  Ves.  536. 


CASES    IN   CHANCERY. 

used  otherwise  than  in  its  correct  sense ;  for  the  testa- 
tor, after  having  named  all  his  four  grandchildren^  says: 
''  In  case  all  ray  said  grandchildren  shall  happen  to  die^ 
&c.,**  and,  therefore,  they  are  all, '  after  named.' 

In  order  to  arrive  at  the  true  construction  of  this  will, 
we  ought  to  read  it  as  if  the  limitations  of  the  three  first- 
mentioned  houses  in  Monmouth-street,  which  follow  the 
limitations  of  those  houses  to  Martha  and  her  children, 
had  been  expressly  repeated,  muiaiis  mutandis,  with  re- 
gard to  the  testator's  other  houses  in  that  street,  and  to 
his  houses  in  High^treet,  Mary-Mfone ;  and  then  we 
should  find  that,  if  either  Charlotte  or  Sarah  Elizabeth 
or  Harriett  died  without  leaving  issue,  the  houses  to 
which  the  one  so  dying  was  entitled  for  her  life,  were  to 
go  to  and  be  divided  amongst  such  of  the  testator's 
grandchildren  named  in  his  will  as  should  be  living  at 
the  time  of  her  decease.  Therefore,  as  Harriett  has 
died  without  leaving  issue,  and  Martha  and  Sarah  JEli" 
zabeth  were  the  only  grandchildren  of  the  testator  named 
iu  his  will  who  were  living  at  her  decease,  the  houses 
which  Harriett  was  entitled  to  for  her  life,  go  over  to 
Martha  and  Sarah  Elizabeth,  as  tenants  in  common. 
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1847. 

* V ' 

Doughty 
Saltwell. 


MEMORANDUM. 

Gilbert  v.  Cooper,  antS,  page  343,  and  Mason  v.  Wake^ 
man,  antS,  page  374,  have  been  reversed. 
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PRINCIPAL     MATTERS. 


ACCOUNT. 

A.  pUced  lys  som,  who  was  mucli  ad- 
dieted  to  mtemperance,  under  the 
eaie  of  B.,  a  relation  by  marriage, 
cud,  at  bis  death,  left  his  son  an 
annuity  of  500  /.  The  son  resided 
with  B.  for  several  years  after  his 
father's  destb,  and  until  a  few 
months  before  his  own  death.  B. 
always  accompanied  hitn  when  hef 
went  to  receive  his  annuity  from 
his  father's  executors,  and  he,  as 
soon  as  he  had  received  it,  handed 
it  over  to  B.  to  keep  for  hJm ;  and 
B.>  from  time  to  time,  gave  hdm 
small  sums,  and  paid  his  bills. 
Meld  that  B.  was  accountable,  in  a 
Court  of  Equity,  for  what  he  had 
received  from  the  son.     [Terry  v. 

iFacher] 447 

See  Parties,  2. — Taxation. 

ACCUMULATION. 

Tesliler  directed  the  income  of  cer- 
laEEQ  pofiions  of  a  trust-fund  to  be 
paid  to  A^  K,  C,  ftc,  for  their 
lives :  and,  on  the  death  of  the  sur- 
vivor of  them,  the  fund  to  be  sold 
and  the  proceeds  thereof,  and  also 


the  proceeds  which  should  have  aC' 
cumulated  in  respect  ihereofy  to 
be  divided  amongst  other  persons. 
Held  that,  though  there  were  accu- 
mulations of  the  income  of  the  fund 
whi(^  had  arisen  after  the  expira- 
tion of  twenty-one  years  from  the 
testator's  death,  the  case  was  not 
within  the  Thellusson  Act  (29  & 
30  Geo.  3,  c.  98).  [Corporation 
of  Bridgnorth  v.  CoUina]    -     538 


ADMINISTRATION. 

By  a  decree,  a  bill  was  dismissed  as 
against  A.,  one  of  the  defendants, 
and  he  was  to  be  paid  his  costs^  A 
bin  was  afterwards  filed  to  set 
aside  that  decree;  and,  A.  being 
dead,  letters  of  admimstration  li- 
mited to  the  purposes  of  the  suit, 
were  taken  out,  and  the  Ihnited  ad- 
ministrator was  made  a  party  to  the 
suit.  Held  that  A.  was  properly 
represented  for  the  purposes  of  the 
smt  bjr  virtue  of  those  letters  of 
administration.  [Davis  v.  Chan- 
ter] 300 

iSe^TEANSFSR  OF  StOCK  in  COUHT. 
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ADMINISTRATION  OF  AS- 
SETS. 
See  Costs,  9, — Jurisdiction,  1.— • 
Portions.  —  Real  Estates.  — 
Simple  Contract  Debts. 

AFFIDAVITS. 

Defendant  moved,  on  affidavits,  to 
dissolve  an  ex-parte  injunction. 
The  motion  stood  over  at  the  plain- 
tiff's request.  The  defendant  then 
filed  his  answer:  after  which  the 
plaintiff  filed  several  affidavits.  On 
the  motion  being  resumed,  those 
affidavits  were  held  to  be  inadmis- 
sible. IJFoodin  y.  Field]  -  307 
See  Amendment. 

AGREEMENT. 

K  an  agreement  consists  of  two  dis- 
tinct parts,  one  of  which  the  Court 
can  enforce,  but  not  the  other,  and 
a  bill  is  filed,  simply,  for  an  injunc- 
tion to  restrain  the  violation  of  the 
former  part,  the  Court  will  grant 
the  injunction,  notwithstanding  it 
would  not  enforce  the  agreement  in 
toto.     [Rolf e  Y.  Rolf e]  -     -       88 

See  Solicitor  and  Client,  2. 

ALIEN. 

Testator  devised  freeholds  and  lease- 
holds to  four  persons,  intending 
them  to  hold  the  same  in  trust  for 
an  alien,  and,  shortly  afterwards, 
informed  three  of  them  of  his  intent, 
and  those  three,  at  his  request, 
wrote  letters  to  him  acknowledging 
the  intended  trust.  Alter  his  death, 
a  suit  was  instituted  by  two  of  the 
devisees  against  the  other  two,  the 
alien,  the  testator's  next  of  kin  and 
the  Attomey-Greneral  as  represent- 
ing the  Crown,  to  have  the  rights 
of  the  parties  declared.  The  Court 
refused  to  make  any  declaration. 


except  that  the  lands  were  not  sub- 
ject to  any  trust.  [Bumeif  y.  Jfoe- 
dondld\      ------        6 

AMENDMENT. 

1.  Facts  occurred  after  a  petition  hu 
been  answered,  cannot  be  introduced 
into  it  by  amendment.  {Dcmhtfrt 
Y.EluHfrthy] 77 

2.  The  affidavit  required  by  the  670^ 
Order  of  May,  1845,  on  a  Epecal 
application  to  amend  an  infonnatioD, 
must  be  made  by  the  solicitor  to 
the  relators.  [Attomey'Gemeral  v. 
Wakeman\ 858 

See  Order  to  amend. 

ANNUITY. 

A  testator  gave  to  his  wife  an  an- 
nuity or  clear  yearly  rent-charge  of 
1,800  Ly  clear  of  all  iax€»  and  ie- 
ductioM.  Held  that  the  amraitj 
was  subject  to  property-tax.  [WJH 
V.  Wali] 518 

ANSWER. 

1.  If  a  defendant  submits  to  answer  i 
bill  that  is  not  demurrable,  he  must 
answer  it  fully,  notwithstanding  he 
denies  the  pluntiff's  title  and  sets 
up  an  adverse  one  in  himself. 
[Dott  V.  Hoyes]  -    -    -     -    872 

2.  If  a  bill  is  wholly  demurrable,  the 
defendant,  if  he  answers  it,  must 
ansverfuUy.  [Gattlandv.Tatmef] 

567 
See  Husband  and  Wipe,  5. — Im- 
pertinence. 

ANTICIPATION. 
A  marriage  settlement  directed  the 
trustees,  during  the  lady's  life,  to 
receive  the  income  of  the  settled 
property,  when  and  as  often  as  the 
same  should  become  doe,  and  to 
pay  it  to  such  person  or  persons  as 
she  might,  from  time  to  time,  ap- 
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point,  or  to  permit  her  to  receive  it 
for  her  separate  use ;  and  it  de- 
clared that  her  receipts,  or  the  re- 
ceipts of  any  person  or  persons  to 
whom  she  might  appoint  the  same 
;  after  it  should  become  due,  should 
be  valid  discharges  for  it.  Held 
that  the  lady  was  restrained  from 
anticipating  the  income  provided  for 
her.     [Field  y.  Evans]  -    -    375 

APPOINTMENT. 

1.  A  will,  in  order  to  be  a  good  ex- 
ercise of  a  power,  was  required  to 
be  sigrned  and  published  by  the 
donee,  in  the  presence  of  and  at- 
tested by  two  or  more  credible  wit- 
nesses. The  donee  made  a  will, 
which  was  signed  by  him  and  was 
attested  thus: — "We,  the  under- 
signed, attest  to  have  seen  the 
above  testator  sign  the  above  will.*' 
Held  that  that  clause  was,  in  effect, 
an  attestation  to  the  publication  as 
well  as  the  signature  of  the  will, 
and,  consequently,  that  the  power 
was  well  exercised.  [Bartholomew 
Y.Harris] 78 

2.  A  testatrix,  having  personal  pro- 
perty of  her  own  and  a  power,  un- 

,  der  her  father's  will,  to  appoint  a 
fiind,  by  deed  or  will,  amongst  her 
brothers  and  sisters,  after  directing 
her  debts  and  funeral  and  testament- 
ary expenses  to  be  paid  out  of  her 
personal  state,  and  giving  pecuniary 
legacies  to  persons  not  objects  of 
the  power,  and  a  portion  of  the 
fund  over  which  she  had  the  power, 
to  persons  who  were  objects  of  it, 
bequeathed  the  residue  of  her  per- 
sonal estate  after  payment  of  her 
debtSf  funeral  and  testamentary 
expenses  and  the  before-mentioned 
legacies,  to  two  persons  who  also 
were  objects  of  the  power.  Held 
that  the  residuary  clause  was  a  valid 


appointment  of  the  remainder  of 
the  fund  over  which  she  had  the 
power.     [  JElliott  Y.  JEUiott]    821 

APPOINTMENT   OF    NEW 
TRUSTEES. 
See  Trustees. 

APPORTIONMENT. 

A«,  on  his  father's  death,  became  te- 
nant in  tail  in  possession  of  estates, 
with  remainder  to  his  younger  bro- 
ther in  tail.  After  the  father's 
death,  a  suit  was  instituted,  on  be- 
half of  A.  and  his  younger  brother 
(both  of  whom  were  infants),  and  a 
receiver  of  the  rents  of  the  estates 
was  appointed.  The  younger  bro- 
ther was  made  a  party  to  that  suit, 
as  being  entitled  to  a  portion  out  of 
the  estates.  A.  died  under  twenty- 
one,  and  without  issue.  At  his 
death,  the  estates  were  held,  as  they 
had  been  ever  since  his  father^ 
death,  by  yearly  tenants  under 
parol  demises.  Held  that  A.'s  ad- 
ministratrix was  entitled  to  a  pro- 
portionate part  of  the  rents  which 
were  accniing  due  at  his  death. 
IKevill  Y.  Davies2    -    -  466 

ARTICLES  OF  SEPARATION. 

Articles  of  separation  between  John 
Wright  Henniker  Wilson  and  Mary 
Wright  Henniker  Wilson,  his  wife, 
provided  that  all  the  rents,  taxes, 
and  other  outgoings  in  respect  of 
certain  estates,  which  were  originally 
the  property  of  the  latter,  should  be 
paid  by  the  former  up  to  a  day 
named,  and  that,  after  that  day, 
they  should  be  paid  by  Mary  Wright 
Henniker  Wilson,  and  that  John 
Wright  Henniker  Wilson  should 
be  indemnified  ther^rom,  and  from 
all  the  present  debts  and  liabilities 
of  the  said  John  Wright  Henniker 


fisi 
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WilsofD.  Held  that,  as  ihe  words 
in  Italics  made  tbe  claose  incon- 
sistent widi  and  i<0pQgiiant  to  itself, 
thev  ought  to  he  disregarded. 
imhon  ▼.  Wihm]   ...    487 

ASSETS,  ADMINISTRATION 
OF. 
See  Costs,  9-— Portiovs. — Real 
EsTAxxs. ..- >SiMPUE   Contract 

DSBTS. 

ASSIGNEE. 
See  Debtor. 

ASSIGNMENT. 
A.  made  a  voluntary  assigmneid;  of  i 
turnpike  bonds  and  shares  in  com- 
panies, to  B.,  in  trust  for  liimself^ 
for  life,  and  after  his  death,  for  hisc 
nephew.  He  delivered  the  bonds 
and  sbares  to  B.,  but  did  not  ob-i 
serve  the  formalities  required,  by; 
the  Turnpike-road  Act  and  the! 
deeds  by  which  the  companies  were 
formed,  to  make  the  assignment; 
effectuiL  Held,  on  his  death,  that 
no  interest  in  either  the  bonds  or 
the  shares  passed  by  the  assign- 
ment, and  that  B.  ought  to  deliver 
them  to  hb  executors.  [Searle  v. 
Law'] 95 

ATTESTATION.  i 

See  Appointment,  1. 

ATTORNEY-GENERAL. 
!hi  a  suit  to  have  the  rights  of  the 
•parties  to 'the  property  in  question 
declared,  to  which   the  Attorney- 
General  was  a  defendant  as  repre-' 
scnting  the  Crown,  the  Court  re- 
fused to  give  the  Attorney-General 
bis  costs,  though  it  gave  all  the 
ofher  parties  their  costs  as'between 
solicitor  and  client.     [Bumey  v. 
Maedonald]  ------     6 

iS^  Costs,  2. 


BILL  OF  REVIEW. 

1.  Alter  decree  in  a  sint  ^^lunst  the 
heir  of  A^  the  plaint  petxtkmed 
for  leave  to  file  %  hSl  of  rev^, 
alleging  error  apparent  on  €be  &oe 
q£  the  decree,  and  also  that  Ihe 
plain^ff  had  cKscovered»  nnce  the 
bearing,  ihat  the  defiendant  was  the 
.executor  tjf  A.,  .and  that  at  was  es- 
sential to  the  establishment  of  the 
plaintiff's  rights,  to  bring  the  de- 
fendant ft>ef«re  iibe  Court,  in  his 
executorial  character.  Petition  ^ 
missed,  because  a  bOl  of  review  for 
error  -appaceot,  may  be  £led  without 
the  leave  of  the  Court;  anAbecause 
the  defendant  liad  *Atnitti«lj  in  his 
answer,  £hat  A.'8  w31  was  m  his 
possession.  [TrulookY.JRob^']  265 

2.  In  support  of  a  Inll  of  xeview  for 
error  in  a  decree,  the  pleadiqgs  in 
the  cause  cannot  be  referred  to. 
Nothing  can  be  looked  at  but  the 
decree  itself.    .[Ibid.']     -    -    277 

BOARDEES. 
See  Grammar-school. 

BONUS. 

For  several  years  prior  to  1B46,  an 
assurance  company  declared  balf- 
y early  dividends  ofSL'L  10s,  jaer  cent 
on  their  stock,  but,  in  that  year,  they 
declared  a  lialf-yearly  dwidend  of 
12/.  lOff.  percent.  Held  that  a  te- 
nant for  life  of  their  stock  was  en- 
titled to  the  whole  amount  of  that 
dividend.  [Price  v.  Andermm]  473 

BUBBLE. 
See  Jotnt-Stock  'GoifPAirT. 

CHARGES. 
See  Mkroer. 
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CHARITY. 

L  Tesfator  bequeathed  the  reatduc  of 
hh  personal  estate  to  his  eitecutors, 
ia  trust  for  the  establishment  or  in- 
stitaUon  of  a  charitable  receptacle , 
if  the  same  could  be  done,  for  fifty- 
&ar  poor  old  men ;  but  If  tio  such 
institution  could  be  conveniently 
established,  he  desired  that  the  resi- 
due ^uld  be  disposed  of  in  charita- 
ble donations,  of  6/,  each,  to  per- 
sons of  the  same  description.  Held 
that  the  bequest  was  tiv holly  void 
under  the  Statute  of  Mortmain. 
[Aiiomm/'Generai    y.     Hodpion] 

146 

2.  P.  BlimdeU,  by  Us  wlII  d^ted  In 
1599,  founded  m  J^^te  grammar' 
mk%Bly  for  one  hundred  and  Miy 
boya  boniy  or,  for  the  mosx  part,  be- 
fore tbeir  age  of  six  ye^is,  brought 
1^  in  the  town  or  parish  of  Tiver- 
ton ;  and  directed  tkat,  if  thai  num- 
ber ceikid  no4  be  filled  up,,  the  want 
B^"^'^  be  supplied  with  the  ckildten 
offo9ngMr9y  and  tho^/^re^er^ 
oi^  to  be  admkted  with  tli«  a^^iit 
and  allowance  of  such  ten  honse- 
heldera  of  the  town  m  ahoski  be 
AOfll  la  the  8«ib«dy-booki  of  ihe 
thea  qpieeft  aad  her  successor n ;  and 
that  thore  shouM  be  no  iK:holar,  at 
ihe  sdM>ol>  yaid^r  a  ^r^mt^at-^ekfi'  I 
Imr ;  and  alter  providing  that  therc> 
should  be  a  master  and  waher  for  the 
srhenl^  and  thai  their  ye^ir ly  salarie;^ 
should  be  59^.  and  twenty  m&rks  re- 
ifeetively«hewiUedUiat  they  should 
be  GonteDt  with  that  recompense, 
fntkeat  seekkif  or  exacting-  any 
merey  ekher  of  parent  or  children^  it 
bcaig;  hift  t^M^f^tiag  that  the  school 
should  be  a  fiee-ackool,  and  not  a 
school  of  exBdaon.  Held  thai  the 
tenoi^  <'  forcigiiers  and  children  of 
Ibreigners/'  meant  cliildren  ivho  had 
Bol  been  beniit  ot|»  for  the  mt^t  part^ 


before  the  age  of  six  yean,  brooght 
up  in  the  town  or  parish  of  TiTerton ; 
that  thoi^h  it  had  long  been  the 
practice  for  the  master  and  usher 
for  the  time  being  to  take  boarders, 
that  practice  ought  to  be  discon- 
tinued ;  that,  there  being  no  longer 
any  subsidy-bookfly  a  new  qualifica- 
tion ought  to  be  fixed  for  the  ten 
householders ;  that,  though  some  of 
the  trustees  of  the  charity-property 
resided  at  a  considerable  distance 
from  Tiverton,  they  ouffht  not  to  be 
removed,  notwithstanobng  the  tes- 
tator had  dirctted  thai  ^aoitieies  in 
thetmsteeship,  should  be  tuppliedby 
pereons  near  inhahlting ;  and,  there 
beinga  surplus  of  theinootoeef  the 
charikj-propertyy  that  the  salaries  of 
the  master  and  usher  d^ht  to  be  in- 
creased, and  that  the  jno|iiietf  of 
appcintB^  nore  usbersy  and  of  ex- 
tcadiBg  the  edncstioDof  the  sdiolars 
to  matters  of  adence  and  Iheratdre, 
indudmg  one  or  more  of  the  modem 
langoafos,  ought  to  be  refierred  to 
one  of  the  Masters  of  the  Court. 

193 

CBOSE  W  ACTION. 

Atrustse  forsakof  ateitator^s  eataleSi 
sold  pert  of  them  and  paid  the  pro- 
ceeds into  court.  A  party  entitled 
to  a  share  of  the  testator's  projperty, 
assigned  his  intercet  to  S.  by  way 
ef  mortgage;  and  S. gave  notice  of 
the  assignment  to  the  trestee^  but 
did  Bot  obtain  a  step  order.  The 
renudnder  of  the  tstaSee  wai  stfker- 
wards  sold  aosd  the  proceeds  paid 
inbe  court  noder  the  decree  in  &e 
suit.     Subse^nanily,  the  ttsigtor 

I  took  the  benefii  of  the  lnecft?ent 
Dditors'  Act.  HcMtiMt  the  netice 
given  to  tie  tmsteev  woe  Mflkssnt 
to  take  the  assigned  share  dnidf  the 
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order  and  disposition  of  the  assignor. 
[Matthews  y.  Oabb^    ...     51 

See  Election. — Voluntary 
Settlement. 

COMPETENCY. 

See  Witness. 

CONDITION. 

See  Waste. 

CONSTRUCTION. 

1.  Testator  bequeathed  all  his  per- 
sonal estate  to  A.,  subject  to  the 
payment  of  his  clebts  and  fimeral 
and  teitamentaty  expensesy  and, 
after  charging  his  real  estates  with 
the  payment  of  certain  legaciei  and 
annrntteSf  he  devised  them  to  B. 
Held  that  he  had  not  exempted  his 
personal  estate  from  the  payment  of 
the  legacies  and  annuities.  [Davies 
T.Ash/ard] 42 

2.  Bequest  to  testator's  daughter  for 
life,  and,  on  her  death,  to  the  testa- 
tor's son  and  his  children.  The 
son  had  no  child  at  his  father's 
death,  but  had  children  living  at  the 
death  of  the  daughter.  Held  that 
his  children  were  neither  joint-te- 
nants with  him,  nor  entitled  in  re- 
mainder after  lus  death,  but  that  the 
fund  belonged  to  him  absolutely. 
[Scott  V.  Scott]     ...     -     47 

3.  Testator  bequeathed  his  residuary 
estate  to  A.,  the  executor  and  trus- 
tee of  his  will,  with  a  gift  over  in 
case  of  the  death  of  A.,  so  that  he 
might  not  be  enabled  to  perform  the 
duties  thereby  required  of  him.  A. 
proved  the  will,  but  died  before  he 
had  fuUy  performed  the  trusts  of  it. 
Held  that,  by  merely  proving  the 
will,  he  entitled  himself  to  the  resi- 
due absolutely.  [Hollingsworth  v. 
Groiett] 52 


4.  Testator  gave  in  trust  to  his  bro- 
ther E.  the  remainder  of  his  pro- 
perty, of  whatsoever  kind,  to  assist 
him  to  bring  up,  educate^  and  pro- 
vide for  the  children  of  his  late  bro- 
ther, J.,  whom  he  named :  ^  When 
my  youngest  nephew  attains  his  age 
of  twenty-one  years,  it  is  my  ¥rill  that 
all  my  property  be  equally  divided 
amongst  my  nephews  or  their  law- 
ful issue,  share  and  share  alike;  the 
division,  however,  is  not  to  take 
place,  although  my  youngest  ne- 
phew have  attained  the  age  of 
twenty-one  years,  until  the  decease 
of  my  wife,  my  sister  J.,  and  my 
brother  E."  Held  that  the  mter- 
ests  of  the  nephews  were  not  contin- 
gent on  their  living  until  the  young- 
est of  them  should  attain  twenty- 
one,  but  vested  on  the  testator's 
death ;  and  that  the  word,  or^  was 
to  be  construed  conjunctively;  and, 
consequently,  that  the  nephews  took 
estates -tail  in  their  shares  of  the 
testator's  real  property,  and  abso- 
lute interests  in  the  shares  of  his 
personal  property.  [^Parkin  v. 
Kniffht] 83 

5.  Prior  to  the  passing  of  the  Act  for 
assimulating  the  currencies  of  Eng- 
land and  Ireland,  an  English  lady 
married  an  Irish  gentleman.  By 
their  settlement,  which  was  executed 
at  Bath  where  the  marriage  was 
solemnized,  it  was  recited  that  the 
gentleman  had  agreed  to  chaige 
certain  of  his  estates  in  Ireland 
with  the  payment  of  a  rent-charge 
of  1,000  /.  a  year  to  the  lady  for 
life,  in  case  she  should  survive  him: 
but  the  sum  secured  to  her  by  the 
deed  was  expressed  to  be  1,000/.  a 
year  sterling  lawful  money  oflre- 
land*  Held,  nevertheless,  that  she 
was  entitled  to  1,000  L  a  year  ster- 
ling.    [Cope  V.  Cope]     -     -     118 

6.  Testator  devised  all  his  estates  in 
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the  funds  of  England,  and  all  his 
manors,  messuages,  lands,  &c.,  both 
freehold,  leasehold,  and  copyhold, 
to  A.,  B.  and  C,  and  their  sons,  in 
strict  settlement,  and  ultimately  to 
his  own  right  heirs  for  ever,  and 
empowered  his  trustees  to  invest 
the  residue  of  his  personal  estate  in 
the  purchase  of  freehold  lands  in 
England,  and  to  convey  the  same 
to  such  of  the  uses  thereinbefore 
declared  of  his  manors,  messuages, 
lands,  and  premises,  devised  by  his 
will,  as  should.be  then  subsisting. 
A.  and  B.  died,  without  issue,  in 
the  testator's  lifetime.  C,  who 
was  his  heir-at-law  and  executor, 
was  living,  but  had  no  issue  male. 
The  testator's  next  of  kin  filed  a 
hill  against  C,  praying,  amongst 
other  things,  for  a  declaration  that, 
in  the  event  of  C.  dying  without 
leaving  issue  male,  the  Plaintiff 
would  be  entitled  to  the  testator's 
personal  estate.  A  general  demur- 
rer to  the  bill  was  allowed.  [De 
Beauvoir  v.  De  Beauvoir]   -     168 

7.  Testatrix  bequeathed  the  residue 
of  her  estate,  goods,  chattels,  and 
effects,  which  she  should  be  pos- 
sessed of,  interested  or  entitled  to 
at  her  decease,  to  trustees,  with 
very  special  directions  to  apply  the 
whole  of  the  income  thereof,  for  the 
benefit  of  her  daughter,  (who  was  a 
lunatic,)  for  her  life.  Held,  ne- 
vertheless, that  the  bequest  of  the 
residue  was  not  specific,  and  con- 
sequently, that  certain  leasehold 
houses,  which  formed  part  of  it, 
ought  to  be  sold  and  the  proceeds 
invested  in  the  Three  per  Cents. 
[Chambers  v.  Chambers]      -     183 

8.  Testator  g^ve  his  residuary  real 
and  personal  estate  to  trustees,  in 
trust  to  pay  the  rents,  interest  and 
dividends  thereof,  to  his  wife  for  her 
life,  and,  after  her  deeease^  to  sell, 

Vol.  XV. 


convert  into  money,  collect  and  get 
in  the  same,  and  to  pay  and  divide 
the  monies  to  arise  therefrom,  unto 
and  equally  between  and  amongst 
such  of  the  children  of  his  sisters 
Martha,  Fhebe,  Alice,  &c,  ax 
might  be  living  at  the  time  of  the 
decease  of  his  wife,  and  the  issue 
of  such  of  them  as  might  be  then 
deady  in  equal  shares  and  propor- 
iionSf  such  issue  only  to  take  the 
share  which  their  respective  parents 
would  have  taken  if  living;  pro- 
vided such  children  or  issue  should 
then  have  attained  twenty -one, 
otherwise  to  pay  to  them  the  inter- 
est of  their  shares  until  they  should 
attain  that  age,  and  then  to  pay 
them  the  principal.  The  testator's 
wife  survived  him.  Each  of  his 
sisters  had  several  children.  A 
child  of  Martha  died  before  the  tes- 
tator's wife,  leaving  children,  and 
one  of  those  children  also  died 
before  the  testator's  wife:  Held, 
nevertheless,  that  that  one  took  a 
vested  and  transmissible  interest 
in  the  testator's  residuary  estate. 
[Lyon  V.  Coward]  -  -  -  287 
9.  A  reversion  of  a  moiety  of  a  farm 
was  settled  on  a  marriage,  and  the 
trustees  were  empowered  to  sell  it 
when  in  possession;  and  the  in- 
tended husband  and  wife  covenanted 
that,  if  they  should  thereafter  ac- 
quire any  other  share  or  interest 
in  the  farm,  they  would  imme- 
diately thereupon  convey  the  same 
so  that  it  might  become  vested  in 
the  trustees  upon  the  trusts  and 
subject  to  the  powers  declared  of 
the  settled  moiety.  After  that 
moiety  had  fallen  into  possession, 
a  moiety  of  the  other  moiety  de- 
scended to  the  wife,  not  in  posses- 
sion but  subject  to  a  life  interest. 
Held,  nevertheless,  that  it,  as  well 
as  the  settled  moiety,  were  saleable 
zz 
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under  the  power.  IGilee  ▼•  Homes] 
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10.  Articles  of  separation  between 
John  Wright  Henniker  Wilson  and 
Mary  Wright  Henniker  Wilson, 
his  wife,  provided  that  all  the  rents, 
taxes,  and  other  ontgoingi  in  re- 
spect of  certain  estates,  which  were 
originally  the  property  of  the  latter, 
should  be  paid  by  the  former  up  to 
a  day  named*  and  that,  after  that 
day,  they  should  be  paid  by  Mary 
Wright  Henniker  Wilson,  and  that 
John  Wright  Henniker  Wilson 
should  be  indemnified  therefrom, 
and  from  aU  ike  present  debU  und 
liabilities  of  the  said  John  Wright 
Henniker  Wilson.  Held  that,  as 
the  words  in  italics  made  the  clanse 
inconsistent  with  and  repugnant  to 
itself,  they  ought  to  be  (tisregarded. 
IWilson  y.  WiUon]  ...    487 

11.  Testator  bequeathed  all  his  pro- 
perty in  the  Austrian  and  Russian 
funds,  and  also  that  vested  in  a 
Swedish  mortgage-security.  The 
testator,  at  the  date  of  his  will,  had 
several  sums  invested  on  different 
Swedish  mortgages.  Held  that  the 
bequest  was  not  void  for  uncer- 
tainty, but  that  all  the  sums  in- 
vested on  Swedish  mortgages  passed 
by  it-    [Richards  v.  Patleson]  501 

12.  Testator  gave  J.  P.  and  I.  P.  10  /. 
each  for  mourning,  and  100^  to 
J.  T.  N.,  his  executor,  for  the  trou- 
ble he  would  have  in  the  execution 
of  the  will.  By  a  codicil,  he  gave 
legacies  to  other  persons,  and  di- 
rected, that  if  they  or  any  other 
person  who  had  a  legacy  left  them 
by  any  will,  should  owe  him  any 
sum  or  sums  of  money  at  his  de- 
cease, it  should  be  considered  as 
part  of  their  legacy.  At  the  testa- 
tor's death,  J.  T.  N.  owed  the  tes- 
tor  4,000/.,  and  two  of  the  other 
legatees  ako  owed  him  sums  much 


greater  thaa  their  l^^aeiet.  Held 
Uiat  the  testator  intended  to  ranit 
thdr  debts,  as  well  as  to  gire  them 
their  legacies.  [Hyde  i.Neaie]^4 

18.  Testator  bequeathed  a  fund  in 
trust  for  his  wife  and  daughter 
for  their  lives  succeBsivdy;  with 
remainder  in  trust  for  the  children 
of  his  danghter;andif  at  her  death 
she  should  leave  no  child  living,  in 
trust  to  sell  the  fand  and  pay  A. 
and  B.  500^  each,  if  they  should 
bo  aHoe  at  that  ^une :  and  he  be- 
queathed the  remainder  to  and 
awum§  kis  koirs-mi^aWf  okmre  mi 
share  alike.  The  daughter  was 
the  testator's  h«r  at  his  death. 
She  died  a  spinster.  Held  that  her 
personal  representative  waa  entitled 
to  the  fund  as  part  of  her  assets. 
[Ware  Y.  BawloMdf]  -    -    -    588 

14.  Testator  bequeaUied  a  fbnd  in 
trust  for  his  next  of  kin  of  the 
surname  of  Crump  who  shoold  he 
living  at  the  decease  of  A.  B.  A 
lady  whose  maiden  name  was  Crump, 
was  the  testator's  sole  next  of  km 
at  A.  B.'s  death ;  but  she  married 
after  the  testator's  death,  and  then 
took  and  ever  afterwards  bore  her 
husband's  surname,  which  was  Car- 
penter. Held,  nevertheless,  that 
she  was  entitled  to  the  fund.  [Cor- 
penter  v.  Bott]    -     ...    606 

See  Anticipation. —  Family.— 
Grammar  -  school. —  Lvask. — 
Legacy. — ^Limitation  byWords 
OP  Reperence. —  Portions.— 
Residuary  Legatee. — Sayings. 
— Second  CousiNs,r— Survivor 
OR  Survivors. — Transfer  of 
Stock. — Vesting,  2. — Will, 


CONVERSION. 

I.  By  a  marriage  settlement,  real  es- 
tates were  conveyed  to  tmsteei  in 
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trust  to  sell  and  to  hold  the  pro- 
ceeds in  trust  for  the  husband  and 
wife  for  their  lives  successively,  re- 
mainder in  trust  for  their  children, 
remainder  in  trust  for  the  survivor 
of  the  husband  and  wife  absolutely. 
There  was  no  child  of  the  marriage. 
The  husband  survived  his  wife,  and 
after  her  death  consulted  his  so- 
licitors upon  his  rights  under  the 
settlement,  and  they  having  advised 
him  that  he  was  entitled  to  Uie  whole 
beneficial  interest  in  the  estates,  he 
got  possession  of  the  settlement,  and 
of  Uie  title-deeds,  and  remained  in 
possession  of  them,  and  also  of  the 
estates,  until  his  death.  Held  that 
thereby  he  declared  his  election  to 
take  the  estates  as  land.     [Davies 

Y.Ash/hrd] 42 

2.  Testator  gave  all  his  estate  and 
effects  of  what  nature,  kind  or  qua- 
lity soever,  after  payment  of  his 
debts,  funeral  and  testamentary  ex- 
penses, to  trustees,  their  heirs,  execu- 
torsy  &C.,  in  trust,  in  case  there 
should  not  be  sufficient  to  pay  the 
annuity  thereafter  given  to  his  wife, 
to  sell  all  his  real  and  personal  es- 
tate and  invest  the  proceeds  in  the 
funds,  and  out  of  the  dividends,  or 
the  rents  of  his  real  estate  until  the 
same  should  be  sold,  to  pay  his  wife 
an  annuity  of  800  /.,  and  after  pay- 
ing an  annuity  to  another  person,  to 
pay  the  residue  of  the  rents  and 
dividends  to  his  wife  for  her  life 
and  he  gave  all  the  rest  of  his  es- 
tate and  efiects,  after  payment  of  his 
debts,  legacies,  and  funeral  and  tes- 
tamentary expenses,  and  the  before- 
mentioned  annuities,  to  his  four  sis- 
ters, to  be  equally  divided  between 
them  share  and  share  alike ;  but,  if 
any  of  them  should  die,  before  their 
shares  should  become  due  and  pay- 
able, leaving  a  child  or  children, 
then  he  gave  the  share  of  such  of 


them  so  dying,  unto  such  child  or 
children.  The  testator  left  no  re« 
siduary  personal  estate;  and  the 
rents  of  his  real  estate  were  not 
nearly  sufficient  to  pay  his  wife's 
annuity.  But,  nevertheless,  the  real 
estate  remained  unsold  long  after 
her  death.  Held  that,  under  the 
circumstances,  it  was  to  be  con- 
sidered as  converted  into  personalty 
by  the  will.     [JFardY.Jrch]  389 

COPYHOLDS. 

By  a  local  act  [of  Parliament,  a  com- 
pany was  incorporated,  and  em- 
powered to  purchase  certain  lands ; 
and  all  persons  seised,  possessed  of, 
or  interested  in  those  lands,  were 
empowered  to  convey  their  right  and 
interest  therein  to  the  company,  in 
the  form  prescribed  by  the  act,  which, 
notwithstanding  some  of  the  lands 
were  copyhold,  was  adapted  to  the 
conveyance  of  freeholds  onlyt  A 
copyholder  used  that  form,  and, 
afterwards,  died,  without  having 
made  any  surrender  of  the  tenements 
comprised  in  it,  to  the  lord  of  the 
manor.  Held  that  the  company, 
being  a  corporation,  were  not  en- 
titled to  be  admitted  to  the  tene- 
ments, but  that  they  were  entitled 
to  have  the  customary  heir  of  the 
deceased  tenant  admitted ;  and  the 
Court  declared  that,  on  his  admit- 
tance, he  would  be  a  trustee  for  the 
company.  \_Grand  Junction  Canal 
Company  v.  Dimes]  402 

See  Seizure  quousque. 

COPYRIGHT  IN  MUSICAL 
COMPOSITIONS. 

The  copyright  in  musical  compositions 

is  more  extensively  protected  than 

the  copyright  in  dramatic  pieces. 

[Ruasell  Y.  Smith]     -    -    -     181 
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CORPORATION. 
By  a  local  act  of  Parliament,  a  com- 
pany was  incorporated,  and  em- 
powered to  purchase  certain  lands  ; 
and  all  persons  seised^  possessed  of, 
or  interested  in  those  lands,  were 
empowered  to  convey  their  right 
and  interest  therein  to  the  company 
in  the  form  prescribed  by  the  act, 
which,  notwithstanding  some  of  the 
lands  were  copyhold,  was  adapted 
to  the  conveyance  of  freeholds  only. 
A  copyholder  used  that  form,  and, 
afterwards,  died,  without  having 
made  any  surrender  of  the  tene- 
ments comprised  in  it,  to  the  lord 
of  the  manor.  Held  that  the  com- 
pany, being  a  corporation,  were  not 
entitled  to  be  admitted  to  the  tene- 
ments, but  that  they  were  entitled 
to  have  the  customary  heir  of  the 
deceased  tenant  admitted ;  and  the 
Court  declared  that,  on  his  admit- 
tance, he  would  be  a  trustee  for  the 
company.  [Grand  Junction  Canal 
Company  v.  Dimeg]  -  -  -  402 
See  Municipal  Corporation. 

COSTS. 

1.  In  a  suit  to  have  the  rights  of  the 
parties  to  the  property  in  question 
declared,  to  which  the  Attorney- 
General  was  a  defendant  as  repre- 
senting the  Crown,  the  Court  re- 
fused to  give  the  Attorney-General 
his  costs,  though  it  gave  all  the 
other  parties  their  costs  as  between 
solicitor  and  client.  [Bumey  v. 
Macdonald]   ------     6 

2.  Held,  that  in  taxing  the  costs  of  a 
suit,  which  were  to  be  paid  by  the 
defendant,  a  special  retainer  paid 
by  the  plaintiff  to  the  Attorney- 
General,  who  did  not  usually  prac- 
tise in  the  Court  of  Chancery,  ought 
to  be  allowed,  although  there  were 
no  special  circumstances  which  ren- 
dered the  employing  of  the  Attorney- 


General  necessary.      [NiehoU  v. 
Ha8lam'\ 49 

3.  A  defendant  to  a  bill  for  diacovery 
and  to  perpetuate  the  testimony  (^ 
witnesses,  is  entitled  to  his  costs  of 
the  discovery,  although  he  has  ex- 
amined witnesses  in  dhief.  [Sknue 
V,  Powell] 81 

4.  A  plaintiff,  whose  residence  was 
correctly  stated  in  the  bill,  ordered 
to  give  security  for  costs,  because 
he  had  frequently  changed  his  place 
of  abode  since  the  bill  was  filed. 
[Player  Y.  Anderson]     -     -     104 

5.  The  general  rule,  that  a  suit  can- 
not be  revived  for  costs,  remains  in 
force,  notwithstanding  the  1  &  2 
Vict  c.  110,  s.  18,  gives  the  effect 
of  judgments  to  decrees  and  orders 
of  courts  of  equity.  [Andrews  v. 
Lockwood]   .     -    -    -     158,  295 

6.  Exceptions  to  a  report  were  taken 
before,  but  were  set  down  for  argu- 
ment sifter  an  act  of  Parliament  came 
into  operation,  which  rendered  the 
question  raised  by  them  of  no  im- 
portance. Held  Uiat  the  exceptant 
must  pay  the  cost  of  them.  [IffM- 
minff  V.  Spiers]     -     -     -     -     551 

7.  Where  plaintiffs  sue  on  behalf  of 
themselves  and  others,  the  persons 
on  whose  behalf  they  sue  are  not 
liable  to  the  costs  of  the  suit  [Scott 
V.  PascaU] 559 

8.  Although  the  Court  allows  an  ob- 
jection fbr  want  of  parties,  at  the 
hearing  under  the  d9th  Order  of 
August,  1841,  it  will  not  order  the 
costs  of  the  proceeding  to  be  paid  to 
the  defendant,  but  will  reserve  them 
until  the  hearing  of  the  cause. 
[Lovell  y.  Andrew]    -    -     -    581 

9.  In  a  suit  by  a  residuary  legatee 
against  the  executor  of  the  will, 
the  testator's  estate  proved  insuf- 
ficient to  pay  his  debts.  Held 
that  the  plaintiff  was  entitled  to  his 
costs,  not  as  between  solicitor  and 
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client,  but  as  between  party  and 
party  only.  The  decision  to  the 
contrary  in  Burkitt  y.  Ransom^  2 
Coll.  536,  disapproved  of.  [Wes- 
ton  V.  Clowes]      -     -     -     -     610 

10.  After  a  creditor  had  commenced 
an  action  against  the  administratrix 
of  his  debtor,  a  decree  was  made, 
in  a  suit  by  the  next  of  kin  against 
the  administratrix,  for  the  admini- 
stration of  the  intestate's  estate,  and 
the  administratrix  gave  notice  of  it 
to  the  creditor.  He  then  gave  no- 
tice to  her,  that  he  should  proceed 
with  his  action,  unless  he  was  paid 
the  costs  of  it;  and,  the  costs  not 
being  paid,  he  delivered  his  decla- 
ration ;  whereupon  the  administra- 
trix appeared  to  the  action  and 
called  on  the  creditor  (who  was  out 
of  the  kingdom)  to  give  security 
for  the  costs  of  it.  The  Court,  on 
the  application  of  the  administra- 
trix, restrained  the  creditor  from 
proceeding  with  his  action,  but  gave 
him  all  his  costs  at  law  and  also 
the  costs  of  the  motion,  and  or- 
dered the  administratrix  to  bring 
the  intestate's  assets  into  Court. 
{Turner  v.  Connor]  -     -     -     630 

See  Counsel. — Lien. —  Mortga- 
gor AND  Mortgagee,  3. — Tax- 
ation.— Trust  Funds,  2. 

COUNSEL- 

A  party  beneficially  interested  in  a 
testator's  estate,  employed  counsel 
to  attend  for  him  before  the  Mas- 
ter, on  a  question  as  to  the  pro- 
priety of  allowing  certain  items  in 
the  executor's  discharge.  Held, 
notwithstanding  the  question  was 
one  of  considerable  difficulty,  that 
the  expenses  of  employing  counsel 
ought  not  to  be  allowed  in  taxing 
costs  as  between  party  and  party. 
[Ruuelly.NicholU]  -  -  151 
8ee  Costs,  1, 2. 


COUSINS. 

See  Second  Cousins. 

COVENANT. 

A.  being  seised  in  fee  of  a  house  and 
a  piece  of  open  land  near  to  ity  sold 
and  conveyed  the  house  to  B.,  and 
covenanted,  for  himself,  his  heirs, 
and  assigns,  with  B.,  his  heirs  and 
assigns,  that  no  building  whatever 
should,  at  any  time  thereafter,  be 
erected  on  the  piece  of  land.  He 
afterwards  sold  and  conveyed  the 
piece  of  land  to  M.  in  fee,  and  took 
a  covenant  from  him  in  the  terms 
of  that  which  he  himself  had  en- 
tered into  with  B.  The  house,  after 
divers  mesne  conveyances,  became 
vested  in  X.  in  fee ;  and  the  piece 
of  land,  after  one  mesne  convey- 
ance, became  vested  in  Y.  in  fee. 
Y.,  before  the  land  was  conveyed 
to  him,  had  notice  of  the  covenant  i 
but,  notwithstanding,  he  began  to 
build  upon  the  land.  The  Court,  at 
the  suit  of  X.,  restrained  him  from 
continuing  the  building.  [Mann 
V.  Stephens'] 377 

See  Agreement. 

CREDITOR. 

After  a  creditor  had  commenced  an 
action  against  the  administratrix  of 
his  debtor,  a  decree  was  made,  in 
a  suit  by  the  next  of  kin  against 
the  administratrix,  for  the  admini- 
stration of  the  intestate's  estate,  and 
the  administratrix  gave  notice  of  it 
to  the  creditor.  He  then  gave  no- 
tice to  her,  that  he  should  proceed 
with  his  action,  unless  he  was  paid 
the  costs  of  it:  and  the  costs  not 
being  paid,  he  delivered  his  de- 
claration; whereupon  the  admini- 
stratrix appeared  to  the  action  and 
called  on  the  creditor  (who  was  out 
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of  the  kingdom)  to  give  security 
for  the  costs  of  it.  The  Court,  on 
the  application  of  the  administra- 
trix, restrained  the  creditor  from 
proceeding  with  his  action ,  but  gave 
him  all  his  costs  at  law  and  also 
the  costs  of  the  motion,  and  or- 
dered the  administratrix  to  bring 
the  intestate's  assets  into  Court. 
[Turner  v.  Connor]  -     -    .    680 

See  Debtor  and  Creditor. 

CURRENCY. 
See  Sterling  or  Currency. 

DEBT. 

See  Debtor  and  Creditor. — 
Judgment  Debt. — Will,  19. 

DEBTOR. 

A.  filed  a  petition  in  the  Insolvent 
Debtors*  Court  with  a  view  to  ob- 
taining the  benefit  of  the  act. 
Shortly  afterwards  an  order  was 
made,  in  a  suit,  for  payment  of  a 
sum  of  money  to  her  out  of  Court. 
After  the  insolvent  court  had  made 
an  order  vesting  all  her  property 
in  the  provisional  assignee,  but  be- 
fore it  had  made  any  adjudication 
respecting  her,  she  died.  After 
her  death  a  creditors'  assignee  was 
appointed.  Held  that  notwith- 
standing there  had  been  no  adju- 
dication, the  assignee,  and  not  the 
administrator  of  A.,  was  entitled 
to  the  sum  in  court.  [Bruce  v. 
Charlton] 562 

DEBTOR  AND  CREDITOR. 

LA.  was  entitled  to  an  annuity 
which  was  secured  by  a  covenant 
and  by  an  assignment  of  leaseholds 
to  her,  in  trust  to  sell.  Held  that 
her  interest  under  the  deed  might 


be  made  arailable  under  1  ft  2 
Vict.  c.  no,  8.  ISy  for  payment  of 
a  judgment  debt  due  from  her. 
[Harris  v.  Daviion]  .  -  128 
2.  A.  claimed  a  debt  before  the  Mas- 
ter, in  an  administration  suit.  The 
executors  resisted  the  claim,  and 
the  Master  disallowed  it:  but  a 
suit  was  afterwards  instituted  in 
which  the  claim  was  established, 
and  liberty  was  given  to  A.  to  ap- 
ply for  payment  of  his  debt  in  the 
administration  suit.  Held  that,  as 
he  had  not  established  his  debt  in 
that  suit,  he  was  not  entitled  to  in- 
terest upon  it,  under  the  4l8t 
General  Order  of  August,  1841. 
[Davis  V.  Combermere]  -  894 

See  Creditor. — Debtor. — Judg- 
ment Debt. — Simple  Contract 
Debts. — Statute   of   Limita- 


tions. 


DECREE. 


1.  After  an  order  on  ftirther  direc- 
tions had  been  made,  which  con- 
tained a  declaration  as  to  the  rights 
of  the  plaintiff,  he  discovered  that 
A.  ought  to  have  been  made  a 
party  to  the  suit,  and  filed  a  sup- 
plemental bill  to  bring  him  before 
the  Court.  On  the  hearing  of  the 
supplemental  suit,  A.  objected  that 
the  declaration  was  erroneous  in 
law;  but  the  Court  said  that  the 
same  declaration  must  be  made 
in  the  supplemental  as  had  been 
made  in  the  original  suit;  for 
otherwise  the  record  would  be  in- 
consistent with  itself;  and  that  A. 
must  present  a  petition  of  rehear- 
ing.    [Jenkins  v.  Cross]  -     -     76 

2.  On  a  reference  to  the  Master  un- 
der a  decree,  all  the  evidence  re- 
ferred to  in  the  decree,  is  before 
the  Master.  Therefore,  a  party 
who  objects  to  the  draft  of  the 
Master's  report,  on  the  ground  that 
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it  is  not  warranted  by  Ae  evidence, 
is  not  bound  to  produce  office  co* 
pieM  of  the  defKwitions;  but  he 
ought,  previously,  to  notify  to  the 
Master  what  parts  of  the  evidence 
he  intends  to  rely  upon.  {^fFilson 
V.  Wilson] 487 

See  Creditor. 

DEED. 

See  Construction,  5. 

DEFENDANT. 

!•  Lord  P.  having  conveyed  his  es« 
tates  to  trustees  in  trust  to  raise 
money  for  payment  of  his  debts, 
and,  subject  thereto,  in  trust  for 
himself,  a  suit  was  instituted,  by 
one  of  his  creditors,  against  him 
and  his  other  creditors,  to  have  the 
trusts  of  the  deed  carried  into  ex- 
ecution. After  the  defendants  had 
answered  the  bill,  and  the  deeds 
relating  to  the  estates  had  been  dc* 
posited  in  the  Master's  office.  Lord 
JP.  died,  having  devised  the  estates 
to  his  nephew;  who,  afler  he  had 
been  made  a  defendant  to  a  supple- 
mental bill,  entered  into  a  treaty, 
with  an  insurance  company,  for  a 
loan  to  enable  him  to  pay  off  the 
debts  due  to  the  plaintiff  and  the 
other  parties  to  the  suit;  and,  after 
giving  them  notice  of  his  intention 
to  pay  them  off,  he  moved  that  all 
farther  proceedings  in  the  suit 
might  be  stayed,  and  that  he  and 
his  solicitors,  and  the  solicitors  and 
agents  of  the  insurance  company, 
might  be  at  liberty  to  examine  the 
abstracts  of  title  to  the  estates, 
with  the  deeds  in  the  Master's  of- 
fice, and  to  take  copies  thereof,  for 
the  purpose  of  verifying  the  title  to 
the  estates  and  effecting  the  loan; 
and  that,  for  the  same  purpose,  the 
plaintiff  and  two  of  the  defendants 


might  be  ordered  to  produce,  to 
him,  and  his  solicitors^  and  to  the 
solicitors  and  agents  of  the  insur- 
ance company,  all  deeds,  &c.  in 
their  custody  relating  to  the  es- 
tates.— Motion  refused.  [Darner 
y.EarlofPortarlington]  -  380 
2.  If  a  defendant  submits  to  answer 
a  bill  that  is  not  demurrable,  he 
must  answer  it  fully,  notwithstand- 
ing he  denies  the  plaintiff's  title 
and  sets  up  an  adverse  one  in  him- 
self.    [Bott  V.  Hoyes]  -     -     372 

5tfe  Answer. — Costs,  3. — Decree, 
1. — Examination  op  Defend- 
ant.— Infant,  1,  2. — New  Or- 
ders, 6. — Practice,  11. 

DEMURRER. 
See  Parties,  1. — Pleading,  5. 

DEVISEE  AND  NEXT  OF  KIN. 

A.,  on  her  father's  death,  became 
seised  of  real  estates  as  his  heir, 
and  entitled  under  his  marriage 
settlement  to  a  sum  which  the  trus- 
tees of  the  settlement  had  lent 
him  on  mortgage  of  the  estates. 
She,  by  a  deed  executed  shortly 
before  her  will,  charged  the  es- 
tates and  the  sum  secured  on  them 
with  an  annuity,  and  otherwise 
shewed  that  she  intended  the  mort- 
gage to  be  kept  on  foot,  for  the 
purpose,  at  least,  of  securing  the 
annuity.  By  her  will  she  devised 
the  estates,  afler  the  payment  of 
her  own  debts,  and  <{fter  her  fa- 
therms  chairs  should  hate  been  set* 
tied,  to  B.,  and  died  intestate  as 
to  her  residuary  personal  estate. 
Held  that,  as  against  her  next  of 
hin^  the  incumbrance  created  on 
the  estate,  by  her  father,  must  be 
considered  to  have  merged  in  it. 
[Swabey  v.  Swabetf]      -    -     106 
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DISCOVERY, 

1.  A  defendant  to  a  bill  for  discovery, 
and  to  perpetuate  the  testimony  of 
witnesses,  is  entitled  to  his  costs  of 
the  discovery,  although  he  has  ex- 
amined witnesses  in  chief.  [Shine 
Y.  Powell] 81 

2.  The  plaintiff  claimed  an  estate 
which  was  in  the  defendant's  pos- 
session, and  prayed  for  an  account 
and  payment  of  the  rents  received 
by  the  defendant,  and  for  a  disco- 
very of  all  the  documents  in  the 
defendant's  possession  relating  to 
the  matters  contained  in  the  bill. 
The  defendant  pleaded  the  instru- 
ment under  which  he  claimed,  to 
all  the  relief  and  to  so  much  of  the 
discovery  as  related  to  the  rents, 
and  answered  to  the  matters  which 
his  plea  did  not  purport  to  cover, 
and  set  forth  a  list  of  all  the  docu- 
ments in  his  possession  relating  to 
the  matters  in  the  bill,  except  such 
of  them  as  related  to  the  rents. 
Held  that  the  plaintiff  was  entitled 
to  a  discovery  of  those  documents 
also.     [Risibt/  v.  Riffby]   -     -     90 

DISSOLUTION  OF  PARTNER- 
SHIP. 

By  articles  of  partnership  between  A. 
and  B.  the  partnership  was  to  be 
dissolved  on  either  party  giving 
the  other  six  months'  notice.  A. 
gave  the  required  notice.  Held 
that  it  was  effectual,  notwithstand- 
ing B.  was  insane  when  it  was 
given.  [Robertson  v.  Lockie']  285 
See  Parties,  3,  4. 

DIVIDEND. 
See  Bonus. 

DOCUMENTS. 

See  Discovery,  2. — Production 

OF  Documents. 


ELECTION. 

1.  By  a  marriage  settlement,  red  es- 
tates were  conveyed  to  trustees  in 
trust  to  sell  and  to  hold  the  pro- 
ceeds in  trust  for  the  husband  and 
wife  for  their  lives  successively,  re- 
mainder in  trust  for  their  children, 
remainder  in  trust  for  the  survivor 
of  the  husband  and  wife  absolutely. 
There  was  no  child  of  the  mar- 
riage. The  husband  survived  his 
wife,  and  after  her  death  consulted 
his  solicitors  upon  his  rights  under 
the  settlement,  and  they  having  ad- 
vised him  that  he  was  entitled  to 
the  whole  beneficial  interest  in  the 
estates,  he  got  possession  of  the 
settlement,  and  of  the  title-deeds, 
and  remained  in  possession  of  them, 
and  also  of  the  estates,  until  his 
death.  Held  that  thereby  he  de- 
clared his  election  to  take  the  es- 
tates as  land.    [Daviee  v.  jiekford] 

42 

2.  A  testator  gave  a  legacy  to  his 
daughter,  a  married  woman,  on  con- 
dition that  she  should  relinquish 
her  claim  to  a  reversionary  ekoie  m 
action  under  his  marriage  settle* 
ment.  Qu.  whether  she  could  elect 
to  take  the  legacy  agunst  the  will  of 
her  husband.     [fFaU  v.  Wall]  518 

See  Conversion. 

ENJOYMENT  IN  SPECIE. 

See  Construction,  7. — Long  An- 
nuities. 

EQUITABLE  WASTE. 

Ornamental  timber  protected,  though 
the  mansion-house  had  been  pulled 
down,  and  the  bill  did  not  complain 
of  that   act.     [Morris  v.  Morris] 

505 

ESTATE  TAIL. 

See  Will,  8. 
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EVroENCE. 

1.*  Evidence  of  the  loss  of  a  deed,  and 
of  its  contents,  though  not  strictly 
formal,  held  to  be  sufficient.  ^Green 
y.  Bailey] 542 

2.  A  certified  copy  of  the  register  of 
a  death,  under  the  seal  of  the  Gene- 
ral Registry  Office,  accompanied 
by  an  affidavit  of  identity,  is  suffi- 

f  cient  evidence  of  the  death.  [Par- 
kinson  v.  Francis]      -     -     -     160 

3.  Evidence  as  to  the  heirship  of 
daughters.  [Hemming  v.  Spiers]  550 

4.  A  suit  was  instituted  by  A.  and 
B.,  two  of  the  guardians  of  the 
poor  of  a  parish,  on  behalf  of  them- 
selves and  the  other  guardians,  to 
enforce  payment  of  money  for  the 
benefit  of  the  parish.  Held  that 
S.  was  a  competent  witness  for  the 
plaintiff,  notwithstanding  he  was 
one  of  the  guardians  when  the 
suit  was  instituted,  and  was  inter- 
ested in  the  result  of  it  as  a  parish- 
ioner when  he  gave  his  evidence. 
[Scott  y.  Pascall]      -    -    -    559 

EVIDENCE  IN  THE  MASTER'S 
OFFICE. 

See  Decree,  2. 

EXAMINATION    OF   A    DE- 
FENDANT  AS  A  WITNESS. 

A.  filed  a  bill  against  B.  and  C. 
B.  was  the  principal  defendant, 
and  the  only  question  in  the  cause 
was  between  A.  and  him.  But 
the  Court  could  not  make  a  com- 
plete decree  without  an  account 
being  taken  as  between  A.  and  C. ; 
and,  as  A.  had  examined  C.  as  a 
witness  in  the  cause,  the  Court 
held  that  no  decree  could  be  made 
in  the  suit,  and  dismissed  the  bill ; 
but  without  prejudice  to  the  filing 
of  a  new  one.  [Champion  v.  Cham- 
pion]      101 


EXCEPTIONS. 

Exceptions  to  a  report  were  taken  be- 
fore, but  were  set  down  for  argu- 
ment after  an  Act  of  Parliament 
came  into  operation,  which  ren- 
dered the  question  raised  by  them 
of  no  importance.  Held  that  the 
exceptant  must  pay  the  costs  of 
them.     [Hemming  v.  Spiers]    551 

EXECUTOR. 

A  testator  bequeathed  all  his  pro- 
perty to  A.  upon  certain  trusts, 
(but  which  were  not  co-extensive 
with  his  interest  in  the  property), 
and,  by  a  clause  at  the  end  of  his 
will,  appointed  A.  executor  of  it. 
Held  that  A.  was  not  a  trustee  of 
the  interest  undisposed  of  for  the 
testator's  next  of  kin ;  but  was  en- 
titled to  it  beneficially.  [Mapp  v. 
Ellcock] 568 

See  Construction,  1,  3. — Plead- 
ing, 3. — Receiver,  2. 

EXONERATION  OF  PER- 
SONAL  ESTATE. 

See  Will,  3. 

FAMILY. 

Testator  gave  all  his  property,  both 
real  and  personal,  to  his  wife  for 
life :  <<  and,  after  the  death  of  my 
wife,  my  nephew  is  to  be  considered 
as  heir  to  all  my  property ;  but  I 
direct  that  whatever  portion  of  my 
property  may,  hereafter,  be  pos- 
sessed by  him,  shall  be  secured,  by 
my  executors,  for  the  benefit  of  his 
family."  Held,  taking  the  whole 
of  the  will  together,  that  the  testa- 
tor, by  the  word,  'family'  meant 
the  children,  but  not  the  wife  of  his 
nephew;  and  that  the  property 
ought  to  be  settled  on  the  nephew 
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for  life,  and  on  his  children  after 
his  death.     [IFkite  v.  Briffffs]   17, 

aoo 

FEME  COVERTE. 
A  marriage  settlement  directed  the 
tnistees,  during  the  lady's  life,  to 
receive  the  income  of  ihe  settled 
property,  when  and  as  often  as  the 
same  should  hecome  due,  and  to 
pay  it  to  such  person  or  persons  as 
she  might,  from  time  to  time,  appot  nt, 
or  to  permit  her  to  receive  it  for  her 
separate  use ;  and  it  declared  that 
her  receipts,  or  the  receipts  of  any 
person  or  persons  to  whom  she 
might  appoint  the  same  after  if 
should  become  due,  should  he  valid 
discharges  for  it.  Held  that  the 
lady  was  restrained  from  antici- 
pating the  income  provided  for  her. 
[Field  V.  Evans]  -     -     -     -     375 


FOREIGNERS. 

See  Grammar-school. 

FORFEITURE. 
See  Issue  devisavit  vel  nox. 

FRAUD. 

1.  The  defendants  projected,  dond 
Jide,  a  railway  in  Spain :  but,  before 
the  plaintiff  purchased  shares  in  it, 
they  knew  that  it  was  impractLca^ 
hie.  Held  that  the  plaintiff  was 
entitled  only  to  the  relief  which  he 
might  have  had  if  the  project  had 
been  a  bubble  ab  initio^  namely, 
to  be  repaid  his  purchase-mo tiev. 
[Harvey  y.  Collet t]  -     -     -     332 

9*  A.  and  B.  consented  to  postpone 
the  payment  of  5,000  /•  due  to  them 
from  C.,  in  consideration  of  C.  pro- 
curing and  giving  them  the  plain- 
tiff's guarantee  for  that  siun,  and 
Cf  at  the  same  time,  informed  A. 


and  B.,  that  the  plaintiff  was  his 
niece,  and  was  poasassed  of  eonsi* 
derable  property  ;  that  she  had  re- 
sided wiUi  Mm  for  some  time;  that 
he  had  been  her  guardian,  and  that 
she  had  been  of  age  for  about  a 
year  and  a  half.  Afierwardr  ano- 
ther arrangement  was  made  between 
A.  and  B.  and  C,  in  pursuance  of 
which  A.  and  B.  delivered  up  the 
guarantee,  and  C.  procured  and 
gave  them  the  plaintiff's  cheque  for 
3,000  L,  and  her  promissory  note 
for  1,200  /.,  as  securities  for  his  pay- 
ing them  those  sums.  The  Court 
granted,  and,  afterwards,  continued 
an  injunction,  restraining  A.  and  B. 
from  prosecuting  an  action  against 
the  plaintiff,  to  recover  the  3,000^1; 
and,  notwithstanding  they  had  ob- 
tained a  verdict,  it  refused  to  order 
the  money  into  court,  [MaUland 
v«  Irving]  ------    437 

FUND  IN  COURT. 
i9e«  Transfer  op  Stock  ik  Court. 

GRAMMAR  SCHOOL. 

P.  Blundell,  by  his  will,  dated  in  1599, 
founded  a  free  grammer-schoolj  for 
one  hundred  and  fifty  boys  bom, 
or,  for  the  most  part,  before  their 
age  of  six  years,  broufirht  up  in  the 
town  or  parish  of  Tiverton;  and 
directed  that,  if  that  number  could 
not  be  filled  up,  the  want  should 
be  supplied  with  the  children  of 
foreigners^  and  t\i09e  foreigners  only 
to  be  admitted  with  the  assent  and 
allowance  of  such  ten  householders 
of  the  town  as  should  be  most  in 
the  subsidy-books  of  the  then  queen 
and  her  successors ;  and  that  there 
should  be  no  scholar,  at  the  school, 
under  a  grammar  scholar  \  and  after 
providing  that  there  should  be  a 
master  and  usher  for  the  school. 
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and  that  their  yearly  salaries  should 
be  50  /.  and  twenty  marks  respect- 
ively, he  willed  that  they  should  be 
content  with  that  recompense,  with- 
out seeking  or  exacting  any  more, 
either  of  parent  or  children,  it  being 
his  meaning  that  the  school  should 
be  a  free-school,  and  not  a  school 
of  exaction.  Held  that  the  terms, 
**  foreigners  and  children  of  foreign- 
ers," meant  children  who  had  not 
been  bom,  or,  for  the  most  part, 
before  the  age  of  six  years,  brought 
up  in  the  town  or  parish  of  Tiver- 
ton ;  that  though  it  had  long  been 
the  practice  for  the  master  and 
usher  for  the  time  being  to  take 
boarders,  that  practice  ought  to  be 
discontinued ;  that,  there  being  no 
longer  any  subsidy-books,  a  new 
qualification  ought  to  be  fixed  for 
the  ten  householders ;  that,  though 
some  of  the  trustees  of  the  charity- 
property  resided  at  a  considerable 
distance  from  Tiverton,  they  ought 
not  to  be  removed,  notwithstanding 
the  testator  had  directed  that  va- 
cancies in  the  trusteeship  should 
be  suppUed  by  persons  near  in- 
habiting; and,  there  being  a  surplus 
of  the  income  of  the  charity-pro- 
perty, that  the  salaries  of  the  mas- 
ter and  usher  ought  to  be  increased, 
and  that  the  propriety  of  appointing 
more  ushers,  and  of  extending  the 
education  of  the  scholars  to  matters 
of  science  and  literature,  including 
one  or  more  of  the  modem  lan- 
guages, ought  to  be  referred  to  one 
of  the  Masters  of  the  Court.  [At- 
tomey-General  v.  Earl  of  Devon] 
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GUARDIAN. 

See  New  Orders^  3. 

GUARDIAN  AND  WARD. 
See  Fraud,  2. 


HEARING  OF  CAUSE. 

An  objection  for  want  of  parties  hav- 
ing been  allowed  at  the  hearing,  the 
plaintiffs  obtained  an  order  for  leave 
to  amend  by  adding  parties.  They 
did  not,  however,  amend,  but  again 
brought  on  the  cause  for  hearing, 
without  having  discharged  the  order, 
or  stated  on  the  record  why  they  had 
not  acted  upon  it.  The  Court  re- 
fused to  proceed  with  the  hearing. 
[Davis  V.  Chanter]      ...     93 

HEIR. 

If  an  heir  files  a  bill  stating  that  his 
ancestor's  will  was  duly  executed 
and  attested,  but  dies  before  the 
cause  is  heard,  leaving  an  infant 
heir,  the  will  must  be  proved.  [HoU 
lings  V.  Kirkby]    -     -     -     -     183 

2.  A  testator,  seised  of  large  real  es- 
tates, made  a  will  by  which  he  gave 
certain  benefits  to  his  daughter,  who 
was  his  heir  and  a  married  woman, 
and  declared  that  if  she  or  her  hus- 
band or  any  person  on  their  or 
either  of  their  ApAa//" should  dispute 
his  will,  or  if  any  proceedings  should 
be  taken  by  any  person  whomsoever 
by  any  possible  result  of  which  any 
estate  or  interest  could  be,  in  any 
way,  attainable,  by  his  daughter  or 
her  husband,  of  larg^er  extent  than 
was  intended  for  her  by  the  will, 
and  she  and  her  husband  should  not 
formally  disavow,  stay  or  resist  such 
proceedings  to  the  best  of  their 
ability,  then  he  revoked  the  bene- 
fits given  to  her.  The  testator  was 
the  subject  of  a  commission  of  lu- 
nacy when  he  made  his  will,  and 
continued  so  until  his  death.  In  a 
suit,  by  the  trustees  of  the  will,  to 
establish  it,  the  plaintiffs  proved 
that  the  testator  was  of  sound  mind 
when  ho  made  his  will ;  and  there 
was  no  evidence  to  the  contrary. 


666 


INDEX. 


Nevertheless,  the  Court  directed  an 
issue  devisavit  vel  non  to  be  tried, 
the  plaintiffs  to  be  plaintiffs  at  law, 
and  a  gentleman  (with  whom  the 
husband  had  entered  into  a  cove- 
nant, during  the  infancy  of  his  wife 
and  in  the  lifetime  of  her  father,  to 
make  a  settlement  of  any  estates 
that  she  might  thereafter  become 
entitled  to)  to  be  the  defendant  at 
law.     Cooke  Y.  Turner   -     -     611 

,  See  Construction,  6,  13. — Evi- 
dence, 3. 

HEIR  AND  NEXT  OF  KIN. 
See  Construction,  6,  13. 

HUSBAND  AND  WIFE. 

1.  Bill  against  a  husband  and  his  wife 
for  the  specific  performance  of  an 
agreement,  made  by  the  husband, 
for  the  sale  of  an  estate  to  the  plain- 
tiff. The  bill  alleged,  as  the  grounds 
for  making  the  wife  a  co-defendant, 
that  she  claimed  an  interest  in  the 
purchase-money,  and  had  taken 
forcible  possession  of  the  title-deeds, 
and  refused  to  part  with  them  un- 
less her  claim  was  satisfied.  The 
Court  held  that  she  was  improperly 
made  a  defendant,  and  allowed  a 
demurrer  by  her,  for  want  of  equity. 
[^Muston  Y.BracUhato]  -     -     192 

2.  By  a  marriage  settlement,  after  re- 
citing that  the  lady  was  entitled  to 
real  and  personal  property,  and  that 
it  had  been  agreed  that  she  should 
settle  it,  and  also  all  other  property 
to  which  she  might  become  entitled 
during  the  coverture,  upon  the  trusts 
thereinafter  mentioned,  all  her  then 
property  was  vested  in  trustees  in 
trust,  during  her  life,  to  pay  and 
appli/  the  income  to  such  person  or 
persons  as  she,  from  time  to  time, 
by  any  writing  or  writings  signed  by 
her,  should  appoint,  and,  in  default 


of  such  appointment,  to  her  for  her 
separate  use,  and,  after  her  death, 
to  pay  500/.  a  year  to  her  hushud 
for  his  life :  and  the  settlement  de- 
Glared  that,  subject  to  those  trusts, 
all  the  trust  property  and  all  the 
annual  produce  of  it  which  might 
remain  unapplied  at  her  death, 
should  remain  upon  the  trusts  there- 
inafter mentioned;  none  of  which 
were  for  the  benefit  of  her  hosband. 
The  trustees  received  the  income  of 
the  settled  property,  and,  with  the 
lady's  privity  and  acquiescence,  paid 
it  into  a  bank,  in  their  own  names, 
and  made  remittances  to  her  from 
time  to  time  as  she  required  money. 
She  and  her  husband  separated  soon 
after  their  marriage  ;  and  she  died 
in  his  lifetime.  At  her  death  888/. 
were  in  her  house,  and  a  balance  of 
2,049/.,  arisen  from  the  income  of 
the  settled  property  received  by  the 
trustees,  was  standing  to  their  credit 
in  the  books  of  the  bank.  Held 
that  the  husband  was  entitled  to  the 
888/.;  but  that  the  2,049/.  were 
subject  to  the  ultimate  trust  of  the 
settlement,  as  being  annual  produce 
remaining  unapplied  at  the  wife's 
death,     \j0hn9tone  v.  Lurnb']    308 

3.  A  lady,  tenant  for  life  of  an  estate, 
subject  to  a  condition  not  to  com- 
mit waste,  married ;  and,  during  the 
coverture,  her  husband  cut  and  sold 
timber  on  the  estate.  Held  (in  op- 
position to  the  doctrine  in  Lord 
Ormonde  v.  Kynnersley,  5  Madd. 
369),  that  the  condition  was  not  in 
the  nature  of  a  trust,  and,  conse- 
quently, that  neither  the  wife  nor 
her  estate,  but  the  husband  alone, 
was  answerable  for  the  waste. 
[Kingham  v.  Lee']      -     -     -     396 

4.  A  testator  gave  a  legacy  to  his 
daughter,  a  married  woman,  on  con- 
dition that  she  should  relinquish  her 
claim  to  a  reversionary  chose  in  ac' 
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Hon  under  bis  marriage  settlement. 
Qu.  whether  she  could  elect  to  take 
the  legacy  against  the  will  of  her 
husband.  IfFally.  fFaiq  -  513 
5.  A  husband  haying  obtained  leave 
to  answer  separately  from  his  wife, 
an  order  was  made,  on  the  application 
of  the  plaintiff,  that  the  wife  should 
answer  separately  from  her  husband. 
[Bray  v.  Akers]  ...     -     610 

IMPERTINENCE. 

After  a  plaintiff  has  set  down  a  cause 
to  be  heard  on  an  objection  for  want 
of  parties  raised  by  the  answer,  he 
cannot  refer  the  answer  for  imperti- 
nence.    [Lovell  V.  Andrew\     586 

INCOME  OR  CAPITAL. 
See  Bonus. 

INCUMBRANCES. 
See  Devisee  and  Next  of  Kin. 

INDIA  BONDS. 

The  Court  of  Chancery  has  jurisdic- 
tion to  restrain  the  India  Company 
from  paying  the  money  secured  by 
their  bonds  to  a  person  who  has 
wrongfully  obtained  possession  of 
them,  or  to  any  other  person  than 
the  lawful  owner  of  them.  [Glasae 
V.Marshall] 71 

INDIA  COMPANY. 
See  India  Bonds. 

INFANT. 

1.  An  infant  defendant,  on  attaining 
twenty-one,  discharged  the  solicitor 
who  had  acted  for  her  in  the  suit. 
Afterwards,  that  solicitor  was 
served  with  a  subpoena  for  her,  to 
hear  judgment.  He  returned  the 
subpoena  to  the  plaintiff's  solicitor, 
and  stated  at  the  same  time,  that 


the  defendant  had  come  of  age, 
and  that  he  was  no  longer  employed 
for  her.  Some  months  afterwards 
the  cause  was  heard,  but  without 
the  defendant  haying  been  seryed 
with  a  subpoena  to  hear  judgment, 
or  any  one  appearing  for  her  at  the 
hearing ;  and  a  decree  was  made  in 
which  she  was  described  as  an  in- 
fant. Held  that  she  was  entitled 
to  put  in  a  new  answer  to  the  bill. 
[Snow  Y.  Hole]    -     ...     161 

2.  After  an  infant  defendant  had  ap- 
peared, the  plaintiff  moved,  under 
the  32nd  Order  of  May,  1845,  that 
J.  S.,  a  solicitor,  might  be  appointed 
the  infant's  guardian,  to  answer  the 
bill  and  defend  the  suit.  Held  that, 
as  the  infant  had  appeared,  the  Court 
might  grant  the  motion  on  an  affi- 
davit, stating,  merely,  that  notice  of 
the  motion  had  been  served  on  the 
solicitor  who  had  entered  the  ap- 
pearance, after  the  expiration  of  the 
time  allowed  for  answering,  and 
more  than  six  days  before  the  hear* 
ing  of  the  motion.  [Cookson  v. 
Lee] 302 

3.  The  Court  has  no  jurisdiction  un- 
der 11  Geo.  4&  1  W.  4,  c.  65,  s. 
17,  to  lease  an  infant's  estates,  un- 
less the  infant  is  indefeasibly  seised, 
either  in  fee  or  in  tail,  in  possession. 
[Legh,  Ex  parte] '     -     -     -     445 

See  Heir. 

INFORMATION. 
See  Amendment,  2. 

INJUNCTION. 

I.  K  an  agreement  consists  of  two 
distinct  parts,  one  of  which  the 
Court  can  enforce,  but  not  the 
other,  and  a  bill  is  filed,  simply,  for 
an  injunction  to  restrain  the  viola- 
tion of  the  former  part,  the  Court 
will  grant  the  injunction,  notwith- 
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standing  it  would  not  enforce  the 
agreement  tn  toto.   [Rol/e  v.  Rol/e] 

88 
2*  Order  made  in  a  summary  way,  to 
restrain  a  person,  not  a  party  to  the 
suit,  to  whom  the  receiver  had  let  a 
farm,  part  of  the  estates  in  the 
cause,  from  removing  hay,  straw, 
&C.,  therefrom.  [Walton  v,  John- 
wn\ 852 

3.  A.  being  seised  in  fee  of  a  house 
and  a  piece  of  open  land  near  to  it, 
sold  and  conveyed  the  house  to  B., 
and  covenanted,  for  himself,  his 
heirs  and  assigns,  with  B.,  his 
heirs  and  assigns,  that  no  building 
whatever  should,  at  any  time  there- 
after, be  erected  on  the  piece  of 
land.  He  afterwards  sold  and  con- 
veyed the  piece  of  land  to  M.  in 
fee,  and  took  a  covenant  from  him 
in  the  terms  of  that  which  he  him- 
self had  entered  into  with  B.  The 
house,  after  divers  mesne  convey- 
ances, became  vested  in  X.  in  fee  ; 
and  the  piece  of  land,  after  one 
mesne  conveyance,  became  vested 
in  Y.  in  fee.  Y.,  before  the  land 
was  conveyed  to  him,  had  notice  of 
the  covenant  \  but,  notwithstand- 
ing, he  began  to  build  upon  the 
land.  The  Court,  at  the  suit  of  X., 
restrained  him  from  continuing  the 
building.    [Mann  v.  Stephens]  377 

4.  Thependency  of  asuit,in  the  Eccle- 
siastical Court,  to  have  a  probate  or 
letters  of  administration  recalled,  is 
not,  of  itself,  a  sufficient  ground  to 
induce  the  Court  to  grant  an  in- 
junction and  receiver  against  the 
personal  representative.  [Connor  v. 
Connor] 599 

See  Affidavits. — Fraud,  2. — 
India  Bonds. 

INSOLVENT  DEBTOR. 
A.  filed  a  petition  in  the  Insolvent 


Debtors'  Court,  with  a  view  to  ob- 
taining the  benefit  of  the  act. 
Shortly  afterwards  an  order  was 
made,  in  a  suit,  for  payment  of 
a  sum  of  money  to  her  out  of 
court.  After  the  Insolvent  Court 
had  made  an  order  vesting  all  her 
property  in  the  provisional  assignee, 
but  b^ore  it  had  made  any  adjudi- 
cation respecting  hery  she  died. 
After  her  death  a  creditors'  assignee 
was  appointed.  Held  that,  notwith- 
standing there  had  been  no  adjudi- 
cation, the  assignee,  and  not  the 
administrator  of  A.,  was  entitled  to 
the  sum  in  court.    [Bruce  v.  Charl- 

ton] 562 

See  Order  and  Disposition. 

INSUFFICIENCY, 
See  Answer. 

INTEREST. 

1 .  A.  claimed  a  debt  before  the  Master, 
in  an  administration-suit.  The  exe- 
cutors resisted  the  claim,  and  the 
Master  disallowed  it:  but  a  suit 
was  afterwards  instituted  in  which 
the  claim  was  established,  and 
liberty  was  given  to  A.  to  apply  for 
payment  of  his  debt  in  the  admini- 
stration-suit. Held  that,  as  he  had 
not  established  his  debt  in  that  suit, 
he  was  not  entitled  to  interest  upon 
it,  under  the  41st  General  Order  of 
August^  1841.  [Davis  v.  Comber' 
mere] 394 

2.  A  testator  made  a  settlement  on 
his  daughter,  who  was  adult,  and 
gave  her  a  legacy  by  his  will.  Held 
that  the  legacy  did  not  bear  interest 
from  the  death  of  the  testator,  but 
only  from  the  end  of  the  first  vear 
after  that  event.  [Wall  v.  Wall]  513 

See  Election.  —  Legacy,  3, — 
Mortgagor  and  Mortgagee, 
d. — Simple  Contract  Debts. 
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INTERROGATORY. 

The  last  interrogatory  for  the  exa- 
mination of  witnesses  expunged, 
and  the  deposition  to  it  suppressed, 
because  it  did  not  contain  the  words 
<•  or  either  of  them."  [Peacock  v. 
Kemof] 71 

ISSUE  CONSTRUED   CHIL- 
DREN. 

See  Will,  12. 

ISSUE  DEVISAVIT  VEL  NON. 

A  testator  seised  of  large  real  estates, 
made  a  will,  by  which  he  gave  cer- 
tain benefits  to  his  daughter,  who 
was  his  heir  and  a  married  woman, 
and  declared  that  if  she  or  her  hus- 
band or  any  person  on  their  or 
either  of  their  behalf  should  dis- 
pute his  will,  or  if  any  proceedings 
should  be  taken  by  any  person 
whomsoever  by  any  possible  re- 
sult of  which  any  estate  or  interest 
could  be,  in  any  way,  attainable,  by 
his  daughter  or  her  husband,  of 
larger  extent  than  was  intended  for 
her  by  the  will,  and  she  and  her 
husband  should  not  formally  dis- 
avow, stay  or  resist  such  proceed- 
ings to  the  best  of  their  ability, 
then  he  revoked  the  benefits  given 
to  her.  The  testator  was  the  sub- 
ject of  a  commission  of  lunacy 
when  he  made  his  will,  and  con- 
tinued so  until  his  death.  In  a 
suit  by  the  trustees  of  the  will,  to 
establish  it,  the  plaintiffs  proved 
that  the  testator  was  of  sound 
mind  when  he  made  his  will ;  and 
there  was  no  evidence  to  the  con- 
trary. Nevertheless,  the  Court  di- 
rected an  issue  devisavit  vel  non  to 
be  tried,  the  plaintiffs  to  be  plain- 
tiffs at  law,  and  a  gentleman  (with 
whom  the    husband  had  entered 


into  a  covenant,  during  the  infancy 
of  his  wife  and  in  the  lifetime  of 
her  father,  to  make  a  settlement  of 
any  estates  that  she  might  there- 
after become  entitled  to)  to  be  the 
defendant  at  law.  [Cooke  v.  Tur- 
ner^     .    - 611 

JOINT-STOCK  COMPANY. 

The  defendants  projected,  hondfide^  a 
railway  in  Spain  i  but,  before  the 
plaintiff  purchased  shares  in  it, 
they  knew  that  it  was  impractica- 
ble. Held  that  the  plaintiff  was 
entitled  only  to  the  relief  which  he 
might  have  had  if  the  project  had 
been  a  bubble  ah  initio^  namely,  to 
be  repaid  his  purchase  -  money. 
[Harvey  v.  Collett]  -    -    -     882 

See  Pleading,  5. — Railway  Com- 
pany. 

JOINTURE. 
See  Sterling  or  Currency. 

JUDGMENT  DEBT. 

1.  A.  was  entitled  to  an  annuity 
which  was  secured  by  a  covenant 
and  by  an  assigrnment  of  leaseholds 
to  her,  in  trust  to  sell.  Held  that 
her  interest  under  the  deed  might 
be  made  available  under  1  &  2 
Vict.  c.  110,  s.  18,  for  payment  of 
a  judgment-debt  due  from  her. 
[Harris  v.  Davison]  -     -    -     128 

2.  The  40th  section  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27) 
applies  to  a  case  in  which  a  judg- 
ment is  sought  to  be  enforced  against 
the  personal  estate,  as  well  as  to  a 
case  in  which  it  is  sought  to  be 
enforced  against  the  land  of  the 
debtor.    [U^atson  \ .  Birch]  -    528 

8.  A.,  a  creditor  of  a  person  deceased, 
filed  a  bill  on  behalf  of  himself 
alone  against  B.,  the  personal  re- 
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presentative  of  the  debtor,  and  C, 
who  had  in  his  possession  certain 
papers  belonging  to  the  debtor, 
on  which  he  claimed  a  lien  for  a 
debt  alleged  to  be  due  to  him  from 
the  deceased.  The  bill  prayed  for 
the  usual  accounts  of  the  deceased's 
estate,  and  that  it  might  be  applied 
in  a  due  course  of  administration ; 
that  A.  might  have  access  to  the 
papers;  and  that  the  amount  of 
C's  lien,  if  any^  might  be  ascer- 
tained and  paid.  The  decree  in  the 
cause  directed  an  account  to  be 
taken  of  A.'s  debt,  and  the  amount 
to  be  paid  out  of  a  fund  in  court ; 
and,  if  the  fund  should  be  more 
than  sufficient  for  that  purpose,  that 
what  should  be  found  due  to  the 
other  incmnbrancers  should  be  paid 
to  them :  but  it  did  not  direct  any 
account  to  be  taken  of  those  in- 
cumbrances: and,  accordingly,  the 
Master  took  an  account  of  A.'s 
debt  only.  After  it  had  been  paid, 
C.  presented  a  petition  in  the  suit, 
praying  for  an  account  of  what  was 
due  to  him,  and  for  payment  of  it 
out  of  the  remainder  of  the  fund. 
The  order  made  on  that  petition,  di- 
rected the  Master  to  inquire  and  state 
wlio  were  the  incumbrancers,  other 
than  A,9  re/erred  to  by  the  decree. 
Held  that  neither  the  institution  of 
the  suit,  nor  any  of  the  proceedings 
in  it,  prevented  the  Statute  of  Limi- 
tations from  running  against  C's 
claim.     [Ibid.'] 

JURISDICTION. 

1.  A  Scotchman,  by  a  testamentary 
instrument  in  the  Scotch  form,  be- 
queathed all  his  personal  estate  to 
trustees,  in  trust  to  pay  legacies 
and  annuities,  and  the  income  of 
the  surplus  to  A.  for  life,  and,  on 
A.'s  death,  to  invest  the  capital  in 


the  purchase  of  lands  in  Scotland. 
The  trustees  named  in  the  will 
having  disclaimed,  the  Court  of 
Session  appointed  new  trustees,  who 
as  well  as  A.,  and  several  of  the 
legatees  and  annuitants,  were  resi- 
dent in  Scotland.  A.  administered 
to  the  testator's  estate  in  England : 
and  filed  a  bill  in  Chancery,  against 
the  trustees,  for  the  usual  accounts 
of  the  testator's  estate  possessed 
by  them,  and  to  have  the  residue 
ascertained  and  secured.  The  trus- 
tees filed  a  cross  bill  for  an  account 
of  the  testator's  estate  in  England 
possessed  by  A.,  and  to  have  the 
residue  ascertained  and  paid  over 
to  them  upon  the  trusts  of  the  will 
The  Court  refused  to  relinquish 
its  jurisdiction  over  the  fund  in 
A.'s  hands,  and  directed  it  to  be 
paid  into  court,  and  to  be  invested 
in  consols,  and  the  dividends  to  be 
paid  to  A.  for  life.  \_Preston  v. 
Melmlle'] 85 

2.  The  Court  of  Chancery  has  juris- 
diction to  restrain  the  India  Com- 

3panyfrom  paying  the  money  secured 
by  their  bonds  to  a  person  who  has 
wrongfully  obtained  possession  of 
them,  or  to  any  other  person  than 
the  lawful  owner  of  them.  [Glaste 
V,  Marshall] 71 

3.  Order  made  in  a  summary  way,  to 
restrain  a  person,  not  a  party  to 
the  suit,  to  whom  the  receiver  had 
let  a  farm,  part  of  the  estates  in  the 
cause,  from  removing  hay,  straw, 
&Cn  therefrom.  [Walton  v.  John- 
son]       352 

4.  A  testator  died  seised  of  a  moiety 
of  a  plantation  in  Jamaica.  A.  and 
B.,  the  owners  of  the  other  moiety, 
granted  a  lease  of  it  to  the  trustee 
and  executor  of  the  testator's  will. 
He  died  before  the  lease  expired. 
After  his  death,  certain  persons  re- 
sident in  Jamaica  were  appointed 
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receivers  and  maDagers  of  the  tes- 
tator's estates,  in  a  suit  in  this 
country,  for  the  execution  of  the 
trusts  of  the  will ;  and  a  merchant 
in  London  was  appointed  consignee 
and  receiver  of  the  produce  of  the 
estates.  The  managers  and  re- 
ceivers took  possession  of  the  en- 
tirety of  the  plantation,  and  shipped 
the  produce  to  the  consignee,  but 
did  not  pay  A.  and  B.  any  rent. 
A.  and  B.,  though  not  parties  to 
the  suit,  petitioned,  in  it,  to  be  paid 
the  arrears  of  rent  due  to  them, 
out  of  the  funds  in  the  cause, 
which  had  arisen  from  the  balances 
paid  in  by  the  consignee.  The 
Court  directed  a  preliminary  in- 
quiry, with  a  view  to  granting  the 
prayer  of  the  petition.     {Neate  v. 

Pink] 450 

5.  The  Court  will  not  allow  a  re- 
ceiver's recognizance  to  be  put  in 
suit,  on  a  report  shewing  merely  that 
wmething  is  due  from  the  receiver. 
The  precise  amount  of  what  is  due, 
must  be  stated.  The  Court  has  no 
jurisdiction  to  order  the  personal 
representative  of  a  receiver  to  ac- 
count for  the  receiver's  receipts, 
without  a  bill  being  filed.  [Xim/- 
gater  v.  ChanneW]     -     -     -     479 

See  Infant,  8. — Real  Estates. 

LACHES. 

See  Vendor  and  Purchaser. 

LEASE. 
See  Infant,  3. 

LEASEHOLDS. 
See  Construction,  7. 

LEGACY  AND  LEGATEE. 
1.  Testator  bequeathed  all  his  per- 
sonal estate  to  A.,  subject  to  the 
payment  of  his  debts  and  funeral 
Vol.  XV. 


and  testamentary  expenses^  and, 
after  charging  his  real  estates  with 
the  payment  of  certain  legacies  and 
annuities,  he  devised  them  to  B. 
Held  that  he  had  not  exempted  his 
personal  estate  from  the  payment 
of  the  legacies  and  annuities.  [Da- 
vies  V.  Ashfard]   -     -     -     -       42 

2.  Bequest  of  8,000 1,  to  testatrix's 
daughter,  a  married  lady,  towards 
purchasing  a  country  residence: 
Held  to  be  an  absolute  bequest. 
[Knox  Y.  Lord  Hotham]  -     -     82 

3.  A  testator  made  a  settlement  on 
his  daughter,  who  was  adult,  and 
gave  her  a  legacy  by  his  will. 
Held  that  the  legacy  did  not  bear 
interest  from  the  death  of  the  tes- 
tator, but  only  from  the  end  of  the 
first  year  after  that  event.  [TFall 
V.  TFaiq 513 

4.  At  a  testator's  death,  J.  N.  owed 
him  4,000  /.,  but  claimed  to  be  en- 
titled to  it,  as  bequeathed  to  him 
by  the  will.  By  an  order  on  mo- 
tion, he  was  ordered  to  pay  the 
4,000 1,  into  Court  to  an  account 
intitled  "  The  Disputed  Legacy 
Account  of  J.N.,"  and  that  sum  was 
to  be  invested  in  stock,  and  the 
dividends  were  to  be  accumulated. 
At  the  hearing,  the  Court  decided 
in  favour  of  his  claim.  Held, 
nevertheless,  that  he  was  entitled, 
not  to  4,000  L  sterling,  but  only  to 
the  stock  and  the  accumulations, 
although,  owing  to  a  fall  in  the 
funds,  they,  together,  were  of  less 
value  than  4,000/.  [Hyde  v. 
Neate] 558 

5.  In  a  suit  by  a  residuary  legatee 
against  the  executor  of  the  will, 
the  testator's  estate  proved  insuffi- 
cient to  pay  his  debts.  Held  that 
the  plaintiff  was  entitled  to  his 
costs,  not  as  between  solicitor  and 
client,  but  as  between  party  and 
party  only.     The  decision  to  the 

TT 


672 


I   N   D    B    X. 


contrary  in  Burkitt  v.  Ransom^  2 
Coll.  536,  dUsapproved  of.  [  Wes- 
ton  V.  Clowes]  ...  -  610 
6.  Testatrix  gave  to  each  of  the  in- 
brothers  and  in-sisters  ybr  the  time 
being  resident  in  the  several  hos- 
pitals of  or  in  the  vicinity  of  Can- 
terbury, whose  yearly  income  should 
not  exceed  25  /.,  an  augmentation 
or  yearly  Increase  of  5 1,  for  ever. 
Held  that  the  bequest  was  void 
for  uncertainty,  principally  on  the 
ground  that  the  amount  of  the  fund 
to  be  appropriated  to  answer  the 
bequest  was  not  specified  by  the 
testatrix,  and  could  not  be  deter- 
mined.    IFlintY.  Warren^      626 

See  Construction,  14. — Will, 
20,  21. 

LEGACY  DUTY. 

A*  made  a  mortgage  in  fee  to  secure 
a  sum  lent  to  him  by  the  trustees 
of  his  marriage  settlement.  On 
his  death,  his  daughter  became  en- 
titled to  the  equity  of  redemption 
of  the  mortgaged  estate,  as  his  heir, 
and,  under  his  marriage  settlement, 
to  the  mortgage-money.  The  trus- 
tees then  conveyed  the  estate  to  her 
subject,  expressly,  to  the  equity  of 
redemption,  and  did  not  release  her 
father's  covenant  for  repayment 
of  the  money.  Afterwards,  she 
granted  an  annuity  to  M.,  and,  as  a 
security  for  it,  conveyed  the  estate 
and  assigned  the  money  to  a  trus- 
tee for  him.  By  her  will,  she  de- 
vised the  estate,  but  did  not  dispose 
of  her  personal  estate.  Held  that 
the  money  was  subject  to  probate 
and  legacy  duty.  [Swabey  v.  Swa- 
bey] 502 

LIEN. 
A  solicitor's  lien  for  costs,  is  not  con- 
fined to  deeds  and  papers,  but  ex- 


tends to  other  articles  delivered  to 
him  for  the  purpose  of  being  ex- 
hibited to  witnesses  on  the  trial  of 
an  action.  [FriiweU  ▼.  Kinsf]   191 

LIMITATION  BY   WORDS  OF 
REFERENCE. 

Testator  bequeathed  certain  houses  in 
trust  for  his  grand-daughter,  Mar- 
tha, for  her  separate  use  for  her 
life,  and,  on  her  decease,  in  tmst 
to  apply  the  rents  for  the  mainte- 
nance of  her  children  then  living, 
and,  when  they  should  all  afttam 
twenty-one,  in  trust  to  sell  the 
houses  and  divide  the  prodoce 
amongst  them  equally;  and,  in  case 
Martha  should  die  without  leaving 
issue,  to  divide  the  produce  amongtt 
9uch  of  the  testator's  grandckHdrtn 
thereinafter  namedy  aa  should  be 
lining  at  her  decease*  And  the  tes- 
tator, by  three  separate  and  subse* 
quent  clauses,  bequeathed  other 
houses  in  trust  for  his  grand- 
daughters Charlotte,  Sarah,  and 
Harriett,  for  their  separate  use  for 
their  lives,  and  repeated,  after  each 
clause,  <'  and,  after  her  decease,  in 
trust  for  the  issue  of  her  body  in 
the  same  manner  and  subject  to  the 
same  conditions  and  limitations  as 
hereinbefore  expressed  in  the  be- 
quest to  my  grand-daughter  Mar- 
tha." In  a  subsequent  part  of  his 
will,  he  declared  that,  if  all  his  said 
grand-daughters  should  die  without 
leaving  issue,  all  the  houses  men- 
tioned in  his  will,  should  fall  into 
the  residue  of  his  estate,  Charlotte 
died  leaving  issue.  Harriett  died 
without  issue.  Held  that  the  houses 
bequeathed  in  trust  for  her»  went 
over  to  Martha  and  Sarah,  as  being 
the  only  grandchildren  of  the  testa^ 
tor  living  at  her  death.  [Dcmghiy 
Y.SaltweU] 640 
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LIMITED  ADMINISTRATOR. 

By  a  decree  a  bill  was  dismissed  as 
against  A.,  one  of  the  defendants, 
and  he  was  to  be  paid  his  costs.  A 
bill  was  afterwards  tiled  to  set  aside 
that  decree;  and,  A*  being  dead, 
letters  of  administration  limited  to 
the  purposes  of  the  suit,  were  taken 
out  and  the  limited  administrator 
was  made  a  party  to  the  suit.  Held 
that  it  was  properly  represented  for 
the  purposes  of  the  suit  by  virtue  of 
those  letters  of  administration,  [pa- 
ns r.  Chanter]     ...    -    800 


LOCAL    ACT  OF  PARLIA- 
MENT. 

See  Copyholds. 

LONG  ANNUITIES. 

Testator  bequeathed  all  his  personal 
estate  to  trustees,  and  directed  them 
to  convert  it  into  money,  and  to  pay 
the  interest  to  certain  persons  for 
their  lives,  and  then  to  invest  the 
principal  in  the  purchase  of  lands ; 
it  being  also  understood  that  where 
his  money  or  personal  estate  might 
be  lying  on  undoubted  real  or  per- 
sonal security^  such  securities  might 
be  only  renewed  in  the  names  of  the 
trustees.  The  testator's  personal 
estate  consisted,  in  part,  of  long 
annuities.  Held  that  the  cestuis 
que  trust  for  life  of  the  personalty, 
were  not  entitled  to  receive  the 
long  ann\iities ;  but  that  they  must 
be  converted  into  consols.  [Pres- 
ton V.  Melville]      ....    35 


LORD  AND  COPYHOLDER. 

See  Copyholds. — Seizure  Quous- 

QUE. 


LOSS  OF  DEEDS. 

1.  A.  made  a  mortgage  to  B.,  and  de- 
livered to  him  the  title-deeds  of  the 
estate.  Some  years  afterwards,  A. 
gave  B.  notice  of  his  intention  to 
pay  off  the  mortgage  at  the  end  of 
six  months ;  but  did  not  pay  the 
money  until  after  that  time,  owing 
to  B.  not  having  offered  him  any 
indemnity  that  was  satisfactory  to 
him,  in  respect  of  B.  having  lost 
some  of  the  deeds.  B.  then  brought 
an  ejectment  for  the  estate ;  where- 
upon A.  filed  a  bill  to  redeem. 
The  Court  decreed  a  redemption, 
and  ordered  that  a  stmi  which  A. 
had  paid  for  interest  accrued  on  the 
mortgage-money  after  the  expira- 
tion of  the  six  months,  should  be 
repaid  to  him ;  that  B.  should  give 
him  an  indemnity  to  be  approved 
of  by  the  Master,  and  also  pay  the 
costs  of  the  ejectment  and  of  the 
suit.  [Lord  Midletony.  Eliot]   581 

2.  Evidence  of  the  loss  of  a  deed,  and 
of  its  contents,  though  not  strictly 
formal,  held  to  be  sufficient.  [Green 
▼.  Bailey] 642 

LUNATIC. 

See  Issue  devisavit  vel  non. — 
Partnership. 

MARRIAGE. 
See  Restraint  of  Marriage. 

MARSHALLING  ASSETS. 
Specialty  creditors  having  exhausted 
their  debtor's  personal  estate,  a  de- 
cree was  made  for  marshalling  his 
assets.  A  considerable  time  elapsed 
before  the  real  estates  could  be  made 
available  for  the  purposes  of  the  de- 
cree. Held  that  the  simple  contract 
creditors  were  not  entitled  to  have 
the  interest  which  would  have  ac- 
crued on  the  specialty  debts  if  they 
yy2 
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had  remained  unsatisfied,  as  well  as 
the  amount  of  the  personal  estate, 
raised  out  of  the  real  estates  and 
applied  towards  satisfaction  of  their 
debts.  [Cradoek  v.  Piper]  -  301 
See  Portions. 

MERGER. 

A.,  on  her  father's  death,  became 
seised  of  real  estates  as  his  heir, 
and  entitled  under  his  marriage  set- 
tlement to  a  sum  which  the  trustees 
of  the  settlement  had  lent  him  on 
mortgage  of  the  estates.  The  tes- 
tatrix, by  a  deed  executed  shortly 
before  her  will,  charged  the  estates 
and  the  sum  secured  on  them  with 
an  annuity,  and  otherwise  showed 
that  she  intended  the  mortgage  to 
be  kept  on  foot,  for  the  purpose,  at 
least,  of  securing  the  annuity.  By 
her  will  she  devised  the  estates, 
after  the  payment  of  her  own  debts, 
and  after  her  father^ 9  affaire  should 
have  been  eettledy  to  B.,  and  died 
intestate  as  to  her  residuary  per- 
sonal estate.  Held  that,  as  against 
her  next  of  kin,  the  incumbrance 
created  on  the  estate,  by  her  father, 
must  be  considered  to  have  merged 
in  it.     [Swahey  v.  Swabey]  -    106 

MONEY  PAID  INTO  COURT. 

At  a  testator's  death,  J.  N.  owed  him 
4,000  /.,  but  claimed  to  be  entitled 
to  it,  as  bequeathed  to  him  by  the 
will.  By  an  order  on  motion,  he 
was  ordered  to  pay  the  4,000 /.  into 
Court  to  an  account  intitled  '<  The 
Disputed  Legacy  Account  of  J.  N.," 
and  that  sum  was  to  be  invested  in 
stock,  and  the  dividends  were  to  be 
accumulated.  At  the  hearing,  the 
Court  decided  in  favour  of  his  claim. 
Held,  nevertheless,  that  he  was  en- 
titled, not  to  4,000^.  sterling,  but 
only  to  the  stock  and  the  accumu- 


lations, although^  owing  to  a  £dl  in 
the  funds,  they,  together,  were  of 
less  value  than  4,000^  [Hyde  v. 
Neate] 558 

MORTGAGE. 
See  Mergbr. 

MORTGAGOR  AND   MORT- 
GAGEE. 

1.  In  a  suit  to  redeem,  against  a  mort- 
gagee in  possession,  the  Court  will 
not  direct  the  Master  to  fix  and 
chai^  the  defendant  with  an  occa- 
pation-rent,  unless  the  plaintiff  al- 
leges and  shews,  not  only  that  the 
defendant  has  been  in  possession  of 
the  mortgaged  estate  and  in  receipt 
of  the  rents  and  profits  of  it,  but 
also  that  he  has  been  in  the  actual 
occupation  of  it  or  of  part  of  it— 
Semble.    \TruloekY.  Bobey]    265 

2.  In  a  suit  to  redeem  against  die  de- 
visee of  the  mortgage,  an  aeanmt 
of  the  rents  received  by  the  devisor, 
may  be  obtained,  without  his  being 
represented  on  the  record.  [TVic- 
lock  V.  Robey]      -     .     -     -     277 

d.  A.  made  a  mortgage  to  B.,  and  de- 
livered to  him  the  title-deeds  of  the 
estate.  Some  years  afterwards,  A. 
gave  B.  notice  of  his  intention  to 
pay  off  the  mortgage  at  the  end  of 
six  months;  but  did  not  pay  the 
money  until  after  that  time,  owing 
to  B.  not  having  offered  him  any 
indemnity  that  was  satisfactory  to 
him,  in  respect  of  B.  having  lost 
some  of  the  deeds.  B.  then  brought 
an  ejectment  for  the  estate;  where- 
upon A.  filed  a  bill  to  redeem. 
The  Court  decreed  a  redemption, 
and  ordered  that  a  sum  which  A. 
had  paid  for  interest  accrued  on  the 
mortgage-money  after  the  expira- 
tion of  the  six  months,  should  be 
re-paid  to  him;  that  B.  should 
give  him  an  indemnity  to  be  ap- 
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proved  of  by  the  Master,  and  also 
pay  the  costs  of  the  ejectment  and 
of  the  suit.  [Lord  Midlelon  v. 
Eliof] 531 

See  Devisee  and  Next  of  Kin. 

MORTMAIN. 

Testator  bequeathed  the  residue  of 
his  personal  estate  to  his  executors, 
in  trust  for  the  establishment  or 
institution  of  a  charitable  recep- 
tacle, if  the  same  could  be  done, 
for  fifty-four  poor  old  men;  but  if 
no  such  institution  could  be  conve- 
niently established,  he  desired  that 
the  residue  should  be  disposed  of 
in  charitable  donations  of  6  /.  each, 
to  persons  of  the  same  description. 
Held  that  the  bequest  was  wholly 
void  under  the  Statute  of  Mort- 
main .  [Attorney"  General  v .  Hodg^ 
9(m\ 146 

MOTION. 

Defendant  moved,  on  affidavits,  to 
dissolve  an  ex-part e  injunction. 
The  motion  stood  over  at  the  plain- 
tiff's request.  The  defendant  then 
filed  his  answer,  after  which  the 
plaintiff  filed  several  affidavits.  On 
the  motion  being  resumed,  those 
affidavits  were  held  to  be  inadmis- 
sible.    [Woodiny.  Field]   -     807 

MUNICIPAL  CORPORATION. 

Under  the  Municipal  Corporation  Re- 
form Act,  the  corporation  of  a 
city  ought  to  be  styled:  The 
Mayor,  Aldermen,  and  Citizens  of 
the  City.  [Corporation  of  Roches- 
ter v.  Lee]      376 

NEW  ORDERS. 

1.  A  party  beneficially  interested  in 
a  testator's  estate,  employed  coun- 
sel to  attend  for  him  before  the 


Master,  on  a  question  as  to  the 
propriety  of  allowing  certain  items 
in  the  executor's  discharge.  Held, 
notwithstanding  the  question  was 
one  of  considerable  difficulty,  that 
the  expenses  of  employing  counsel 
ought  not  to  be  allowed  in  taxing 
costs  as  between  party  and  party. 
[Russell  Y.  Nicholls]       -     -     151 

2.  If  a  cause  was  at  issue  before  the 
Orders  of  May  1845  came  into 
operation,  publication  in  it  does  not 
pass  either  under  the  111th  Order, 
or  by  giving  rules  according  to  the 
old  practice,  but  a  special  order  must 
be  made  for  the  purpose.  [Thomas 
Y.Lewis] 296 

3.  After  an  infant  defendant  had  ap- 
peared, the  plaintiff  moved,  under 
the  32nd  Order  of  May  1845,  that 
J.  S.,  a  solicitor,  might  be  ap- 
pointed the  infant's  guardian,  to 
answer  the  bill  and  defend  the  suit. 
Held  that,  as  the  infant  had  ap- 
peared, the  Court  might  grant  the 
motion  on  an  affidavit  stating, 
merely,  that  notice  of  the  motion 
had  been  served  on  the  solicitor 
who  had  entered  the  appearance, 
after  the  expiration  of  the  time  al- 
lowed for  answering,  and  more  than 
six  days  before  the  hearing  of  the 
motion.     [Cookson  v.  Lee]  -     802 

4.  All  the  trustees  named  in  a  will 
having  died,  a  bill  was  filed  by  one 
of  the  cestuis  (jue  trust  against  the 
others,  the  heir  of  the  trustee  who 
died  last,  and  certain  persons  who 
had  been  in  possession  of  the  es- 
tates, praying  for  an  account  of  the 
rents  received  by  those  persons,  for 
the  appointment  of  new  trustees, 
and  that  the  estates  might  be  con- 
veyed to  them  by  the  heir  of  the 
trustee  who  died  last.  Held  that 
the  cestuis  que  trust  who  were  de- 
fendants, had  been  rightly  served 
with  a  copy  of  the  bill  under  the 
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23rd  General   Order   of    August 
1841.     [Johnson  v.  Tucker]     485 

5.  If  a  bill  is  wholly  demurrable,  the 
defendant,  if  he  answers  it,  must 
answer  fully.  [Gattland  v.  Tan- 
ner]       567 

6.  At  the  hearing  of  an  objection, 
taken  by  an  answer  for  want  of 
parties,  the  defendant  is  not  at  li- 
berty to  contend  that  there  is  any 
defect  of  parties  in  addition  to  that 
stated  in  the  answer.  [Lovell  v.  An- 
drew]     581 

7.  Replication  ordered  to  be  taken  off 
the  file,  because  notice  of  the  filing 
of  it  was  not  given  on  the  day  on 
which  it  was  filed.  {Johnson  v. 
Tucker] 600 

jSfee  Amendment,  2. — Debtor  and 
Creditor,  2. — Objection  for 
Want  of  Parties. — Practice. 
— Service  of  Copy  Bill. 

NEXT  OF  KIN. 
See  Construction,  6,  13. — Devi- 
see AND  Next  of  Kin. 

NOTICE. 

A  railway  company  being  empowered 
by  their  act  to  take,  amongst  other 
lands,  a  close  belonging  to  the 
plaintiff,  gave  him  notice  of  their 
intention  to  take  a  certain  part  of 
it;  and,  more  than  a  year  after- 
wards, they  gave  him  notice  of  their 
intention  to  take  the  remainder. 
The  part  first  taken,  was  intended 
for  making  the  railway,  and  the  re- 
mainder, for  making  a  station,  both 
of  which  their  act  empowered  them 
to  make.  Held  that  the  power  of 
the  company  with  respect  to  the 
plaintiff's  close,  was  not  exhausted 
Dy  their  first  notice.  {Simpso7i  v. 
The  Lancaster  and  Carlisle  Rail- 
way  Company]      -     -     -     -     580 

See  Chose  in  Action. —  Coven- 
ant.— Creditor. — Injunction. 


— Mortgagor  and  Mortgagee, 
3. — Order  and  Disposition.— 
Railway  Company. 

OBJECTION  FOR  WANT  OF 
PARTIES. 

1.  At  the  hearing  of  an  objection, 
taken  by  an  answer,  for  want  of 
parties,  the  defendant  is  not  at  li- 
berty to  contend  that  there  is  any 
defect  of  parties  in  addition  to  that 
stated  in  the  answer.  [Lov^U  t. 
Andrew] 581 

2.  Although  the  Court  allows  an  ob- 
jection for  want  of  parties,  at  the 
hearing  under  the  d9th  Order  of 
August  1841,  it  will  not  order  the 
costs  of  the  proceeding  to  be  psud 
to  the  defendant,  but  will  reserre 
them  until  the  hearing  of  the  cause. 

\lhid,] 
See  Impertinence. 

OCCUPATION  RENT. 

In  a  suit  to  redeem*  against  a  mort- 
gagee in  possession,  the  Court  will 
not  direct  the  Master  to  fix  and 
charge  the  defendant  with  an  oc- 
cupation-rent, unless  the  plaintiff 
alleges  and  shews,  not  only  that  the 
defendant  has  been  in  possession  of 
the  mortgaged  estate  and  in  receipt 
of  the  rents  and  profits  of  it,  but 
also  that  he  has  been  in  the  actual 
occupation  of  it  or  of  part  of  it — 
Semble.     [Truloch  v.  Moley]   265 

"  OR"  CONSTRUED  «*  AND.** 

Testator  gave  all  his  property  to  his 
mother  for  life,  and  directed  that, 
at  her  decease,  it  should  be  divided 
amongst  his  three  sisters  or  their 
children,  in  such  proportions  as  she 
should  appoint.  The  mother  and 
one  of  the  sisters  died  in  the  tes- 
tator's lifetime.  The  deceased  sis- 
ter left  no  issue ;  but  one  of  those 
that  survived  had  children.     Held 
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that  "or"  must  be  read  "and ;" 
and  that,  under  the  circumstances 
of  the  case,  the  property  must  be 
considered  as  given  to  the  three 
sisters  and  their  children  in  equal 
shares.  [Penny  v.  Turner]  368 
See  Will,  8. 

ORDER  AND  DISPOSITION. 

A  trustee  for  sale  of  a  testator's  es- 
tates, sold  part  of  them  and  paid 
the  proceeds  into  court.  A  party 
entitled  to  a  share  of  the  testator's 
property,  assigned  his  interest  to 
S.  by  way  of  mortgage;  and  S. 
gave  notice  of  the  assignment  to 
the  trustee,  but  did  not  obtain  a 
stop  order.  The  remainder  of  the 
estates  was  afterwards  sold  and  the 
proceeds  paid  into  court  under  the 
decree  in  the  suit.  Subsequently, 
the  assignor  took  the  benefit  of  the 
Insolvent  Debtors'  Act.  Held, 
that  the  notice  given  to  the  trustee 
was  sufficient  to  take  the  assigned 
share  out  of  the  order  and  disposi- 
tion of  the  assignor.  [Matthews 
T.  Qabb] 51 

ORDER  TO  AMEND. 

An  objection  for  want  of  parties  hav- 
ing been  allowed  at  the  hearing, 
the  plaintiffs  obtained  an  order  for 
leave  to  amend  by  adding  parties. 
They  did  not,  however,  amend,  but 
again  brouffht  on  the  cause  for 
hearing,  wimout  having  discharged 
the  order,  or  stated  on  the  record 
why  they  had  not  acted  upon  it. 
The  Court  refused  to  proceed  with 
the  hearing.      [Davie  v.  Chanter'] 

93 
ORIGINAL  AND  SUPPLE- 
MENTAL SUIT. 

After  an  order  on  further  directions 
had  been  made,  which  contained  a 
declaration  as  to  the  rights  of  the 


plaintiff,  he  discovered  that  A.  ought 
to  have  been  made  a  party  to  the 
suit,  and  filed  a  supplemental  bill 
to  bring  him  before  the  Court.  On 
the  hearing  of  the  supplemental 
suit,  A.  objected  that  the  declara- 
tion was  erroneous  in  law ;  but  the 
Court  said  that  the  same  declara- 
tion must  be  made  in  the  supple- 
mental as  had  been  made  in  the 
original  suit ;  for  otherwise  the  re- 
cord would  be  inconsistent  with  it- 
self; and  that  A.  must  present  a 
petition  of  re-hearing.      [Jenkins 

V.  Cross] 76 

See  Pleading,  1. 

PARENT  AND  CHILD. 

See  Voluntary  Transfer  op 

Stock. 

PARISHIONER. 

See  Witness. 

PARTIES. 

1.  Bill  against  a  husband  and  his  wife 
for  the  specific  performance  of  an 
agreement,  made  by  tlie  husband, 
for  the  sale  of  an  estate  to  the 
plaintiff.  The  bill  alleged,  as  the 
grounds  for  making  the  wife  a  co- 
defendant,  that  she  claimed  an  in- 
terest in  the  purchase-money,  and 
had  taken  forcible  possession  of  the 
title-deeds,  and  refused  to  part  with 
them,  unless  her  claim  was  satisfied. 
The  Court  held  that  she  was  impro- 
perly made  a  defendant,  and  allow- 
ed a  demurrer  by  her,  for  want  of 
equity.  [Muston  v.  Bradshaw]  192 

2.  In  a  suit  to  redeem  against  a  devi- 
see of  the  mortgage,  an  account  of 
the  rents  received  by  the  devisor, 
may  be  obtained  without  his  being 
represented  on  the  record.  [Trtt" 
lockv.Robey2      -     -     -     -     277 

3.  A  joint-stock  company  was  formed 
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for  making  a  railway;  but,  some 
time  afterwards,    the  project   was 
abandoned.      One   of   the   share- 
holders then  filed  a  bill,  on  behalf 
of  himself  and  all  the  other  share- 
holders,  except  the  members  of  the 
managing    committee,    who    were 
made    defendants,  praying  for  an 
account  of  the  monies  received,  and 
the  expenses  properly  incurred,  by 
the  defendants,  on  account  of  the 
company ;  that  the  plaintiff,  and  the 
other  shareholders,  might  be  declare 
ed  liable  to  contribute  to  such  ex- 
penses in  proportion  to  the  number 
of  their  shares,  or  in  such  other 
proportion    as    the   Court   should 
think  just ;  and  that  such  propor- 
tion might  be  deducted  out  of  the 
deposits  on  their  shares,  and  the  re- 
sidue be  repaid  to  them ;  and  that 
the  surplus  of  the  monies  in   the 
hands  of  the  defendants,  after  dis- 
charging the  debts  and  liabilities  of 
the  company,  might  be  applied  in 
aid  of  the  objects  of  the  suit,  as 
the  Court  should  direct.      A  de- 
murrer to  the  bill,  for  want  of  equity 
and  want  of  parties,  was  overruled. 
ICooper  V.  Webb']     -     -     -     454 
4.  After  a  railway  project  had  been 
abandoned,  and  the  directors  had 
returned  some  of  the  shareholders 
1  /.  Ss,  per  share,  on  their  deposits, 
one  of  the  shareholders  who  had 
received  that   sum,  filed  a  bill  on 
behalf  of  himself  and  all  the  other 
shareholders  except  the  defendants, 
(who  were  the  directors),  praying 
for  an  account  of  the  receipts  and 
payments  of  the  defendants  as  di- 
rectors;   that    the   balance   which 
should  be  found  due  from  them, 
might  be  paid  into  court,  and  ap- 
plied, first,  in  paying  II.  Ss.  per 
share,  to  the  shareholders  who  had 
not  received  that  sum ;  and  that  the 
residue  might  be  divided  amongst 


all  the  shareholders  in  proportion 
to  their  shares.  Two  of  the  de- 
fendants stated,  in  their  answer, 
that  the  shareholders  who  received 
the  1  /.  8s.  per  share,  received  it  in 
full  satisfaction  of  their  claims  on 
the  funds  of  the  company.  Held 
that  the  bill  ought  to  have  been 
filed  on  behalf  of  the  shareholders 
who  had  received  the  payment,  and 
that  the  pother  shareholders  ought 
to  have  been  made  defendants. 
[^Lovell  y,  Andrew]  -  -  -  581 
See  Limited  Administrator.  — 
Objection  for  Want  of  Par- 


ties. 


PARTITION. 


1 .  Commissioners  of  partition  have  no 
power  to  award  sums  to  be  paid  for 
owelty  of  partition.  [Mole  v.  Mans- 
field] 41 

2.  In  a  suit  for  partition,  if  a  refer- 
ence is  necessary  to  ascertain  the 
interests  of  the  parties,  the  direc- 
tion for  the  commission  ought  to  be 
postponed  until  the  hearing  for  fur- 
ther directions.     [Cole  v.  Sewell] 

284 

PARTNERSHIP. 
By  articles  of  partnership  between  A. 
and  B.  the  partnership  was  to  be 
dissolved  on  either  par^  giving  the 
other  six  months*  notice.  A.  gave 
the  required  notice.  Held  that  it 
was  effectual,  notwithstanding  6. 
was  insane  when  it  was  given.  [22<>- 
bertson  v.  Lockie]     -     -     -    285 

See  Parties,  3,  4. 

PATENT. 

The  doctrine  laid  down  by  the  Court 
of  Exchequer,  that,  if  a  patent  has 
been  infringed  unintentionally,  the 
patentee  is  not  entitled  to  redress, 
disapproved  of.    [Heath  v.  Unwin] 

552 
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PERPETUITY. 

Testator  devised  his  estates  to  trus- 
tees, in  trust  for  his  brother's  first 
and  other  sons,  successively,  in 
fee ;  but  so  that  the  estate  and  in- 
terest of  each  of  them  should  cease, 
in  favour  of  his  next  brother,  on 
his  dying  under  twenty-one,  and 
without  leaving  issue  living  at  his 
death ;  and  if  all  of  them  should 
die  under  that  age,  and  without 
leaving  issue  living  at  their  deaths, 
in  trust  for  the  person  who  should 
then  be  his  heir,  absolutely.  And 
he  empowered  the  trustees  of  his 
will  for  the  time  being,  to  sell  the 
estates  at  any  time  after  his  de- 
cease and  at  their  sole  discretion. 
Held  that  the  power  of  sale  was 
valid.     INelson  v.  Callow^      853 

PERSONAL  ESTATE. 
See  Will,  3. 

PERSONAL  REPRESENTA- 
TIVE. 

See  Limited    Administrator. — 
Practice,  5. — Representation. 

PETITION. 

1.  Facts  occurred  after  a  petition  has 
been  answered,  cannot  be  introduced 
into  it  by  amendment.  [^Doubt- 
firey.Elworthy]    -     -     -     .     77 

2.  A  testator  died  seised  of  a  moiety 
of  a  plantation  in  Jamaica.  A.  and 
B.,  the  owners  of  the  other  moiety, 
granted  a  lease  of  it  to  the  trustee 
and  executor  of  the  testator's  will. 
He  died  before  the  lease  expired. 
After  his  death,  certain  persons  re- 
sident in  Jamaica,  were  appointed 

r  eceivers  and  managers  oS  the  tes- 
tator's estates,  in  a  suit  in  this 
country,  for  Uie  execution  of  the 
trusts  of   the   will;  and  a  mer- 


chant in  London  was  appointed 
consignee  and  receiver  of  the  pro- 
duce of  the  estates.  The  man- 
agers and  receivers  took  possession 
of  the  entirety  of  the  plantation, 
and  shipped  the  produce  to  the  con- 
signee, but  did  not  pay  A.  and  B. 
any  rent.  A.  and  B.,  though  not 
parties  to  the  suit,  petitioned,  in  it, 
to  be  paid  the  arrears  of  rent  due 
to  them  out  of  the  funds  in  the 
cause,  which  had  arisen  from  the 
balances  paid  in  by  the  consignee. 
The  Court  directed  a  preliminary 
inquiry,  with  a  view  to  granting  the 
prayer  of  the  petition.  [Neatey, 
Pink'] 450 

PLAINTIFF. 
A  plaintiff,  whose  residence  was  cor- 
rectly stated  in  the  bill,  ordered  to 
give  security  for  costs,  because  he 
had  frequently  changed  his  place  of 
abode  since  the  bill  was  filed. 
[Player  v.  Anderson]      -     -     104 

PLEADING. 

1.  A.  filed  an  original  bill  and  after- 
wards another  bill,  which  he  prayed 
might  be  taken  as  supplemental  to 
the  former,  against  B.  Some  of  the 
statements  in  the  latter  were  not 
only  inconsistent  with,  but  contra- 
dictory to  some  of  the  statements 
in  the  former.  Both  bills  were 
dismissed  with  costs.  [Blackburn 
V.  Staniland] 64 

2.  The  plaintiff  claimed  an  estate 
which  was  in  the  defendant's  pos- 
session, and  prayed  for  an  account 
and  payment  of  the  rents  received 
by  the  defendant,  and  for  a  dis- 
covery of  all  the  documents  in  the 
defendant's  possession  relating  to 
the  matters  contained  in  the  bill. 
The  defendant  pleaded  the  instru- 
ment under  which  he  claimed,  to 
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all  the  relief  and  to  so  much  of  the 
discovery  as  related  to  the  rents, 
and  answered  to  the  matters  which 
his  plea  did  not  purport  to  cover, 
and  set  forth  a  list  of  all  the  docu- 
ments in  his  possession  relating  to 
the  matters  in  the  hill,  except  such 
of  them  as  related  to  the  rents. 
Held  that  the  plaintifif  was  entitled 
to  a  discovery  of  those  documents 
also.     [Righy  v.  Riffby]  -     -     90 

3.  If  the  will  of  a  testator  is  stated 
to  have  heen  proved  hy  A.  his  exc- 
cutor,  in  the  Prerogative  Court, 
and  the  will  of  A.  to  have  heen 
proved  hy  B.,  his  executor,  in  the 
proper  Ecclesiastical  Court,  non 
constat  that  B.  is  the  personal  re- 
presentative of  the  original  testator. 
[Jossaume  v.  Abbof]       -     -     127 

4.  After  decree  in  a  suit  against  the 
heir  of  A.,  the  plaintiff  peti- 
tioned for  leave  to  file  a  hill  of 
review,  alleging  error  apparent  on 
the  face  of  the  decree,  and  also  that 
the  plaintiff  had  discovered,  since 
the  decree,  that  the  defendant  was 
the  executor  of  A.,  and  that  it  was 
essential  to  the  establishment  of  the 
plaintiff's  rights,  to  bring  the  de- 
fendant before  the  court,  in  his  exe- 
cutorial character.  Petition  dis- 
missed, because  a  bill  of  review  for 
error  apparent,  may  be  filed  with- 
out the  leave  of  the  Court ;  and  be- 
cause the  defendant  had  admitted, 
in  his  answer,  that  A.'s  will  was  in 
his  possession.  [Trulock  v.  Robei/'\ 

265 

5.  A  joint-stock  company  was  formed 
for  making  a  railway;  but,  some 
time  afterwards,  the  project  was 
abandoned.  One  of  the  shareholders 
then  filed  a  bill,  on  behalf  of  him- 
self  and  all  the  other  shareholders, 
except  the  members  of  the  managing 
committee,  who  were  made  defend- 
ants, praying  for  an  account  of  the 


monies  received,  and  the  expenses 
properly  incurred,  by  the  defendants, 
on  account  of  the  company;  that 
the  plaintiff,  and  the  other  share- 
holders,  might  be  declared  liable  to 
contribute  to  such  expenses  in  pro- 
portion to  the  number  of  their 
shares,  or  in  such  other  proportion 
as  the  Court  should  think  just ;  and 
that  such  proportion  might  be  de- 
ducted out  of  the  deposits  on  their 
shares,  and  the  residue  be  repaid  to 
them ;  and  that  the  surpltu  of  the 
monies  in  the  hands  of  the  defind- 
ants,  after  discharging  the  debts 
and  liabilities  of  the  company,  might 
be  applied  in  aid  of  the  objects  of 
the  suit,  as  the  Court  should  direct, 
A  demurrer  to  the  bill,  for  want  of 
equity  and  want  of  parties,  was 
overruled.  [Cooper  v.  Webb']  454 
6.  After  a  railway  project  had  been 
abandoned,  and  the  directors  had 
returned  some  of  the  shareholders 
II.  Ss.  per  share,  on  their  deposits, 
one  of  the  shareholders  who  had 
received  that  sum,  filed  a  bill  on 
behalf  of  himself  and  all  the  other 
shareholders  except  the  defendants 
(who  were  the  directors),  prajring 
for  an  account  of  the  receipts  and 
payments  of  the  defendants  as  di- 
rectors ;  that  the  balance  which 
should  be  found  due  from  them, 
might  be  paid  into  court  and  ap- 
plied, first,  in  paying  11.  8<.  per 
share  to  the  shareholders  who  had 
not  received  that  sum ;  and  that  the 
residue  might  be  divided  amongst 
all  the  shareholders  in  proportion 
to  their  shares.  Two  of  the  de- 
fendants stated,  in  their  answer, 
that  the  shareholders  who  received 
the  1  /.  8<.  per  share,  received  it  in 
full  satisfaction  of  their  claims  on 
the  funds  of  the  company.  Held 
that  the  bill  ought  to  have  been 
filed  on  behalf  of  the  shareholders 
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who  had  received  the  payment,  and 
that  the  other  sharehoides  ought 
to  have  heen  made  defendants. 
[Lovell  V.  Andrew]    -     -     -     581 

iSetf  Decree. — Husbakd  andWife. 
— Occupation-Rent.  —  Par- 
ties. 

PORTIONS. 

Testator  devised  his  estates  in  B.  to 
the  same  uses  as  the  estates  com- 
prised in  his  eldest  son's  marriage 
settlement  were  thereby  limited  to  : 
and  he  devised  his  estates  in  M .  to 
trustees,  in  trust,  by  sale  or  mort- 
gage, to  raise  portions  of  5,000/. 
each  for  his  younger  children ;  and 
from  and  after  the  performance  of 
that  trusty  and  subject  thereto  in 
the  first  instance^  and  subject  to 
the  payment  of  such  of  his  debts  as 
his  personal  estate  should  be  insuf- 
ficient to  satisfy,  he  devised  those 
estates  to  his  eldest  son  in  fee,  and 
appointed  him  his  executor.  The 
testator  died  indebted  by  specialty 
as  well  as  simple  contract :  and, 
his  personal  estate  being  insufficient 
to  pay  his  debts,  his  eldest  son, 
with  the  concurrence  of  the  trus- 
tees of  the  estates  in  M.,  sold  those  | 
estates,  and  exhausted  the  proceeds 
in  making  good  the  deficipncy  of 
the  personal  estate  to  pay  the  tes- 
tator's debts.  Held  that  his  young- 
er children  were  entitled,  in  re- 
spect of  their  portions,  to  a  charge 
on  the  estate  in  B.,  equal  in  amount 
to  the  proceeds  of  the  estates  in  M. 
which  had  been  applied  to  pay  the 
specialty  debts.      [Legh  v.  Legh'] 

135 

POWER. 

1.  A  will,  in  order  to  be  a  good  ex- 
^  ercise  of  a  power,  was  required  to 


be  signed  and  published  by  the  do- 
nee, in  the  presence  of  and  attested 
by  two  or  more  credible  witnesses. 
The  donee  made  a  will,  which  was 
signed  by  him  and  was  attested 
thus:  "We,  the  undersigned,  at- 
test to  have  seen  the  above  testator 
sign  the  above  will."  Held  that 
that  clause  was,  in  effect,  an  attes- 
tation to  the  publication  as  well  as 
the  signature  of  the  will,  and,  con- 
sequently, that  the  power  was  well 
exercised.  [Bartholomewy,  Harris] 

78 
2.  A  testatrix  having  personal  pro- 
perty of  her  own  and  a  power,  un- 
der her  father's  will,  to  appoint  a 
fund,  by  deed  or  will,  amongst  her 
brothers  and  sisters,  after  directing 
her  debts  and  funeral  and  testa- 
mentary expenses  to  be  paid  out  of 
her  personal  estate,  and  giving  pe- 
cuniary legacies  to  persons  not  ob- 
jects of  the  power,  and  a  portion  of 
the  fund  over  which  she  had  the 
power,  to  persons  who  were  objects 
of  it,  bequeathed  the  residue  of  her 
personal  estate  after  payment  of 
her  debtSy  funeral  and  testamentary 
expenses  and  the  before-mentioned 
legacies,  to  two  persons  who  also 
were  objects  of  the  power.  Held 
that  the  residuary  clause  was  a 
valid  appointment  of  the  remainder 
of  the  fund  over  which  she  had  the 
power.     [Elliott  v.  Elliott]      821 

See  Power  of  Sale. 

POWER  TO  TAKE  LANDS. 

Before  the  expiration  of  the  time  al- 
lowed to  a  railway  company,  to  take 
lands  compulsorily,  the  company 
gave  the  plaintiff  notice  of  their  in- 
tion  to  take  his  lands  and  sum- 
moned a  jury  to  assess  the  value  of 
them :  but  the  time  expired  before 
the  jury  gave  their  verdict.     The 
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Vice-Chancellor  held  that  the  com- 
pany were  not  entitled  to  take  pos- 
session of  the  lands,  and  restrained 
them  from  so  doing.  But  the  Lord 
Chancellor,  on  a  motion  heing  made 
to  discharge  the  order,  did  not  agree 
with  His  Honor,  and  directed  the 
opinion  of  a  com!  of  law  to  be 
taken  on  the  point.  [Brocklebank 
V.  The  Whitehaven  Junction  Rail- 
way Company]     -     -     -     -     632 

See  Railway  Company,  1. 

POWER  TO  APPOINT  NEW 
TRUSTEES. 

A  testator  empowered  his  wife  (who 
was  a  cestui  que  trust  under  his 
will),  during  her  life,  and,  after  her 
death,  the  then  surviving  or  con- 
tinuing trustee  of  his  will,  to  ap- 
point any  new  trustee  or  trustees, 
as  often  as  any  of  his  first  or  future 
trustees  should  die,  &c.  One  of  the 
trustees  named  in  the  will  died  be- 
fore the  testator.  Held  that  the 
power  did  not  authorise  the  widow 
to  appoint  a  new  trustee  in  the  place 
of  the  deceased.  [  Winter  v.  Budge'] 

597 

POWER  OF  SALE. 

Testator  devised  his  estates  to  trus- 
tees, in  trust  for  his  brother's  first 
and  other  sons,  successively,  in 
fee ;  but  so  that  the  estate  and  in- 
terest of  each  of  them  should  cease, 
in  favour  of  his  next  brother,  on  his 
dying  under  twenty-one  and  without 
leaving  issue  living  at  his  death ; 
and  if  all  of  them  should  die  under 
that  age  and  without  leaving  issue 
living  at  their  deaths,  in  trust  for 
the  person  who  should  then  be  his 
heir, absolutely.  And  he  empowered 
the  trustees  of  his  will  for  the  time 
being  to  sell  the  estates  at  any  time 


after  his  decease  and  at  their  sole 
discretion.  Held  that  the  power  of 
sale  was  valid.  [Nelson  v.  Callow] 

353 
See  Construction^  9. 


PRACTICE. 

1.  Where  the  time  for  serving  a  de- 
fendant with  a  copy  of  the  bill  has 
been  enlarged,  it  is  not  necessary 
to  serve  the  defendant  with  the 
order  enlarging  the  time.  [Fenton 
V.  Clayton] 82 

2.  An  infant  defendant,  on  attaining 
twenty-one,  dischai^ged  the  solicitor 
who  had  acted  for  her  in  the  suit. 
Afterwards,  that  solicitor  was  served 
with  a  subpoena,  for  her  to  hear  judg- 
ment. He  returned  the  subpoena 
to  the  plaintiff's  solicitor,  and  stated 
at  the  same  time,  that  the  defendant 
had  come  of  age,  and  that  he  was 
no  longer  employed  for  her.  Some 
months  afterwajrds  the  cause  was 
heard,  but  without  the  defendant 
having  been  served  with  a  subpcena 
to  hear  judgment,  or  any  one  ap- 
pearing for  her  at  the  hearing;  and 
a  decree  was  made  in  which  she  was 
described  as  an  infant.  Held  that 
she  was  entitled  to  put  in  a  new  an- 
swer to  the  bill.     [Snow  y.  Hole] 

161 

3.  If  an  heir  files  a  bill  stating  that 
his  ancestor's  will  was  duly  executed 
and  attested,  but  dies  before  the 
cause  is  heard,  leaving  an  infant 
heir,  the  will  must  be  proved. 
[Boilings  v.  Kirkby]   *  -     -     183 

4.  If  a  cause  was  at  issue  before  the 
Orders  of  May  1845  came  into 
operation,  publication  in  it  does  not 
pass  either  under  the  111th  Order, 
or  by  giving  rules  according  to  the 
old  practice :  but  a  special  order 
must  be  made  for  the  purpose. 
[Thomas  v.  Lewis]     -     -    -    296 
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5.  Stock  in  court  ordered  to  be  trans- 
ferred to  a  person  claiming  it  under 
letters  of  administration  granted 
not  by  the  Prerogative  Court  of 
Canterbury)  but  by  the  Consistory 
Court  of  London.  [Druce  v.  De- 
nison]   -------    856 

6.  The  affidavit  required  by  the  67th 
Order  of  May  1845,  on  a  special 
application  to  amend  an  informa- 
tion, must  be  made  by  the  solicitor 
to  the  relators.  [Attorney-General 
V.  Waketnan]  -     -  -     -     858 

7.  All  the  trustees  named  in  a  will 
having  died,  a  bill  was  filed  by  one 
of  the  cestuis  que  trust  against  the 
others,  the  heir  of  the  trustee  who 
died  last,  and  certain  persons  who 
had  been  in  possession  of  the  es- 
tates, praying  for  an  account  of  the 
rents  received  by  those  persons,  for 
the  appointment  of  new  trustees, 
and  that  the  estates  might  be  con- 
veyed to  them  by  the  heir  of  the 
trustee  who  died  last.  Held  that 
the  cestuis  que  trust  who  were  de- 
fendants had  been  rightly  served 
with  a  copy  of  the  bill  under  the 
23rd  General  Order  of  August 
1841.     [Johnson  v.  Tucker']     485 

8.  On  a  reference  to  the  Master  under 
a  decree,  all  the  evidence  referred 
to  in  the  decree,  is  before  the  Mas- 
ter. Therefore,  a  party  who  ob- 
jects to  the  draft  of  the  Master's 
report,  on  the  ground  that  it  is  not 
warranted  by  the  evidence,  is  not 
bound  to  produce  office  copies  of  the 
depositions ;  but  he  ought,  previ- 
ously, to  notify  to  the  Master  what 
parts  of  the  evidence  he  intends  to 
rely  upon.  [WUsonyr.  Wilson']  487 

9.  After  a  plaintiff  has  set  down  a 
cause  to  be  heard  on  an  objection 
for  want  of  parties  raised  by  the 
answer,  he  cannot  refer  the  an- 
swer for  impertinence.  [Lovell  v. 
Andrew] 586 


10.  Replication  ordered  to  be  taken 
off  the  file,  because  notice  of  the 
filing  of  it  was  not  given  on  the  day 
on  which  it  was  filed.  [Johnson  v. 
Tucker] 600 

11.  A  husband  having  obtained  leave 
to  answer  separately  from  his  wife, 
an  order  was  made,  on  the  plaintiff's 
application,  for  the  wife  to  answer 
separately  from  her  husband.  [Bray 
V.  Akers] 610 

See  Affidavit.  —  Discovery.  — 
Jurisdiction.  —  New  Orders. 
—  Plaintiff.  —  Receiver.  — 
Trust  Funds,  2. 

PRECATORY  TRUST. 

Testator  gave  to  his  wife,  all  her 
jewels,  trinkets,  &c^  which  he  added 
might  be  finally  appropriated  as  she 
pleased,  with  the  sum  of  4,000/.  in 
money ;  but  which  sum  he  recom' 
mended  her  to  divide  amongst 
certain  persons  in  certain  shares. 
Held,  by  the  Vice-Chancellor,  that 
a  trust  was  created  in  favour  of 
those  persons,  to  take  effect  after 
the  wife's  death.  The  Lord  Chan- 
cellor, however,  held  the  contrary, 
on  appeal.    [White  v.  Brigys]    38 

PRIVILEGED  COMMUNICA- 

TIONS. 
A  solicitor  who  was  examined  as  a 
witness  in  a  suit  to  rectify  a  mis- 
take in  a  marriage  settlement,  de- 
clined to  produce  certain  letters,  on 
the  ground  that  he  had  received 
them  in  his  character  of  confiden- 
tial solicitor  to  the  intended  wife ; 
and  he  declined  to  produce  certain 
books,  because  they  contained  par- 
ticulars of  confidential  matters  be- 
tween him  and  his  clients.  Held 
that  the  grounds  alleged  for  the 
non-production  were  insufiScient. 
[WaUh  y.  Trevanion]     -    -    577 
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PROBATE  DUTY. 

A.  made  a  mort&^e  in  fee  to  secure 
a  sum  lent  to  nim  by  the  trustees  of 
his  marriage  settlement.  On  his 
death,  his  daughter  became  entitled 
to  the  equity  of  redemption  of  the 
mortgaged  estate,  as  his  heir,  and, 
imder  his  marriage  settlement,  to 
the  mortgage-money.  The  trus- 
tees then  conveyed  the  estate  to  her 
subject  expressly  to  the  equity  of 
redemption,  and  did  not  release 
her  father's  covenant  for  re-pay- 
ment of  the  money.  Afterwards 
she  granted  an  annuity  to  M.,  and 
as  a  security  for  it,  conveyed  the 
estate  and  assigned  the  money  to 
a  trustee  for  him.  By  her  will  she 
devised  the  estate,  but  did  not  dis- 
pose of  her  personal  estate.  Held 
that  the  money  was  subject  to  pro- 
bate and  legacy  duty.  [Swabey  v. 
Swabey] 502 

PROCEEDINGS  BEFORE  THE 

MASTER. 

See  Practice,  8. 

PRODUCTION  OF  DOCU- 
MENTS. 
Lord  P.,  having  conveyed  his  estates 
to  trustees  in  trust  to  raise  money 
for  payment  of  his  debts,  and,  sub- 
ject thereto,  in  trust  for  himself,  a 
suit  was  instituted,  by  one  of  his 
creditors,  against  him  and  his  other 
creditors,  to  have  the  trusts  of  the 
deed  carried  into  execution.  After 
the  defendants  had  answered  the 
bill,  and  the  deeds  relating  to  the 
estates  had  been  deposited  in  the 
Master's  office.  Lord  P.  died  hav- 
ing devised  the  estates  to  his  ne- 
phew ;  who,  after  he  had  been  made 
a  defendant  to  a  supplemental  bill, 
entered  into  a  treaty,  with  an  in- 
surance company,  for  a  loan  to  en- 


able him  to  pay  off  the  debts  due  to 
the  plaintiff  and  the  other  parties 
to  the  suit ;  and,  after  giving  them 
notice  of  his  intention  to  pay  them 
off,  he  moved  that  all  further  pro- 
ceedings in  the  suit  might  be  stayed, 
and  that  he  and  his  solicitorB,  and 
the  solicitors  and  agents  of  the  in- 
surance company,  might  be  at  li- 
berty to  examine  the  abstracts  of 
title  to  the  estates,  with  the  deeds 
in  the  Master  s  office,  and  to  take 
copies  thereof,  for  the  purpose  of 
verifying  the  title  to  the  estates  and 
effecting  the  loan ;  and  that,  for  the 
same  purpose,  the  plaintiff  and  two 
of  the  defendants  might  be  ordered 
to  produce,  to  him,  and  his  soli- 
citors, and  to  the  solicitors  and 
agents  of  the  insurance  company, 
all  deeds,  &c.  in  their  custody  re- 
lating to  the  estates. — Motion  re- 
fused.    [Bamer  v.  Earl  of  Port- 

arlington] 880 

See  Discovery,  2. 

PROPERTY  TAX. 

A  testator  gave  to  his  wife  an  annui- 
ty or  clear  yearly  rent-charge  of 
1,80Q/.,  clear  of  all  taxes  and  de- 
ductions. Held  that  the  annuity 
was  subject  to  property  tax.  [WcM 
v.  Wall] 513 

PUBLIC  POLICY. 
A.  covenanted  with  B.,  a  single  wo- 
man by  whom  he  had  two  children, 
to  pay  her,  for  her  life,  subject  to 
the  proviso  thereinafter  contained, 
an  annuity  of  40/.:  provided  that 
if  she  should,  at  any  time  there- 
after, happen  to  marry  with  any 
person,  then  the  annuity  should  be 
reduced  to  20  /.  Held  that  the  pro- 
viso was  void  as  being  in  restraint 
of  marriage.  [Grace  y.  Webb]  884 
See  Solicitor  and  Client,  2. 
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PUBLICATION. 
See  Power,  1. — Practice,  4. 

RAILWAY  COMPANY. 

1.  A  railway  company  being  empow- 
ered by  their  act  to  take,  amongst 
other  lands,  a  close  belonging  to  the 
plaintiff,  gave  him  notice  of  their 
intention  to  take  a  certain  part  of 
it;  and,  more  than  a  year  after- 
wards, they  gave  him  notice  of  their 
intention  to  take  the  remainder. 
The  part  first  taken  was  intended 
for  making  the  railway^  and  the 
remainder,  for  making  a  station, 
both  of  which  their  act  empowered 
them  to  make.  Held  that  the  power 
of  the  company  with  respect  to  the 
plaintiff's  close,  was  not  exhausted 
by  their  first  notice.  [Simpson  v. 
The  Lancaster  and  Carlisle  Mail- 
way  Company]     -    -    -    .    580 

2.  Before  the  expiration  of  the  time 
allowed  to  a  railway  company,  to 
take  lands  compulsorily,  the  com- 
pany gave  the  plaintiff  notice  of 
their  intention  to  take  his  lands, 
and  summoned  a  jury  to  assess  the 
value  of  them:  but  the  time  ex- 
pired before  the  jury  gave  their 
verdict.  The  Vice-Chancellor  held 
that  the  company  were  not  entitled 
to  take  possession  of  the  lands,  and 
restrained  them  from  so  doing. 
But  the  Lord  Chancellor,  on  a  mo- 
tion being  made  to  discharge  the 
order,  did  not  agree  with  His 
Honor,  and  directea  the  opinion  of 
a  court  of  law  to  be  taken  on  the 
point.  [Brochlehank  v.  The  White- 
haven Junction  Railway  Company"] 

632 


See  Joint- Stock  Company.- 

TIES,  3,  4. 

RATE-PAYER. 
See  Witness. 


-Par. 


REAL  ESTATES. 

The  Court  has  jurisdiction  to  order 
the  real  estates  of  a  deceased  debtor 
to  be  sold  for  payment  of  his  debts 
in  a  suit  for  the  administration  of 
his  estate,  though  it  be  instituted 
not  by  a  creditor,  but  by  the  heir 
and  the  next  of  kin,  of  the  deceased. 
[Price  \.  Price]   -    -     -     -     484 

RECEIVER. 

1.  The  Court  will  not  allow  a  re- 
ceiver's recognizance  to  ][>e  put  in 
suit,  on  a  report  shewing  merely 
that  something  is  due  from  the  re- 
ceiver. The  precise  amount  of 
what  is  due,  must  be  stated.  The 
Court  has  no  jurisdiction  to  order 
the  personal  representative  of  a  re- 
ceiver to  account  for  the  receiver's 
receipts,  without  a  bill  being  filed. 
[Ludff at er  y,  Channel f]  -     -    479 

2.  The  pendency  of  a  suit,  in  the 
Ecclesiastical  Court,  to  have  a  pro- 
bate or  letters  of  administration  re- 
called, is  not,  of  itself,  a  sufficient 
ground  to  induce  the  Court  to  grant 
an  injunction  and  receiver  against 
the  personal  representative.  [Can' 
nor  V.  Connor]      .     -     -     .     599 

See  Jurisdiction,  3,  4. 

REDEMPTION. 
See  Mortgagor  and  Mortgagee, 
1,  2,  3. —  Occupation-Rent. — 
Parties. 

REFERENCE  OF  TITLE. 
Motion  by  a  vendor  for  a  reference 
as  to  title  refused,  because  he  had 
been    guilty   of    laches  in   prose- 
cuting the  suit.    [Dorin  v.  Harvey^ 

49 
REHEARING. 
See  Original  and  Supplemental 
Suit. 

REMOTENESS. 
See  Power  oe  Sale. 
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RENTS. 

See  Apportiokment. 

REPLICATION. 
See  Practice,  10. 

REPORT. 
See  Decree,  2. 

REPRESENTATION. 
If  the  will  of  a  testator  is  stated  to 
have  been  proved  by  A.,  his  exe- 
cutor, in  the  Prerogative  Court, 
and  the  will  of  A.  to  have  been 
proved  by  B.,  his  executor,  in  the 
proper  Ecclesiastical  Court,  non 
constat  that  B.  is  the  personal  re- 
presentative of  the  original  testa- 
tor.    [Josaaume  v.  Abbot]  -     127 

See  Practice,  5. 

REPUGNANCY. 
See  Articles  of  Separation. 

RESIDUARY  LEGATEE. 

1.  Testator  gave  all  his  real  and  per- 
sonal estate  to  his  brother  James 
and  his  nephew,  Malcolm,  their 
heirs,  executors,  &c.,in  trust,  by  or 
out  of  his  personal  estate,  or  by 
sale,  mortgage  or  other  disposition 
of  his  real  estate  or  any  part  there- 
of, to  pay  his  sister  1,500  l. :  and, 
a^r  giving  1,000  L  to  his  brother 
James,  he  left  to  his  brother, 
Donald,  2,000  /.,  and  added :  "  and 
also  to  be  my  residuary  legatee" 
After  which,  he  gave  200  /.  to  an- 
other of  his  sisters.  Held  that 
Donald  was  the  testator's  residuary 
devisee  as  well  as  legatee.  [Evans 
V.  Crosbie] 601 

2.  In  a  suit  by  a  residuary  legatee 
against  the  executor  of  the  will, 
the  testator's  estate  proved  insuffi- 
cient to  pay  his  debts.  Held  that 
the  plaintiff  was  entitled  to  his 
costs,  not  as  between  solicitor  and 


client,  but  u  between  party  and 
party  only.  The  decision  to  the 
contrary  in  Burkitt  v.  Ransowsj  2 
Coll.  536,  ^sapproved  of.  [Weston 
v.  Clowes] 610 

RESIDUE. 
A  testator  bequeathed  all  his  pro- 
perty to  A.,  upon  certain  trusts, 
(but  which  were  not  co-extensive 
with  his  interest  in  the  property), 
and,  by  a  clause  at  the  end  of  his 
will,  appointed  A.  executor  of  it 
Held  that  A.  was  not  a  trustee  of 
the  interest  undisposed  of  for  the 
testator's  next  of  kin ;  but  was  ^- 
titled  to  it  beneficially.     [Mtqfp  v. 

EUcock] 568 

SeeWiLhy  11. 

RESTRAINT  OF  MARRIAGE. 

A.  covenanted  with  B.,  a  single 
woman,  by  whom  he  had  two  chil- 
dren, to  pay  her  for  her  life,  sub- 
ject to  the  proviso  thereinafter  con- 
tained, an  annuity  of  40/. :  provided 
that  if  she  should,  at  any  time 
thereafter,  happen  to  marry  with  any 
person,  then  the  annuity  should  be 
reduced  to  20  /.  Held  that  the  pro- 
viso was  void  as  being  in  restraint 
of  marriage.  [Grace  v.  Webb]  384 

REVERSION. 

See  Settlement. 

REVIVOR. 
The  general  rule,  that  a  suit  cannot 
be  revived  for  costs  remains  in 
force,  notwithstanding  the  1  &  2 
Vict.  c.  110,  8.  18,  gives  the  effect 
of  judgments  to  decrees  and  orders 
of  courts  of  equity.  [Andrews  v. 
Lockwood     -    -     -     -     153, 295 

SAVINGS. 
By  a  marriage  settlement,  after  re- 
citing that  the  lady  was  entitled  to 
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real  and    personal  property,   and  I 
that  it  had  heen  agreed  that  she  | 
should  settle  it,  and  also  all  other 
property  to  which  she  might  he- 
come  entitled  during  the  coverture, 
upon  the  trusts  thereinafter  men- 
tioned, all  her  then  property  was 
vested  in  trustees  in  trust,  during  her 
life,  to  pay  and  applt/  the  income  to 
such  person  or  persons  as  she,  from 
time   to  time,   hy  any  writing  or 
writings  signed  by  her,  should  ap- 
point, and,  in  default  of  such  ap- 
pointment, to  her  for  her  separate 
use,  and,  after  her  death,  to  pay 
500  /.  a  year  to  her  husband  for  his 
life:   and  the  settlement  declared 
that,  subject  to  those  trusts,  all  the 
trust  property  and  all  the  annual 
produceof  it  which  might  remain  t/n- 
applied  at  her  death  should  remain 
upon  the  trusts  thereinafter  men- 
tioned ;  none  of  which  were  for  the 
benefit  of  her  husband.     The  trus- 
tees received  the   income   of  the 
settled  property  and  with  the  lady's 
privity  and  acquiescence  paid  it  into 
a  bank,  in  their  own  names,  and 
made  remittances  to  her  from  time 
to  time   as  she   required  money. 
She   and    her  husband   separated 
soon  after  their  marriage.  She  died 
in  his  lifetime.  At  her  death  888 1. 
were  in  her  house,  and  a  balance  of 
2,049  /.,  arisen  from  the  income  of 
the  settled  property  received  by  the 
trustees,  was  standing  to  their  cre- 
dit in  the  books  of   the    Bank. 
Held  that  the  husband  was  entitled 
to  the  888  L ;  but  that  the  2,049 1. 
were  subject  to  the  ultimate  trust 
of  the  settlement,  as  being  annual 
produce  remaining  unapplied  at  the 
wife's  death.    [Joknatone  v.  LumU] 

308 

SCOTCH  TRUSTEES. 

A  Scotchman^  by  a  testamentary  in- 
Vol.  XV. 


strument  in  the  Scotch  form,  be- 
queathed all  his  personal  estate  to 
trustees,  in  trust  to  pay  legacies 
and  annuities,  and  the  income  of 
the  surplus  to  A.  for  life,  and,  on 
A.'s  death,  to  invest  the  capital  in 
the  purchase  of  lands  in  Scotland. 
The  trustees  named  in  the  will, 
having  disclaimed,  the  Court  of  Ses- 
sion appointed  new  trustees,  who, 
as  well  as  A.,  and  several  of  the 
legatees  and  annuitants,  were  resi- 
dent in  Scotland.  A.  administered 
to  the  testator's  estate  in  England : 
and  filed  a  bill  in  Chancery,  against 
the  trustees,  for  the  usual  accounts 
of  the  testator  s  estate  possessed  by 
them,  to  have  the  residue  ascertain- 
ed and  secured.  The  trustees  filed 
a  cross  bill  for  an  account  of  the 
testator's  estate  in  England,  pos- 
sessed by  A.,  and  to  have  the  resi- 
due ascertained  and  paid  over  to 
them  upon  the  trusts  of  the  will.— 
The  Court  refused  to  relmquish  its 
jurisdiction  over  the  fund  in  A.'s 
hands,  and  directed  it  to  be  paid 
into  Court  and  to  be  invested  in 
consols,  and  the  dividends  to  be 
paid  to  A.  for  life.  \^Pre8t(m  v. 
Melville^ 85 

SECOND  COUSINS. 

Testator  bequeathed  a  fund  in  trus- 
for  his  second  cousins.  Held  that 
a  first  cousin  once  removed  was 
not  entitled  to  a  share.  [^Corpora' 
Hon  of  Bridgnorth  v.  Collins]   541 

SECURITIES. 
See  MERGER. 

SEIZURE  QUOUSQUE. 

The  right  of  a  lord  of  a  manor  to 
seize  quousque,  is  not  taken  away 
by  11  Geo.  4  &  1  Will.  4,  c.  65, 
z  z 


688 


INDEX. 


IDimes  v.  Grand  Junction  Canal 
Company]  -----     ^     433 

SEPARATE  PROPERTY. 

See  Anticipation.  —  Husband 
AND  Wife. 

SERVICE  OF  COPY  BILL. 

Where  the  time  for  serving  a  defend- 
ant with  a  copy  of  the  hill  has  heen 

•  enlarged,  it  is  not  necessary  to  serve 
the  defendant  with  the  order  en- 
larging the  time.  [Fenton  v.  Clay- 
ton"] 82 

See  New  Orders,  4. 

SETTLEMENT. 

A  reversion  of  a  moiety  of  a  farm 
was  settled,  on  a  marriage,  and  the 
trustees  were  empowered  to  sell  it 
when  in  poueesion ;  and  the  in 
tended  hushand  and  wife  covenant- 
ed that,  if  they  should  thereafter 
acquire  any  other  share  or  interest 
in  the  farm,  they  would,  immedi< 
ately  thereupon,  convey  the  same 
so  that  it  might  become  vested  in 
the  trustees  upon  the  trusts,  and 
subject  to  the  powers  declared  of  the 
settled  moiety.  After  that  moiety 
had  fallen  into  possession,  a  moiety 
of  the  other  moiety  descended  to 
the  wife,  not  in  possession  but  sub- 
ject to  a  life  interest.  Held,  never- 
theless, that  it,  as  well  as  the  settled 
moiety,  were  saleable  under  the 
power,     \Gile8  v.  Homes]    -     359 

See  Feme  Coverte.  —  Husband 
AND  Wife. —  Voluntary  Set- 
tlement. 

SIMPLE  CONTRACT  DEBTS. 

Specialty  creditors  having  exhausted 
their  debtor's  personal  estate,  a  de- 
cree was  made  for  marshalling  his 
assets.  A  considerable  time  elapsed 


before  the  real  estates  could  be 
made  available  for  the  purposes  of 
the  decree.  Held  that  the  simple 
contract  creditors  were  not  entitled 
to  have  the  interest  which  would 
have  accrued  on  the  specialty  debts 
if  they  had  remained  unsatisfied}  as 
well  as  the  amount  of  the  personal 
estate,  raised  out  of  the  real  estates, 
and  applied  towards  satisfaction  of 
their  debts.     [^Cradock  v.  Piper^ 

301 
See  Stat.  3  &  4  Will.  4,  c.  104. 

SOLICITOR. 

A  solicitor  who  was  examined  as  a 
witness  in  a  suit  to  rectify  a  mis- 
take in  a  marriage  settlement,  de- 
clined to  produce  certain  letters,  on 
the  ground  that  he  had  received 
them  in  his  character  of  confiden- 
tial solicitor  to  the  intended  wife ; 
and  he  declined  to  produce  certain 
books,  because  they  contained  par* 
ticulars  of  confidential  matters  be- 
tween him  and  his  clients.  Held 
that  the  grounds  alleged  ibr  the 
non -production  were  insufficient. 
[JFaUhY.Trevanum]     -    -     577 

SOLICITOR  AND  CLIENT. 

1.  A  solicitor's  lien  for  costs  is  not 
confined  to  deeds  and  papers,  but 
extends  to  other  articles  delivered 
to  him  for  the  purpose  of  being  ex- 
hibited to  witnesses  on  the  trial  of 
an  action.     [Friewell  Y.King]  191 

2.  A  lady  resident  in  Ireland  agreed 
with  an  Irish  solicitor,  that  if  he 
would  employ  a  solicitor  in  I^ondon 
to  take  out  for  her  certain  letters 
of  administration  in  England,  which 
were  necessary  to  complete  her  title 
to  a  fund  in  the  Court  of  Chancery 
in  England,  and  aiterwards  procure 
the  fund  for  her,  he  should  receive 
a  commission  of  10  per  oent.  upon 
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the  amount  of  the  fund,  and  also 
be  reimbursed  what  he  should  pay 
to  the  London  solicitor.  Held  that 
the  agreement  was  contrary  to' po- 
licy, and  therefore  could  not  be  en- 
forced. IStranpe  v.  Brennan']  346 
3.  Under  the  common  order  for  tax- 
ing a  solicitor's  bill,  the  Master 
ought  to  take  an  account  of  sums 
received,  by  the  solicitor,  for  his 
client,  in  the  character  of  solicitor, 
and  which  are  connected  with  the 
items  of  the  bill.  But  the  Master 
ought  not  to  take,  under  that  order, 
a  general  account  between  the  par- 
ties; and,  consequently  the  deci- 
sion to  the  contrary,  m  Russelv. 
Buekanan,  ante.  Vol.  IX., page  175, 
was  erroneous.    [Cooper  v.  JSwart] 

564 
SPECIAL  RETAINER. 

Held  that  in  taxing  the  costs  of  a 
suit,  whieh  were  to  be  paid  by  the 
defendant,  a  special  retainer  paid 
by  the  plaintiff  to  the  Attorney-ge- 
neralf  who  did  not  usually  practise 
in  the  Court  of  Chancery,  ought  to 
be  allowed,  although  there  were  no 
special  circumstances  which  render- 
ed the  employing  of  the  Attorney- 
general  necessary,  [NickoUy,Hai' 
fam] 49 

STAT.  11  GEO,  2,  c  19. 
See  Apportionment. 

STAT.  29  &  30  GEO.  3,  c.  98. 
See  Thellu8son*Act. 

STAT.  11  GEO.  4  &  1  WILL.  4, 

c.  60,  s.  10. 

The  survivor  of  four  trustees  of  a 
sum  of  stock  died  intestate,  and  his 
sole  next  of  kin  refused  to  admi- 
nister to  him.  Held  that  the  case 
WEB  not  within  the  10th  section  of 


11  Geo.  4&  1  ^ill.  4,  c.  60,  and, 
therefore,  that  the  Court  could  not 
appoint  a  person  to  transfer  the 
stock.  [Lunn's  Charity ^  In  re]  464 

STAT.  11  GEO.  4  &  1  WILL.  4, 
c.  65. 

The  right  of  a  lord  of  a  manor  to 
seize  quousque^  is  not  taken  away 
by  11  Geo.  4  &  1  Will.  4,  c.  65. 
\pime9  V.  Grand  Junction  Canal 
Company]  -,----     483 

The  Court  has  no  jurisdiction  under 
11  Geo.  4  &  1  Will.  4,  c.  65,  s. 
17,  to  lease  an  infant's  estates,  un- 
less the  infant  is  indefeasibly  seised, 
either  in  fee  or  in  tail,  in  possession, 
[Leghy  Fx  parte]      -     -     -    445 

STATUTE  OF  LIMITATIONS 
(3  &  4  Will.  4,  c.  27.) 

1.  The  40th  section  of  the  Statute  of 
Limitations  (3  &  4  Will.  4,  c.  27) 
applies  to  a  case  in  which  a  judg- 
ment is  sought  to  be  enforced 
agsdnst  the  personal  estate,  as  well 
as  to  a  case  in  which  it  is  sought 
to  be  enforced  against  the  lanaof 
the  debtor.  [JFatson  y.  Birch]  52S 

2.  A.,  a  creditor  of  a  person  deceased, 
filed  a  bill  on  behalf  of  himself 
alone,  against  B.,  the  personal  re- 
presentative of  the  debtor,  and  C, 
who  had  in  his  possession  certain 
papers  belonging  to  the  debtor,  on 
which  he  claimed  a  lien  for  a  debt 
alleged  to  be  due  to  him  from  the 
deceased.  The  bill  prayed  for  the 
usual  accounts  of  the  deceased's 
estate,  and  that  it  might  be  applied 
in  a  due  course  of  adminstration; 
that  A.  might  have  access  to  the 
papers;  and  that  the  amount  of 
C.'s  lien,  if  any,  might  be  ascer- 
tained and  paid.  The  decree  in  the 
cause  directed  an  account  to  be 
taken  of  A.'s  debt,  and  the  amount 
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to  be  paid  out  of  a  fund  in  Court ; 
and,  if  the  fund  should  be  more 
than  sufficient  for  that  purpose,  that 
\vhat  should  be  found  due  to  the 
other  incumbrancers  should  be  paid 
to  them :  but  it  did  not  direct  any 
account  to  be  taken  of  those  inciun* 
brances:  and,  accordingly,  the  Mas- 
ter took  an  accoimt  of  A.*s  debt 
only.  After  it  had  been  paid,  C. 
presented  a  petition  in  the  suit, 
praying  for  an  account  of  what  was 
due  to  him,  and  for  payment  of  it 
out  of  the  remainder  of  the  fund. 
The  order  made  on  that  petition, 
directed  the  Master  to  inquire  and 
state  who  were  the  incumbrancers, 
other  than  A,,  re/erred  to  by  the 
decree.  Held  that  neither  the  in- 
stitution of  the  suit,  nor  any  of  the 
proceedings  in  it,  prevented  the 
Statute  of  Limitations  from  run- 
ning against  C/s  claim.  [^JFatson 
V.  Birch'] 523 

STAT.  3  &  4  WILL.  4,  c  104. 

The  Court  has  jurisdiction  to  order 
the  real  estates  of  a  deceased  debtor 
to  be  sold  for  payment  of  his  debts 
in  a  suit  for  the  administration  of 
his  estate,  though  it  be  instituted 
not  by  a  creditor,  but  by  the  heir 
and  the  next  of  kin  of  the  deceased. 
[Price  V.  Price]  -    -     -     -     484 

STAT.  10&  11  VICT.  c.  96. 

1.  A  lady,  whose  title  to  a  sum  of 
stock  depended  upon  there  having 
been  no  issue  of  her  marriage  with 
her  late  husband,  presented  a  peti- 
tion stating  that  fact,  and  praying 
that  the  stock  (which  had  been 
transferred  into  Court  under  the 
10  &  1 1  Vict.  c.  96)  might  be  trans- 
ferred to  her.  The  Court,  not- 
withstanding the  petition  was  sup- 
ported by  affidavit?,  refused  to  make 


the  order  until  the  fact  on  which 
the  petitioner's  title  depended  had 
been  found  by  the  Master.  {Trus- 
tees of  Wooas  Settlement^  In  re] 

469 
2.  Testatorgave  2,000  /.  to  trustees,  in 
trust  for  such  of  his  nephews  and 
nieces  as  should  be  living  at  his 
wife's  death,  and  the  issue  of  such 
of  them  as  should  be  then  dead. 
Upon  the  wife's  death,  the  trustees 
paid  the  2,000  U  into  Court,  under 
10  &  11  Vict  c  96.  Afterwards 
a  petition  was  presented  by  certain 
persons  claiming  shares  of  the 
2,000  Lj  as  the  issue  of  a  deceased 
nephew  of  the  testator,  and  pray- 
ing to  have  those  shares  paid  to 
them.  The  Court,  notwithstand- 
ing the  petitioners  submitted  to 
b^r  the  costs  of  the  inquiries  ne- 
cessary to  ascertain  their  title,  con- 
sidered that  those  costs  ought  to  be 
borne  by  the  testator's  estate;  and 
also  that  the  petitioners  might  be 
entitled  to  interest  on  their  shares ; 
and,  therefore,  it  directed  the  in- 
quiries, but  without  prejudice  to 
the  petitioners'  right  to  file  a  bill ; 
and  it  reserved  the  consideration  of 
costs,  and  ordered  the  trustees  to 
be  served  with  the  order.  [Sharpens 
Trusteesylnre]    -    -    -    -    470 

STATUTORY  CONVEYANCE. 

See  Copyholds. 

STAYING   PROCEEDINGS    IN 
A  SUIT. 

See  Production  of  Documents. 

STERLING  OR  CURRENCY.  \ 

Prior  to  the  passing  of  the  act  for  as- 
similating the  currencies  of  England 
and  Ireland,  an  English  lady  mar- 
ried an  Irish  gentleman.    By  their 
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settlement,  which  was  executed  at 
Bath,  where  the  marriage  was  so- 
lemnized, it  was  recited  that  the 
gentleman  had  agreed  to  charge 
certain  of  his  estates  in  Ireland  with 
the  payment  of  a  rent-charge  of 
1,000/.  a  year  to  the  lady  for  life, 
in  case  she  should  survive  him :  hut 
the  sum  secured  to  her  hy  the  deed 
was  expressed  to  he  1,000/.  a  year 
9terling  lawful  money  of  Ireland. 
Held,  nevertheless,  that  she  was  en- 
titled to  1,000/.  a  year  sterling. 
[Cope  ^.  Cope']     .     -    -     -     118 

SUFFICIENCY. 

See  Answer. 

SUPPLEMENTAL  BILL. 

A.  filed  an  original  hill  and  afterwards 
another  bill,  which  he  prayed  might 
be  taken  as  supplemental  to  the  for- 
mer, against  B.  Some  of  the  state- 
ments in  the  latter  were  not  only 
inconsistent  with,  but  contradictory 
to  some  of  the  statements  in  the 
former.  Both  bills  were  dismissed 
with  costs.  [Blackburn  v.  Stani- 
land] 64 

See  Decree,  1. 

SURNAME. 
See  Construction,  14. 

SURVIVING. 

A  married  woman  having  power  to 
dispose  of  1,500/.,  by  her  will  gave 
the  interest  of  it  to  her  husband  for 
his  life,  and  directed  that,  after 
his  decease,  the  principal  should  be 
divided,  equally,  between  the  five 
daughters  of  her  sister,  B. :  and,  if 
any  of  them  should  die  during  her 
husband's  lifetime  leaving  issue, 
that  the  respective  issue  of  such 
deceased    daughters    should  have 


equally  divided  among  them  their 
mother's  share ;  but  in  case  any  of 
them  should  die  during  her  hus- 
band's lifetime  without  lawful  issue, 
that  the  1,500  /.  should  be  divided, 
share  and  share  alike,  among  the 
surviving  said  daughters.  Held  that 
the  word  •* surviving"  had  refer- 
ence to  the  testatrix's  husband,  and, 
therefore,  as  all  the  daughters  died 
in  hb  lifetime  and  only  one  of  them 
left  issue,  that  four-fifths  of  the 
1,500/.  were  undisposed  of.  [Wat- 
son  V.  England]  -----     1 

SURVIVOR  OR  SURVIVORS. 

1.  Testator  bequeathed  a  fund  in  trust 
for  Elizabeth  D.  for  her  life,  and, 
after  her  decease,  in  trust  for  four  of 
her  children  whom  he  named ;  "  or 
the  survivor  or  survivors  of  them, 
for  their  maintenance,  until  they 
severally  attain  the  age  of  twenty- 
one  years,  when  each  of  them  will 
be  entitled  to  claim  a  fair  propor- 
tion of  the  principal."  Only  one  of 
the  children  survived  the  mother. 
Held  that  that  one  was  entitled  to 
the  whole  fund,  though  two  of  the 
deceased  children  attained  twenty- 
one.     [Dorville  v.  JFolf]    -     510 

2.  Testetor  bequeathed  50,000/.  to 
trustees,  in  trust  for  his  wife  for  life, 
and,  after  her  death,  he  gave  one- 
fifth  of  that  sum  to  the  same  trus- 
tees, in  trust  to  invest  it,  and  pay 
the  interest  to  his  daughter  for  her 
life,  and  upon  her  demise  to  appro- 
priate the  interest  for  the  use  of 
any  her  child  or  children  until  they 
reached  the  age  of  twenty-one  years, 
and  then  the  principal  to  be  paid  to 
the  survivor  or  survivors  of  the 
children  of  his  said  daughter,  share 
and  share  alike.  The  testator  also 
gave  2,000  /.  to  the  same  trustees, 
in  trust  to  invest  it  and  to  pay  the 
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interest  to  his  daughter  for  her  life, 
and  after  her  decease  to  appropriate 
the  interest  for  the  use  of  any  of  her 
child  or  children  until  they  reached 
the  age  of  twenty-one  years,  when 
the  :ijOOOL  was  to  he  paid  to  the 
aurmvor  or  survivors  of  the  said 
children  of  his  said  daughter.  The 
daughter  had  two  children  who  at- 
tained twenty-one,  hut  only  one  of 
them  survived  her.  Held  that  that 
child  hecame  entitled,  on  her  death, 
to  the  whole  of  the  trust-funds  in 
which  she  had  a  life-interest,  [Tu- 
ring  v.  Turing]     -     -     -     -     139 

TAXATION. 

Under  the  common  order  for  taxing  a 
solicitor*s  bill,  the  Master  ought  to 
take  an  account  of  sums  received 
by  the  solicitor  for  his  client,  in  the 
character  of  solicitor,  and  which  are 
connected  with  the  items  of  the  bill. 
But  the  Master  ought  not  to  take, 
under  that  order,  a  general  account 
between  the  parties  ;  and,  conse- 
quently, the  decision  to  the  con- 
trary, in  Russel  v.  Buchanany  antCj 
Vol.  IX.,  page  175,  was  erroneous. 
[^Cooper  V.  Ewarf]  -  -  -  564 
See  Costs,  2. 

TENANT  FOR  LIFE. 

See  Waste. 

TENANT  FOR  LIFE  OF  RE- 
SIDUE. 

Testator  bequeathed  all  his  personal 
estate  to  trustees,  and  directed  them 
to  convert  it  into  money,  and  to  pay 
the  interest  to  certain  persons  for 
their  lives,  and  then  to  invest  the 
principal  in  the  purchase  of  lands  ; 
it  being  also  understood  that  where 
his  money  or  personal  estate  might 
be  lying  on  undoubted  real  or  per- 
sonal security y  such  securities  might 


be  only  renewed  in  tks  nmnes  of 
the  trustees.  The  testator's  per- 
sonal estate  consisted,  in  part,  of 
long  annuities.  Held  that  the 
cestuis  qM  trust  for  life  of  the  per- 
sonalty, were  not  entitled  to  receive 
the  long  annuities;  but  that  they 
must  be  converted  into  consols. 
[Preston  Y.Melville]   -     -     -     35 

TENANT  FOR  LIFE  AND  RE- 
MAINDERMAN, 

1.  For  several  years  prior  to  1846, 
an  assurance  company  declared 
half-yearly  dividends  of  2/.  10«. 
per  cent,  on  their  stock,  but,  in  that 
year,  they  declared  a  half-yearly 
dividend  of  12/.  10 s,  per  cent. 
Held  that  a  tenant  for  life  of  their 
stock  was  entitled  to  the  whole 
amount  of  that  dividend*  IPriee 
V.  Anderson^       -     -     -     -     473 

2.  Ornamental  timber  protected, 
though  the  mansion-house  had  been 
pulled  down,  and  the  bill  did  not 
complain  of  that  act.  [Morris  v. 
Morris] 505 

TENANT  IN  TAIL  AND  RE- 
MAINDERMAN. 

A.,  on  his  father's  death,  became  te- 
nant ifi  tail  of  estates  in  possession, 
with  remainder  to  his  younger  bro- 
ther in  tail.  After  the  father's 
death,  a  suit  was  instituted,  on  be- 
half of  A.  and  his  younger  brother 
(both  of  whom  were  infants),  and 
a  receiver  of  the  rents  of  the  es- 
tates was  appointed.  The  younger 
brother  was  made  a  party  to  that 
suit,  as  being  entitled  to  a  younger 
child's  portion  out  of  the  estates. 
A.  died  under  twenty-one,  and  with- 
out issue.  At  his  death,  the  estates 
were  held,  as  they  had  been  ever 
since  his  father's  death,  by  yearly 
tenants  under  parol  demises*  Held 
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that  A/s  administratrix  was  en- 
titled to  a  proportionate  part  of  the 
rents  which  were  accruing  due  at 
his  death.     [Kevilly.  Davies]  466 

TENANT  IN  COMMON. 

One  of  two  tenants  in  common  of  a 
farm  permitted  the  other  to  occupy 
and  cultivate  it,  without  demanding 
any  rent  or  other  remuneration 
from  him;  hut»  after  his  death, 
claimed  compensation  out  of  his  es- 
tate. The  Vice- Chancellor  allowed 
the  claim :  but  the  Lord  Chancellor 
on  appeal  doubted  whether  it  could 
be  maintained,  and  directed  an  ac- 
tion to  be  brought.  [Henderson  v. 
Eaeon] 303 

THELLUSSON  ACT. 

Testator  directed  the  income  of  cer- 
tain portions  of  a  trust-fund  to  be 
paid  to  A.,  B.,  C,  &c.,  for  their 
lives  ;  and,  on  the  death  of  the  sur- 
vivor of  them,  the  fund  to  be  sold 
and  the  proceeds  thereof,  and  also 
the  proceeds  which  should  have  ac- 
cumulated in  respect  thereof^  to  be 
divided  amongst  other  persons. 
Held  that,  though  there  were  ac- 
cumulations of  the  income  of  the 
fund,  which  had  arisen  after  the 
expiration  of  twenty-one  years  from 
the  testator's  death,  the  case  was 
not  within  the  Thellusson  Act  (29 
&  80  Geo.  3,  c,  98).  [Corpora- 
Hon  o/ Bridgnorth  v.  Collins^   538 

TIMBER,  ORNAMENTAL. 

See  Equitable  Waste. 

TITLE. 

Evidence  as  to  the  heirship  of  daugh- 
ters.    [^Hemming  v.  Spiers']    550 

See  Vendor  and  Purchaser. 


TRANSFER  OF  STOCK. 

L  The  survivor  of  four  trustees  of 
a  sum  of  stock  died  intestate,  and 
his  sole  next  of  kin  refused  to  ad- 
minister to  him.  Held  that  the 
case  was  not  within  the  10th  sec- 
tion of  II  Geo.  4  &  I  Will.  4,  c. 
60,  and,  therefore,  that  the  Court 
could  not  appoint  a  person  to  trans- 
fer the  stock.  [^Lunn*s  Charity^ 
In  re] 464 

2.  Stock  in  court  ordered  to  be  trans- 
ferred to  a  person  claiming  it  un- 
der letters  of  administration  grant- 
ed not  by  the  Prerogative  Court  of 
Canterbury,  but  by  the  Consistory 
Court  of  London.  [Druce  v.  Deni" 
son]      -------     356 

See  Voluntary  Transfer  of 
Stock. 


TRUST. 

1.  Testator  devised  freeholds  and 
leaseholds  to  four  persons,  intend- 
ing them  to  hold  the  same  in  trust 
for  an  alien,  and,  shortly  afterwards, 
informed  three  o^  them  of  his  in- 
tent; and  those  three,  at  his  re- 
quest, wrote  letters  to  him  acknow- 
ledging the  intended  trust.  After 
his  death,  a  suit  was  instituted  by 
two  of  the  devisees  against  the  other 
two,  the  alien,  the  testator's  next  of 
kin  and  the  Attorney-Greneral  as 
representing  the  crown,  to  have  the 
rights  of  the  parties  declared.  The 
Court  refused  to  make  any  declara- 
tion, except  that  the  lands  were  not 
subject  to  any  trust.  \^Bumey  v. 
Macdonald]  -.-...     6 

:2.  Testator  gave  to  his  wife  all  her 
jewels,  trinkets,  &c.,  which  he 
added  might  be  finally  appropriated 
as  she  pleased,  with  the  sum  of 
4,000/.  in  money;  but  which  sum 
he    recommended    her    to    divide 
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amongst  certain  persons  in  certain 
shares.  Held,  by  the  Vice-Chan- 
cellor,  that  a  trust  was  created  in 
favour  of  those  persons,  to  take 
effect  after  the  wife's  death.  The 
Lord  Chancellor,  however,  held 
the  contrary,  on  appeal.      \White 

V.  Briggs] 33 

8.  A.  directed  his  agents  to  invest 
part  of  his  balance  in  their  hands, 
in  the  purchase  of  4,000/.  stock, 
in  the  names  of  himself  and  his 
wife,  in  trust  for  his  infant  son. 
The  agents  made  the  purchase  in 
the  joint  names,  but  without  any 
trust  expressed,  because,  as  they 
afterwards  informed  A.,  the  Bank 
objected  to  trust  accounts  appear- 
ing on  their  books.  A.  allowed 
the  stock  to  remain  without  any 
trust  being  declared,  and  received 
the  dividends  of  it  down  to  his  de- 
cease. Held  that  neither  his  son 
nor  his  wife  (who  survived  him) 
were  entitled  to  the  stock,  but  that 
it  formed  part  of  his  assets.  [Smith 
v.  Warde'] 66 

TRUST  FUNDS. 

1.  A  lady,  whose  title  to  a  sum  of 
stock  depended  upon  there  having 
been  no  issue  of  her  marriage  with 
her  late  husband,  presented  a  peti- 
tion stating  that  fact,  and  praying 
that  the  stock  (which  had  been 
transferred  into  court  under  the 
10  &  11  Vict.  96)  might  be  trans- 
ferred to  her.  The  Court,  notwith- 
standing the  petition  was  supported 
by  affidavits,  refused  to  make  the 
order  until  the  fact  on  which  the 
petitioner's  title  depended  had  been 
found  by  the  Master.  [Trustees  of 
Wood's  Settlement,  In  re]  -     469 

2.  Testator  gave  2,000  L  to  trustees, 
in  trust  for  such  of  his  nephews 
and  nieces  as  should  be  living  at  his 


wife's  death,  and  the  issue  of  snch 
of  them  as  should  be  then  dead. 
Upon  the  wife's  death,  the  trustees 
paid  the  2,000  /.  into  court,  under 
10  &  1 1  Vict.  c.  96.  Afterwards,  a 
petition  was  presented  by  certain 
persons  claiming  shares  of  the 
2,000  /.,  as  the  issue  of  a  deceased 
nephew  of  the  testator,  and  pray- 
ing to  have  those  shares  paid  to 
them.  The  Court,  notwithstand- 
ing the  petitioners  submitted  to 
bear  the  costs  of  the  inquiries 
necessary  to  ascertain  their  title, 
considered  that  those  costs  ought 
to  be  borne  by  the  testator's  es- 
tate ;  and  also  that  the  petitioners 
might  be  entitled  to  interest  on 
their  shares ;  and,  therefore,  it  di- 
rected the  inquiries,  but  without 
prejudice  to  the  petitioners'  right  to 
file  a  bill ;  and  it  reserved  the  con- 
sideration of  costs,  and  ordered  the 
trustees  to  be  served  with  the  or- 
der.    [Sharpens  Trusteesy   In  re] 

470 

See  Scotch  Trustees. 


TRUSTEES. 

A  testator  empowered  his  wife,  (who 
was  a  cestui  que  trtist  under  his 
will),  during  her  life,  and,  after  her 
death,  the  then  surviving  or  con- 
tinuing trustee  of  his  will,  to  ap- 
point any  new  trustee  or  trustees, 
as  often  as  any  of  his  first  or  future 
trustees  should  die,  &c.  One  of  the 
trustees  named  in  the  will  died  be- 
fore  th^  testator.  Held  that  the 
power  did  not  authorize  the  widow 
to  appoint  a  new  trustee  in  the 
place  of  the  deceased.  [Winter  v. 
Rudge'] 597 

See  Alien.  —  Grammar-school. 
—  Scotch  Trustees.  — Trust 
Funds. 
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TURNPIKE  BONDS. 

See  Voluntary  Assignment. 

UNCERTAINTY. 

Testatrix  gave  to  each  of  the  in-bro- 
thers  and  in-sisters  for  the  time 
being  resident  in  the  several  hos- 
pitals of  or  in  the  vicinity  of  Can- 
terbury, whose  yearly  income  should 
not  exceed  25  /.,  an  augmentation 
or  yearly  increase  of  6  /.  for  ever. 
Held  that  the  bequest  was  void 
for  uncertainty,  principally  on  the 
ground  that  the  amount  of  the  fund 
to  be  appropriated  to  answer  the 
bequest  was  not  specified  by  the 
testatrix,  and  could  not  be  deter- 
mined.    [Flint  V.  Warren]      626 

See  Construction,  11. 

UNDUE  INFLUENCE. 

A.  and  B.  consented  to  postpone  the 
payment  of  5,000/.  due  to  them 
from  C,  in  consideration  of  C.  pro- 
curing and  giving  them  the  plain- 
tiff's guarantee  for  that  sum,  and 
C,  at  the  same  time,  informed  A. 
and  B.  that  the  plaintiff  was  his 
niece,  and  was  possessed  of  con- 
siderable property;  that  she  had 
resided  with  him  for  some  time; 
that  he  had  been  her  gruardian,  and 
that  she  had  been  of  age  for  about 
a  year  and  a  half.  Afterwards  an- 
other arrangement  was  made  be- 
tween A.  and  B.  and  C,  in  pur- 
suance of  which  A.  and  B.  de- 
livered up  the  guarantee,  and  C. 
procured  and  gave  them  the  plain- 
tiff's cheque  for  3,000  /.,  and  her 
promissory  note  for  1,200  /.,  as  se- 
curities for  his  paying  them  those 
sums.  The  Court  granted,  and, 
afterwards,  continued  an  injunction, 
restraining  A.  and  B.  from  prosecu- 
ting an  action  against  the  plaintiff, 


to  recover  the  8,000  /. ;  and,  not- 
withstanding they  had  obtained  a 
verdict,  it  refused  to  order  the 
money  into  court.  [Maiiland  v. 
Irvinff] 437 

VENDOR  AND  PURCHASER. 

1 .  Motion  by  a  vendor  for  a  reference 
as  to  title  refused,  because  he  had 
been  guilty  of  laches  in  prosecuting 
the  suit.     [Dortn  v.  Harvey']     49 

2.  Evidence  as  to  the  heirship  of 
daughters.     [Hemming  v.  Spiers] 

550 
See  Reference  of  Title. — 
Title. 


VESTING. 

1.  Testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees 
in  trust  for  his  three  nephews,  their 
heirs,  &c.,  as  tenants  in  common, 
with  cross  remainders  and  benefit 
of  survivorship,  in  case  any  of  them 
should  die  before  their  shares  in  the 
trust  property  should  became  vested 
in  them;  which  he  desired  might 
not  be  shared  until  his  youngest 
nephew  should  attain  twenty-four ; 
and  he  directed  his  trustees  to 
maintain  and  educate  them,  out  of 
the  income  of  the  property,  during 
their  minorities.  The  nephews 
were  infants  at  the  testator's  death. 
Held,  nevertheless,  that  they  took 
vested  interests  under  the  will. 
IParkin  v.  Hodgkinson]     -     293 

2.  Testator  directed  the  dividends 
of  two  sums  of  stock  to  be  equal- 
ly divided  between  all  his  ne- 
phews living  at  his  decease,  and, 
after  the  decease  of  any  of  them, 
the  capital  of  his  share  to  be  sold 
and  the  proceeds  to  be  divided 
amongst  his  children ;  and,  in  de- 
fault of  such  issue,  then  to  go  and 
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be  dirided  ainongit  the  children  of 
At  and,  tn  caw  all  A.*€  istue  should 
be  deady  then  to  be  divided  amongst 
the  children  of  B.  A.  had  four 
children.  Three  of  them  died ;  and 
then  one  of  the  testator's  nephews 
died  without  issue.  Held  that  the 
three  deceased  children,  as  well  as 
the  sunriTing  child  of  A.,  took 
vested  and  transmissible  interests 
in  the  deceased  nephews'  share  of 
the  stock.    [Cohen  r.  JFaley]    818 

See  Construction,  4,  8. 


VOLUNTARY  SETTLEMENT. 

A.  made  a  voluntary  assignment  of 
turnpike  bonds  and  shares  in  com 
panics,  to  B.«  in  trust  for  himself 
for  life,  and  after  his  death,  for  his 
nephew.  He  delivered  the  bonds 
and  shares  to  B.,  but  did  not  ob- 
serve the  formalities  required,  by 
the  Turnpike-road  Act  iind  the 
deeds  by  which  the  companies  were 
formed,  to  make  the  assignment 
effectual.  Held,  on  his  death,  that 
no  interest,  in  cither  the  bonds  or 
the  shares,  passed  by  the  assign- 
ment, and  that  B.  ought  to  deliver 
them  to  his  executors.     [^Searle  v. 

Law2 95 

See  Voluntary  Transfer  of 
Stock. 


VOLUNTARY  TRANSFER  OF 
STOCK. 

A.  directed  his  agents  to  invest  part 
of  his  balance  in  their  hands,  in  the 
purchase  of  4,000  /.  stock,  in  the 
names  of  himself  and  his  wife,  in 
trust  for  his  infant  son.  The 
agents  made  the  purchase  in  the 
joint  names ;  but  without  any  trust 
expressed,  because,  as  they  after- 
wards informed  A.,  the  Bank  ob- 


jected to  trust  accounts  appearing 
on  their  books.  A.  allowed  the 
stock  to  remain  without  any  trust 
being  declared,  and  received  the 
dividends  of  it  down  to  his  decease. 
Held  that  neither  his  son  nor  his 
wife  (who  survived  him)  were  en- 
titled to  the  stock,  but  that  it  formed 
part  of  his  assets.  [Smith  v.  Warde] 

56 

WASTE. 

A  lady,  tenant  for  life  of  an  estate, 
subject  to  a  condition  not  to  com- 
mit waste,  married;  and,  during 
the  coverture,  her  husband  cut  and 
sold  timber  on  the  estate.     Held, 

£1  opposition  to  the  doctrine  in 
rd  Ormonde  v.  Kynnerstey^  5 
Madd.  369),  that  the  condition  was 
not  in  the  nature  of  a  trust,  and, 
consequently,  that  neither  the  wife 
nor  her  estate,  but  the  husband 
alone,  was  answerable  for  the  waste. 
[Kingkam  v.  Lee']      -     -     -    396 

See  Equitable  Waste. 


WILL. 

1.  A  married  woman  having  power 
to  dispose  of  1,500/.  by  her  will, 
gave  the  interest  of  it  to  her  hus> 
band  for  his  life,  and  directed  that, 
after  his  decease,  the  principal 
should  be  divided  equally,  between 
the  five  daughters  of  her  sister,  B. : 
and  if  any  of  them  should  die  dur- 
ing her  husband's  lifetime  leaving 
issue,  that  the  respective  issue  of 
such  deceased  daughters  should 
have  equally  divided  among  them 
their  mother's  share;  but  in  case 
any  of  them  should  die,  during  her 
husband's  lifetime,  without  lawful 
issue,  that  the  1,500/.  should  be  di- 
vided, share  and  share  alike,  among 
the  eurviting  eaid  demghtere.   Held 
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that  the  word  **  surviving"  had  re- 
ference to  the  testatrix's  hushand, 
and,  therefore,  as  all  the  daughters 
died  in  his  lifetime,  and  onlj  one  of 
them  left  issue,  that  four-fifths  of 
the  1,500 /•  were  undisposed  of. 
[fFaison  Y. England']  i'    -     -     1 

2*  Testator  gave  all  his  property,  hoth 
real  and  personal,  to  his  wife  for 
lif^;  <<and,  after  the  death  of  my 
wife,  my  nephew  is  to  he  considered 
as  heir  to  all  my  property :  but  I 
direct  that  whatever  portion  of  my 
property  may,  hereafter,  be  pos- 
sessed by  him,  shall  be  secured,  by 
my  executors,  for  the  benefit  of  his 
family."  Held,  taking  the  whole  of 
the  will  together,  that  the  testator, 
by  the  word,  'family'  meant  the 
ohildren,  but  not  the  wife  of  his  ne- 
phew ;  and  that  the  property  ought 
to  be  settled  on  the  nephew  for  life, 
and  on  his  children  after  his  death. 
[  White  V.  Briggs]  ....     1 7 

d«  Testator  bequeathed  all  his  per- 
sonal estate  to  A.,  subject  to  the 
payment  of  his  debts  and  funeral 
and  testamentary  expenses^  and 
after  charging  his  real  estates  with 
the  payment  of  certain  legacies  and 
annuitieSt  he  devised  them  to  B. 
Held  that  he  had  not  exempted  his 
personal  estate  from  the  payment  of 
the  legacies  and  annuities.  [Davies 
y.Asl^ord] 42 

4«  Bequest  to  testator's  daughter  for 
life,  and  on  her  death,  to  the  testa- 
tor's son  and  his  children.  The 
son  had  no  child  at  his  father's 
death,  but  had  children  living  at 
the  death  of  the  daughter.  Held 
that  his  children  were  neither  joint- 
tenants  with  him,  nor  entitled  in 
remainder  after  his  death,  but  that 
the  fund  belonged  to  him  absolutely. 
[Scott  y.  Scott]     ....     47 

&4  Testator  bequeathed  his  residuary 
estate  to  A.,  the  executor  and  trus- 


tee of  his  will ;  with  a  gift  over  in 
case  of  the  death  of  A.,  so  that  he 
might  not  be  enabled  to  perform 
the  duties  thereby  required  of  him. 
A.  proved  the  will,  but  died  before 
he  had  fully  performed  the  trusts  of 
it.  Held  that,  by  merely  proving 
the  will,  he  entitled  himself  to  the 
residue  absolutely.  [Hollingsworth 
V.  Grasett] 52 

6.  A  will,  in  order  to  be  a  good  exer- 
cise of  a  power,  was  required  to  be 
signed  and  published  by  the  donee, 
in  the  presence  of  and  attested  by 
two  or  more  credible  witnesses. 
The  donee  made  a  will,  which  was 
signed  by  him,  and  was  attested 
thus :  <<  We,  the  imdersigned,  attest 
to  have  seen  the  above  testator  sign 
the  above  will."  Held  that  that 
clause  was,  in  effect,  an  attestation 
to  the  publication  as  well  as  the  sig- 
nature of  the  will, and,  consequently, 
that  the  power  was  well  exercised. 
[Bartholomew  v.  Harris]  •     -     78 

7.  Bequest  of  8,000/.  to  testotrix's 
daughter,  a  married  lady,  towards 
purchasing  a  country  residence. 
Held  to  be  an  absolute  bequest. 
[Knox  V.  Lord  Hotham]  •    -     82 

8.  Testator  gave  in  trust  to  his  bro- 
ther £.  the  remainder  of  his  pro- 
perty, of  whatsover  kind,  to  assist 
him  to  bring  up,  educate,  and  pro- 
vide for  the  children  of  his  late 
brother,  J.,  whom  he  named  : 
"When  my  youngest  nephew  at- 
tains his  age  of  twenty-one  years, 
it  is  my  will  that  all  my  property 
be  equally  divided  amongst  my  ne- 
phews or  their  lawful  issue,  share 
and  share  ahke ;  the  division,  how- 
ever, is  not  to  take  place,  although 
my  youngest  nephew  have  attained 
the  age  of  twenty-one  years,  until 
the  decease  of  my  wife,  my  sister 
J.,  and  my  brother  E."  Held  that 
the  interests  of  the  nephews  were 
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not  contingent  on  their  living  until 
the  youngest  of  them  should  attain 
twenty-one,  but  vested  on  the  tes- 
tator's death ;  and  that  the  word,  or, 
was  to  be  construed  conjunctively  ; 
and,  consequently,  that  the  nephews 
took  estates-tail  in  their  shares  of 
the  testator's  real  property,  and  ab- 
solute interests  in  their  shares  of 
his  personal  property.  [Par Arm  v, 
Kniffht] 83 

9.  Testator  devised  his  estates  in  B. 
to  the  same  uses  as  the  estates  com- 
prised in  his  eldest  son's  marriage 
settlement  were  thereby  limited  to : 
and  he  devised  his  estates  in  M .  to 
trustees,  in  trust,  by  sale  or  mort- 
gage, to  raise  portions  of  5,000/. 
each  for  his  youngest  children  ;  and 
from  and  after  the  performance  of 

that  trusty  and  subject  thereto  in 
the  first  instance,  and  subject  to 
the  payment  of  such  of  his  debts  as 
his  personal  estate  should  be  insuf- 
ficient to  satisfy,  he  devised  those 
estates  to  his  eldest  son  in  fee,  and 
appointed  him  his  executor.  The 
testator  died  indebted  by  specialty 
as  well  as  simple  contract :  and, 
his  personal  estate  being  insufficient 
to  pay  his  debts,  his  eldest  son,  with 
the  concurrence  of  the  trustees  of 
the  estates  in  M.,  sold  those  estates, 
and  exhausted  the  proceeds  in  mak- 
ing good  the  deficiency  of  the  per- 
sonal estate  to  pay  the  testator's 
debts.  Held  that  his  youngest 
children  were  entitled,  in  respect  of 
their  portions,  to  a  charge  on  the 
estate  in  B.,  equal  in  amount  to 
the  proceeds  of  the  estates  in  M. 
which  had  been  applied  to  pay  the 
specialty  debts.     ILegh  v.  Le^h] 

133 

10.  Testator  devised  all  his  estates  in 
the  funds  of  England,  and  all  his 
manors,  messuages,  lands,  &c.,  both 
freehold,  leasehold,  and  copyhold, 


to  A.,  B.,  and  C,  and  their  sons, 
in  strict  settlement,  and  ultimately 
to  his  own  right  heirs  for  ever,  and 
empowered  lus  trustees  to  invest 
the  residue  of  his  personal  estate  in 
the  purchase  of  freehold  lands  in 
England,  and  to  convey  the  same 
to  such  of  the  uses  thereinbefore 
declared  of  his  manors,  messuages, 
lands,  and  premises,  devised  by  his 
will,  as  should  be  then  subsisting. 
A.  and  B.  died,  without  issue,  in 
the  testator's  lifetime.  C,  who 
was  his  heir-at-law  and  executor, 
was  living,  but  had  no  issue  male. 
The  testator's  next  of  kin  filed  a 
bill  against  C,  praying,  amongst 
other  things,  for  a  declaration  that, 
in  the  event  of  C.  dying  without 
leaving  issue  male,  the  plaintiff 
would  be  entitled  to  the  testator's 
personal  estate.  A  general  de- 
murrer to  the  bill  was  allowed. 
[^DeBeauvoir  v.  De  Beauvair']   163 

11.  Testatrix  bequeathed  the  residue 
of  her  estate,  goods,  chattels  and 
effects,  which  she  should  be  pos- 
sessed of,  interested  or  entitled  to 
at  her  decease,  to  trustees,  with  very 
special  directions  to  apply  the  whole 
of  the  income  thereof,  for  the  bene- 
fit of  her  daughter  (who  was  a  lu- 
natic), for  her  life.  Held,  never- 
theless, that  the  bequest  of  the 
residue  was  not  specific,  and  conse- 
quently, that  certain  leasehold 
houses,  which  formed  part  of  it, 
ought  to  be  sold  and  the  proceeds 
invested  in  the  Three  per  Cents. 
[Chambers  Y.  Chambers]      -     183 

12.  Testator  gave  his  residuary  real 
and  personal  estate  to  trustees,  in 
trust  to  pay  the  rents,  interest  and 
dividends  thereof,  to  his  wife  for 
her  life,  and,  after  her  decease,  to 
sell,  convert  into  money,  collect  and 
get  in  the  same,  and  to  pay  anddi" 
vide  the  monies  to  arise  therefrom, 
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unto  and  equally  between  and 
amongst  such  of  the  children  of  his 
sisters  Martha,  Phebe,  Alice,  &c., 
as  might  be  living  at  the  time  of  the 
deceeue  of  his  wife^  and  the  issue  of 
such  of  them  as  might  be  then  dead, 
in  equal  shares  and  proportions, 
such  issue  only  to  take  the  share 
which  their  respective  parents  would 
have  taken  if  living ;  provided  such 
children  or  issue  should  then  have 
attained  twenty-one,  otherwise  to 
pay  to  them  the  interest  of  their 
shares  until  they  should  attain  that 
age,  and  then  to  pay  them  the  prin- 
cipal. The  testator's  wife  survived 
him.  Each  of  his  sisters  had  several 
children.  A  child  of  Martha  died 
before  the  testator's  wife,  leaving 
children,  and  one  of  those  children 
also  died  before  the  testators  wife : 
Held,  nevertheless,  that  that  one 
took  a  vested  and  transmissible  in- 
terest in  the  testator's  residuary  es- 
tate.    [Lt/on  V.  Coward]     -     287 

13.  Testator  gave  the  residue  of  his 
real  and  personal  estate  to  trustees 
in  trust  for  his  three  nephews,  their 
heirs,  &c.,  as  tenants  in  common, 
with  cross  remainders  and  benefit 
of  survivorship,  in  case  any  of  them 
should  die  before  their  shares  in  the 
trust  property  should  become  vested 
in  them ;  which  he  desired  might 
not  be  shared  imtil  his  youngest 
nephew  should  attain  twenty-four ; 
and  he  directed  his  trustees  to  main- 
tain and  educate  them,  out  of  the 
income  of  the  property,  during  their 
minorities.  The  nephews  were  in- 
fants at  the  testator's  death.  Held, 
nevertheless,  that  they  took  vested 
interests  under  the  will.  [Parkin 
V.  Hodginson^     -     -     -     -     293 

14,  Testator  directed  the  dividends  of 
two  sums  of  stock  to  be  equally  di- 
vided between  all  his  nephews  liv- 
ing at  his  decease,  and,  after  the 


decease  of  any  of  them,  the  capital 
of  his  share  to  be  sold  and  the  pro- 
ceeds to  be  divided  amongst  his 
children;  and,  in  default  of  such 
issue,  then  to  go  and  be  divided 
amongst  the  children  of  A.,  and, 
in  case  all  A^s  issue  should  be  dead, 
then  to  be  divided  amongst  the  chil- 
dren of  B.  A.  had  four  children* 
Three  of  them  died ;  and  then  one 
of  the  testator's  nephews  died  with- 
out issue.  Held  that  the  three  de- 
ceased children,  as  well  as  the  sur- 
viving child  of  A.,  took  vested  and 
transmissible  interests  in  the  de- 
ceased nephew's  share  of  the  stock. 
ICohen  v.  JFaleg']     -     -     -     318 

15.  Testator  gave  all  his  property  to 
his  mother  for  life,  and  directed 
that,  at  her  decease,  it  should  be 
divided  amonst  his  three  sisters  or 
their  children,  in  such  proportions 
as  she  should  appoint.  The  mother 
and  one  of  the  sisters  died  in  the 
testator's  lifetime.  The  deceased 
sister  left  no  issue;  but  one  of  those 
that  survived,  had  children.  Held 
that  "  or  "  must  be  read  "and ;" 
and  that,  under  the  circumstances 
of  the  case,  the  property  must  be 
considered  as  given  to  the  three 
sisters  and  their  children  in  equal 
shares.     [Penny  v.  Turner']     868 

16.  Testator  beqeathed  all  his  pro- 
perty in  the  Austrian  and  Russian 
funds,  and  also  that  vested  in  a 
Swedish  mortgage  security.  The 
testator,  at  the  death  of  his  will, 
had  several  sums  invested  on  dif- 
ferent Swedish  mortgages.  Held 
that  the  bequest  was  not  void  for 
uncertainty,  but  that  all  the  sums 
invested  on  Swedish  mortgages 
passed  by  it.  [^Richards  v.  Patte^ 
son] 501 

17.  Testator  bequeathed  a  fund  in 
trust  for  Elizabeth  D.  for  h^r  life, 
and,    after  her  decease,  in  trust 
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fbr  four  of  her  children,  whom  he 
named ;  "  or  the  survivor  or  sur- 
vivors of  them,  for  their  mainte- 
nance, until  they  severally  attain 
the  age  of  twen^-one  years,  when 
each  of  them  will  be  entitled  to 
claim  a  ftdr  proportion  of  the  prin- 
cipal." Only  one  of  the  children 
survived  the  mother.  Held  that 
that  one  was  entitled  to  the  whole 
fund,  though  two  of  the  deceased 
children  attained  twenty-one.  [Dor- 
ville  V.  fF(df]      ....    510 

16.  Testator  bequeathed  a  fund  in 
trust  for  his  second  cousins.  Held 
that  a  first  cousin  once  removed 
was  not  entitled  to  a  share.  ICor- 
poratum  of  Bridgnorth  v.  CoUina] 

541 

19.  Testator  gave  J.  P.  and  I.  P.  10/. 
each  fbr  mourning,  and  100/.  to 
J.  T.  N.,  his  executor,  for  the  trouble 
he  would  have  in  the  execution  of 
the  will.  By  a  codicil,  he  gave  lega- 
cies to  other  persons,  and  directed 
that  if  they  or  any  other  person 
who  had  a  legacy  lefl  them  by  any 
will,  should  owe  him  any  sum  or 
sums  of  money  at  his  decease,  it 
should  be  considered  a9  part  of 
their  legacy.  At  the  testator's 
death,  J.  T.  N.  owed  the  testator 
4,000/.,  and  two  of  the  other  legatees 
also  owed  him  sums  much  greater 
than  their  legacies.  Held  that  the 
testator  intended  to  remit  their 
debts,  as  well  as  to  give  them  their 
legacies.     \^Hyde  v.  Neate']     554 

20.  Testator  bequeathed  a  ftmd  in 
trust  for  his  wife  and  daughter  for 
their  lives  successively;  with  re- 
mainder in  trust  for  the  children  of 
his  daughter;  and  if  at  her  death 
she  should  leave  no  child  living,  in 
trust  to  sell  the  fund  and  pay  A.  and 
B.  500  /.  each,  if  they  should  be  alive 
at  that  time :  and  he  bequeathed 
the  remainder,  to  and  among  Am  I 


keire-at-kntf,  share  and  ehare  alike. 
The  daughter  was  the  testator's 
heir  at  his  death.  She  died  a 
spinster.  Held  that  her  personal 
representative  was  entitled  to  the 
fund  as  part  of  her  assets.  [  Ware 
V.  RowUmd^  -  -  -  •  568 
81.  Testator  bequeathed  a  fund  in 
trust  for  his  next  of  kin  of  the  sur- 
name of  Crump  who  should  be 
living  at  the  decease  of  A.  B.  A 
lady  whose  maiden  name  was  Crump, 
was  the  testator's  sole  next  of  kin 
at  A.  B.'s  death ;  but  she  married 
after  the  testator's  death,  and  then 
took  and  ever  afterwards  bore  her 
husband's  surname,  which  was  Car- 
penter. Held,  nevertheless,  that 
she  was  entitled  to  the  fund.  [Car- 
penterw.Bott]     ....    606 

22.  Testator  gave  all  bis  real  and 
personal  estate  to  hb  brother, 
James,  and  his  nephew,  Malcolm, 
their  heirs,  executers,  ftc,  in  trust, 
by  or  out  of  his  personal  estate,  or 
by  sale,  mortgage  or  other  disposi- 
tion of  his  real  estate  or  any  part 
thereof,  to  pay  his  sister  1,500/.: 
and,  after  giving  1,000  /.  to  his 
brother  James,  he  left  to  his  bro- 
ther, Donald,  2,000/.,  and  added: 
"  and  also  to  be  my  residuary  le- 
gatee." After  which  he  gave  200  L 
to  another  of  his  sisters.  Held 
that  Donald  was  the  testator's  re- 
siduary devisee  as  well  as  legatee. 
[Fvane  v.  Croebie]     -     .     -     601 

23.  Testator  bequeathed  certain 
houses  in  trust  for  his  grand- 
daughter Martha,  for  her  separate 
use  for  her  life,  and  on  her  decease, 
in  trust  to  apply  the  rents  for  the 
maintenance  of  her  children  then 
living,  and,  when  they  should  all 
attain  twenty-one,  in  trust  to  sell 
the  houses  and  divide  the  produce 
amongst  them  eqiudly ;  and,  in 
case    Martha  should    die  without 
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leaving  issue,  to  divide  the  produce 
amongst  such  of  the  testator's 
grandchildren  thereinafter  named, 
as  should  be  living  at  her  decease. 
And  the  testator,  by  three  separate 
and  subsequent  clauses,  bequeathed 
other  houses  in  trust  for  his  grand- 
daughters Charlotte,  Sarah  and 
Harriett,  for  their  separate  use  for 
their  lives,  and  repeated,  after  each 
clause,  ^<  and,  after  her  decease,  in 
trust  for  the  issue  of  her  body  in 
the  same  manner  and  subject  to  the 
same  conditions  and  limitations  as 
hereinbefore  expressed  in  the  be- 
quest to  my  grand-daughter  Mar- 
tha." In  a  subsequent  part  of  his 
will,  he  declared  that,  if  all  his  said 
grand-daughters  should  die  with- 
out leaving  issue,  all  the  houses 
mentioned  in  his  will,  should  fall 
into  the  residue  of  his  estate. 
Charlotte  died  leaving  issue.  Har- 
riett died  without  issue.  Held  that 
the  houses  bequeathed  in  trust  for 


her  went  over  to  Martha  and  Sa- 
rah, as  being  the  only  gprandchildren 
of  the  testator  living  at  her  death. 
[Doughty  y.Saltwell]     -     -     640 

See  Grammar-school.  —  Heir. — 
Issue  devisavit  vel  non.  — 
Uncertainty. 


WITNESS.  i 

.  suit  was  instituted  by  A.  and  B.y 
two  of  the  guardians  of  the  poor  of 
a  parish,  on  behalf  of  themselves 
and  the  other  guardians,  to  enforce 
payment  of  money  for  the  benefit 
of  the  parish.  Held  that  S.  was  a 
competent  witness  for  the  plaintiff, 
notwithstanding  he  was  one  of  the 
guardians  when  the  suit  was  insti- 
tuted, and  was  interested  in  the 
result  of  it  as  a  parishioner,  when 
be  gave  his  evidence,  \8eott  v. 
PMeall} 559 

See  Solicitor. 
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